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PKETTAOE 


Thb  manner  in  which  the  profeflsional  public  received  the  worlc  of  the  late 
Jiu1<rc  Curtis,  in  oondeusinf^  into  twenty-one  volumes  the  decisions  of  the  Supreme 
( *ourt  of  the  United  States,  which  occupy  fifty-seven  volumes  of  the  regular  1*0- 
|)orts,  justifies  the  belief  that  a  continuation  of  that  plan  will  meet  a  want  very 
j[^'nerally  felt.  It  is  not  possible,  however,  to  condense  as  much  in  the  more 
modern  reports  as  he  did  in  the  older  ones,  though  pursuing  exactly  the  same 
plan,  for  the  reason  tliat  the  earlier  reporters  gave  much  more  extended  notes 
of  the  argument  of  counsel,  and  much  fuller  statements  of  the  cases  as  found  in 
the  i-ecords,  on  which  they  were  decided;  and  it  is  in  those  particulars  that  the 
abridgment  consists. 

But  still  it  is  believed  that,  in  the  vastlv  increased  expense  of  keeping  up  with 
irports  of  this  and  other  courts,  such  abridged  reports  of  those  decisions  as  can 
be  made  on  that  plan  will  be  found  to  be  a  very  acceptable  reduction  of  their  cost. 

In  preparing  the  syllabus  at  the  head  of  each  case,  and  tlie  index  at  the  end 
of  the  volume,  in  which  are  to  be  found  the  principal  labors  I  have  bestowed 
upon  the  work,  I  have  given  that  careful  attention  which  arose  out  of  my  own 
desire  to  understand  the  principles  involved  in  the  decisions,  and  my  sense  of 
the  value  of  such  aids  to  those  engaged  in  practice,  in  facilitating  their  investiga- 
tions. 

The  second  volume  of  this  series  Is  now  in  the  printer^  hands,  and  my  present 

purpose  is  to  continue  it,  as  speedily  as  my  other  duties  will  permit,  through  the 

I'emaining  volumes  of  Howard's  Reports  and  the  first  and  second  of  Black's. 

Wlietlicr  it  will  be  extended  beyond  tliat  will  depend,  among  other  considera-. 

tinas.  upon  the  favor  with  which  those  now  promised  are  received. 

S   F.  M. 
(iii) 
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The  United  States,  Appellants,  v,  Pearson  B.  Beading. 

18  H.  1. 
Mbzicas  Qbajhtb  nr  Califobvia. 

1.  A  native  of  the  United  States,  nataraiized  as  a  citizen  of  Mexico,  did  not  forfeit  his 
right,  under  a  grant  from  Mexico,  hy  joining  the  forces  of  the  United  States  in  the 
war  by  which  we  took  possession  of  California,  nor  did  that  fact  amount  to  an  aban- 
donment of  the  land. 

2.  Failure  to  obtain  juridical  possession,  have  the  land  surveyed,  and  build  a  house  on 
it,  which  are  conditions  of  the  grant,  do  not  forfeit  it  when  sufficient  reasons  are  given 
for  non-compliance. 

3.  The  approval  of  the  departmental  assembly,  though  necessary  to  a  perfect  grant,  is 
not  absolutely  essential  to  a  confirmation  under  the  act  of  Congress  of  March  3, 1851. 
The  fiulure  of  the  governor  to  report  the  case  to  the  assembly  for  its  approval  does 
not  destroy  the  grantee's  rights  absolutely. 

Vol.  i— 1 


2  SUPKEMB  COUKT  OF  THE  UNITED  STATES. 

IJDited  States  v,  Reading. 

Appeal  from  the  district  court  for  the  northern  district  of  Califor- 
nia. The  statement  of  the  case  in  the  opinion  of  the  court,  and  in 
those  of  the  dissenting  judges,  is  sufficient  for  a  full  comprehension 
of  the  principles  involved  in  it. 

Mr.  Gushing  J  attorney  general,  for  the  United  States. 

Mr,  Lavrrencej  Mr,  Bibb,  and  Mr,  VolneyE,  Howard^  for  appellee. 

[  *  3  ]  *  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 
We  find  in  the  record  of  this  appeal,  that  Beading,  the 
appellee,  was  an  immigrant  from  the  United  States,  in  the  then 
Mexican  territory  of  California,  in  the  year  1842,  and  that  he  after- 
wards became  a  citizen  of  the  Mexican  republic.  After  residing 
there  for  two  years,  he  petitioned  the  governor,  Michel  Torena,  for 
a  grant  of  land  called  Buena  Ventura,  situated  on  the  bank  of  the 
Biver  Sacramento,  bounded  on  the  north  by  vacant  lands,  on  the 
east  by  the  Biver  Sacramento,  and  on  the  south  and  west  by  vacant 
lands,  according  to  a  plat  annexed  to  his  petition.  The  governor 
referred  the  petition  to  the  secretary  of  state  for  information  con- 
cerning it.  The  secretary,  in  reply,  says,  the  petitioner  was  a 
proper  person  for  the  governor's  favor,  and,  upon  the  official  certi- 
ficate of  John  A.  Sutter,  (who  was  military  commandant  of  the 
northern  frontier  of  California,  and  charged  with  civil  jurisdiction 
also,)  he  declares  that  the  land  asked  for  was  vacant,  and  could  be 
granted.  The  governor  directed  the  title  to  be  issued,  and  it  was 
prepared  for  his  signature.  ^ 

It  is  as  follows : 

• 

'*  Citizen  Michel  Torena,  General  of  Brigade  of  the  Mexican  Army, 
Adjutant  General  of  the  Staff  of  the  same,  Governor,  Command- 
ant General,  and  Inspector  of  the  Department  of  the  Californias. 
"Whereas,  Don  Pearson  B.  Beading — a  Mexican  by  naturaliza- 
tion— has  made  application,  for  his  personal  benefit,  for  the  land 
known  by  the  name  of  Buena  Ventura,  on  the  margin  of 
[   *  4  ]  *  the  Biver  Sacramento,  from  the  creek  called  Lodo,  (Lo- 
doso,  Muddy,)  which  is  on  the  north  as  far  as  the  Island 
de  Sangre,  with  six  square  leagues  in  extent ;  and  the  proper  pro- 
ceedings and  investigations  having  been  previously  complied  with, 
according  to  the  provisions  of  the  laws  and  regulations  concerning 
the  matter,  by  virtue  of  the  authority  vested  in  me,  in  the  name  of 
the  Mexican  nation,  I  have  granted  to  him  said  land,  subject  to  the 
a{)proval  of  the  most  excellent  departmental  assembly." 

There  are  also  conditions  annexed  to  the  grant,  which  may  be  seen 
in  the  reporter's  statement  of  the  case.     The  grant  was  signed  by 
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the  governor,  and  countersigned  by  the  secretary  of  state,  on  the 
4th  of  December,  1844,  and  entered  into  the  archives  of  the  terri- 
tory on  the  same  day,  v^rith  an  order  from  the  governor  that  the 
title,  ** being  held  as  valid,"  should  be  delivered  to  the  interested 
party  for  his  security  and  other  purposes. 

The  power  of  the  governor  to  make  such  a  grant  of  land  is  admit- 
ted. The  regularity  and  genuineness  of  the  entire  proceeding,  and 
its  entry  into  the  archives  of  the  territory,  are  not  disputed;  but 
Reading's  right  to  a  confirmation  of  it  is  denied,  upon  several 
grounds.  Each  objection  shall  have  due  consideration,  not  because 
all  of  them  require  it,  but  to  prevent  the  same  points  from  being 
urged  again  in  cases  of  a  like  kind. 

It  is  said,  the  grant  was  provisional  only,  having  been  made 
subject  to  the  approval  of  the  departmental  assembly;  and,  as  that 
had  not  been  given,  that  it  passed  no  such  interest  in  the  land  to 
Reading  as  en  titled,  him  to  a  confirmation  of  the  grant.  Other 
objections  were  urged  against  the  confirmation  of  it,  arising  out  of 
the  national  status  of  Reading  when  he  received  the  grant,  and 
also  out  of  the  fact  that^  in  the  war  between  Mexico  and  the 
United  States,  he  left  the  standard  of  the  former,  and  joined  the 
American  forces  which  invaded  California.  And  it  was  said,  as  it 
had  been  in  Fremont's  case,  that  he  lost  whatever  right  he  had  to 
tijc  land,  and  subjected  it  to  be  denounced  by  any  other  person, 
because  he  had  not  complied  with  the  condition  to  build  a  house 
upon  it,  and  to  have  it  inhabited,  within  a  year  from  the  date  of 
the  grant,  and  because  he  had  omitted  to  obtain  a  judicial  posses- 
sion and  measurement,  or  survey  of  it.  The  last  two  objections  are 
charges  of  negligence,  which  must  be  determined  by  the  proofs  in 
the  cause.  In  our  opinion,  they  do  not  show  either  negligence  or 
omission  in  the  particulars  mentioned.  The  witness,  Hensley ,  says, 
it  was  upon  his  suggestion  that  Reading  applied  for  the  land.  He 
knew  the  locality  of  it,  from  having  been  there.  After  stating  that 
he  had  seen  a  paper  purporting  to  be  a  grant  of  the  land,  dated  in 
December,  1844,  he  says  that  Reading  visited  it  in  August,  1845, 
and  that  they  were  ten  days  together  upon  the  land,  look- 
ing fflr  *  suitable  locations  for  fields  and  building  sites.  [  *  5  ] 
That  Reading  then  put  upon  it  a  Frenchman  named  Ju- 
lian, to  build  a  house  for  him  and  to  keep  possession  of  it;  that,  at 
that  time,  Reading  placed  upon  the  land  horses  and  cattle.  That 
the  house  was  built.  It  was  afterwards  burnt  by  the  Indians,  and 
Julian  was  killed  by  them.  Ford,  another  witness,  who  went  to 
that  part  of  the  country  in  March,  1846,  as  one  of  a  military  com- 
pany to  quell  an  outbreak  of  the  Indians,  confirms  Hcnslcy's  state- 
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ment  in  respect  to  Julian's  possession  of  the  land  for  Reading,  but 
says  that  he  had  been  forced  by  the  Indians  to  abandon  the  house 
he  had  built ;  and  that  the  horses  which  had  been  put  upon  the 
land,  or  others  belonging  to  Reading,  had  been  driven  from  it  by 
Julian,  as  it  was  impossible  to  keep  them  there  on  account  of  the 
hostilities  of  the  Indians.  And  Sutter  accounts  very  satisfactorily 
for  Reading's  absence  from  the  land  during  the  years  of  1845  and 
1846,  in  his  reply  to  the  question,  if  it  would  have  been  safe  for 
Reading  to  have  resided  personally  on  his  ranche  during  the  revo- 
lution and  hostilities  of  those  years,  when  he  says,  Major  Reading 
had  hardly  time  to  do  so,  as  he  was  nearly  all  the  time  required  by 
me  to  do  service.  Sutter  had  said  before,  in  his  answer  to  another 
question,  that  he  had  been,  in  the  years  1844-1846,  military  com- 
mandant of  the  northern  frontier  of  California,  and  was  also  charged 
with  the  civil  jurisdiction  in  all  that  region  of  country ;  and,  as  such, 
that  he  had  official  power  to  order  Reading  upon  military  duty,  and 
that  he  had  done  so.  It  appears  also  from  his  testimony,  that  he 
kept  Reading  so  employed  in  the  service  of  Mexico,  with  the  excep- 
tion of  short  intervals,  from  the  early  part  of  the  spring  of  1845 
into  a  part  of  the  year  1846,  until  Col.  Fremont  invaded  Upper 
California,  when,  shortly  afterwards,  Reading  joined  him.  The 
facts  of  the  case,  in  respect  to  the  occupation  and  cultivation  of  the 
land  by  Reading's  agent,  disprove  the  objection.  Such  an  agency 
for  building  a  house,  and  having  it  inhabited  by  the  agent^  was  as 
jood  a  compliance  with  the  condition  requiring  that  to  be  done,  as 
if  it  had  been  done  personally  by  Reading.  The  objection,  that  he 
had  disregarded  the  condition  of  the  grant,  in  not  having  obtained 
judicial  possession  and  a  survey  of  the  land,  is  answered  by  the 
declaration  of  Sutter,  the, only  person  officially  authorized  to  give  it, 
and  without  whose  permission  no  survey  could  have  been  made.  He 
says,  that  Reading  applied  to  him  in  the  spring  of  the  year  1845, 
to  be  put  in  judicial  possession  of  the  land,  but  that  he  had  not 
complied,  because  his  military  engagements  in  the  field  against  the 
Indians,  just  before  and  following  the  application,  had  disabled  him 
from  doing  so;  and  that  the  revolution  which  followed  Col.  Fre- 
mont's coming  was  his  reason  for  not  having  given  to 
[  *  6  ]  *  Reading  judicial  possession,  according  to  the  prayer  of 
his  petition  for  that  purpose. 
We  have  noticed  these  minor  objections  against  the  confirmation 
of  this  grant,  that  the  real  merits  of  the  transaction  might  be 
known,  and  not  because  it  was  essential  to  the  decision  of  the  case. 
For,  even  if  the  proofs  in  the  case,  in  respect  to  the  grantee's  occu- 
pancy of  the  land,  had  been  otherwise  than  they  have  been  shown 
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to  have  been,  his  title  to  it  would  not  have  been  lost,  because  the 
conditions  annexed  to  the  grant  had  not  been  fulfilled ;  unless  it 
could  be  shown  that  there  had  been  on  his  part  such  unreasonable 
delay  or  want  of  effort  to  fulfill  th^se  conditions  as  would  amount 
to  an  intention  ^^  to  abandon  his  claim  "  before  the  Mexican  power 
had  ceased  to  exist,  and  that  he  was  now  endeavoring  to  resume  it, 
from  its  enhanced  value  under  the  government  of  the  United  States. 
This  court,  considering,  in  Fremont's  case,  17  How.  500,  the  same 
objections  which  are  now  under  our  consideration  in  this,  uses  the 
following  language :  ''Regarding  the  grant  to  Alvarado,  therefore, 
as  having  given  him  a  vested  interest  in  the  quantity  of  land  there- 
in specified,  we  proceed  to  inquire  whether  there  was  any  breach  of 
the  conditions  annexed  to  it,  during  the  continuance  of  the  Mexican 
authorities,  which  forfeited  his  right,  and  revested  the  title  in  the 
government.  The  main  abjection  on  this  ground  is  the  omission 
to  take  possession,  to  have  the  land  surveyed,  and  to  build  a  house 
on  it  within  the  time  limited  in  the  conditions.  It  is  a  sufficient 
answer  to  this  objection  to  say,  that  negligence  in  respect  to  these 
conditions  and  others  annexed  to  the  grant,  does  not,  of  itself^ 
always  forfeit  the  right  of  the  grantee/' 

*'It  subjects  the  land  to  be  denounced  by  another,  but  the  condi- 
tions do  not  declare  the  land  forfeited  to  the  State  upon  the  failure 
of  the  grantee  to  perform  them.  The  chief  objects  of  these  grants 
was  to  colonize  and  settle  the  vacant  lands.  The  grants  were  usu* 
ally  made  for  that  purpose,  without  any  other  consideration  and 
without  any  claim  of  the  grantee  on  the  bounty  or  justice  of  the 
government.  But  the  public  had  no  interest  in  forfeiting  them, 
even  in  these  cases,  unless  some  other  person  desired  and  was  ready 
to  occupy  them,  and  thus  carry  out  the  policy  of  extending  its  set- 
tlements. They  seem  to  have  been  intended  to  stimulate  the  grantee 
to  prompt  action  in  settling  and  colonizing  the  land,  by  making  it 
open  to  appropriation  by  others  in  case  of  his  failure  to  perform 
them.  But,  as  between  him  and  the  government,  there  is  nothing 
in  the  language  of  the  conditions,  taking  them  altogether,  nor  in 
their  evident  object  and  policy,  which  would  justify  the  court  in 
declaring  the  land  forfeited  to  the  government,  where  no 
other  person  sought  to  appropriate  them,  and  *  their  per-  [  *  T  ] 
formance  had  not  been  unreasonably  delayed.  Nor  do  we 
find  anything  in  the  practice  and  usages  of  the  Mexican  tribunals, 
as  far  as  we  can  ascertain,  that  would  lead  to  a  contrary  conclusion." 

It  was  also  urged,  that  no  title  passed  by  the  grant,  as  it  had  not 
received  the  approval  of  the  departmental  assembly.  Our  exami- 
nation of  the  decrees  of  the  18th  of  August,  1824,  and  of  the  21st 
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of  November,  1828,  leads  us  to  a  different  result.  A  right  and  title 
passed  by  the  governor's  grant,  but  its  definitive  validity  was  sus- 
pended for  the  approval  of  the  assembly  ;  and  so  it  continued  to  be 
suspended,  until  its  approbation  had  been  given,  when  the  title 
became  definitive.  But  if  that  was  refused,  it  did  not  take  away, 
nor  in  any  way  qualify,  the  grantee's  title,  but  only  kept  its  final 
validity  in  suspense  until  the  grant  had  been  rejected  by  the 
supreme  government  of  the  republic;  it  being  the  duty  of  the  gov- 
ernor, after  its  rejection  by  the  assembly,  to  forward  the  documents 
of  title  to  the  supreme  government  for  its  decision. 

Further,  we  must  infer  from  the  same  decrees,  and  particularly 
from  the  5th  article  of  that  of  the  21st  of  November,  1828,  that  it 
was  the  duty  of  the  governor,  and  not  that  of  the  grantee,  to  for- 
ward grants  of  land  given  by  him  to  the  departmental  assembly. 
The  latter  might  very  well,  after  that  bad  been  done  by  the  gov- 
ernor, solicit  the  approval  of  the  assembly,  personally  or  by  an 
agent,  by  all  those  considerations  which  had  gained  him  the  gov- 
ernor's favor.  But  if  the  governor  failed  to  transmit  the  docu- 
ments, from  any  cause  whatever,  the  grantee's  title  continued  to 
be  just  what  it  was  when  the  grant  was  given.  Nor  could  any 
neglect  or  refusal. of  the  governor  to  transmit  his  grantee's  docu- 
ments of  title  to  the  assembly  take  from  him  his  right  in  the  land, 
if  the  grant  had  been  made  with  a  due  regard  to  what  the  decree  of 
the  18th  of  August,  1824,  required,  and  in  conformity  with  the  cau- 
tionary regulations  of  that  of  the  21st  of  November,  1828.  In 
other  words,  from  our  reading  of  those  decrees,  the  governor  could 
not  either  directly  recall  a  grant  made  by  him,  or  indirectly  nullify 
it  when  it  had  been  conferred  conformably  with  them.  Those 
decrees  prescribe  a  course  of  action  for  such  grants,  and  impose 
upon  the  governor  the  execution  of  it.  When,  then,  the  archives 
of  the  territory  of  the  Californias  do  not  show  that  the  gov- 
ernor's grants  of  land  had  been  sent  to  the  departmental  assem- 
bly ;  or  that,  having  been  sent,  they  had  been  rejected,  and 
that  after  such  rejection  they  had  not  been  sent,  by  the  governor 
making  the  grants,  to  the  supreme  executive  government  for  its 
final  decision — the  titles  of  the  grantees  are  just  what  they  were  in 
their  beginnings,  and  are  sufficient,  now  that  the  territory 
[  *  8  ]  has  been  transferred  to  *  the  United  States,  for  confirma- 
tion under  its  statute  of  the  3d  of  March,  1851.  Such 
grants,  so  circumstanced,  are  equitable  titles,  protected  by  the  treaty 
of  Guadalupe  Hidalgo,  and  by  the  laws  and  usages  of  nations  con- 
cerning the  rights  of  property,  real  and  personal,  of  the  inhabitants 
of  a  ceded  or  conquered  country.     And,  we  may  add,  they  are  pro- 
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tected  by  the  usages  of  Mexico  in  respect  to  such  grants,  the  archives 
of  California  showing  that  a  very  large  portion  of  the  land  in  the 
occapation  of  its  inhabitants  was  held  by  titles  wanting  the  appro- 
val of  the  departmental  assembly.  And  we  entirely  concur  with 
Mr.  Commissioner  Hall,  in  the  opinion  given  by  him  in  the  case, 
that  the  want  of  such  approval  in  so  many  instances,  as  are  shown 
by  the  archives  of  the  territory,  was  owing  to  the  fact  that  the 
political  affairs  of  the  territory  had  been  in  confusion  for  several 
years  preceding  its  cession  to  the  United  States.  That  the  assem- 
bly had  seldom  been  called  together,  and  when  assembled  its 
sesbions  had  been  brief,  and  occupied  with  the  consideration  of 
pressing  matters  of  a  public  character ;  and  that  the  governors 
making  grants  had  very  much  neglected  to  present  them  to  the 
assembly  for  approval.  We  are  of  the  opinion  that  Reading's 
right  to  a  confirmation  of  his  grant  cannot  be  refused  on  account 
of  it«  not  having  had  the  approval  of  the  departmental  assembly. 

We  will  now  dispose  of  the  objections  to  a  confirmation  of  this 
grant,  connected  with  Reading's  national  status,  when  he  received 
his  documentary  title,  and  with  his  having  subsequently  joined  the 
forces  of  the  United  States  in  the  war  with  Mexico.  It  is  said  he 
was  not  a  naturalized  citizen  of  the  Mexican  republic  when  the  grant 
was  conferred,  and  that,  if  he  was,  his  title  was  forfeited  to  Mexico, 
for  having  fought  against  her;  and,  if  not  forfeited,  that  his  course 
in  that  particular  should  be  taken  as  full  proof  of  his  intention  to 
abandon  all  right  and  title  to  the  land. 

The  case,  as  it  is  made  in  the  record,  does  not  require  from  us  a 
particular  consideration  of  the  circumstances  under  which  foreign- 
ers might  receive  and  retain  grants  of  land,  by  the  decrees  of  1824 
and  1828.  It  is  enough  to  say,  that  the  Mexican  republic,  from 
the  time  of  its  emancipation  from  Spain,  always  dealt  most  liberally 
with  foreigners  in  its  anxiety  to  colonize  its  vacant  lands.  It  in- 
vited them  to  settle  upon  her  territory,  by  promises  of  protection 
of  thera  and  their  property.  And,  by  the  first  article  of  the  decree 
of  1828,  for  colonizing  her  vacant  lands,  foreigners  were  included 
with  those  to  whom  the  governors  of  the  territories  might  make 
grants  of  land  for  the  purpose  of  cultivating  and  inhabiting  them. 

But  the  fact  of  Reading's  Mexican  naturalization  is  not 
an  *open  question  in  this  case.  The  record  admits  the  reg-  [  *  9  ] 
nlarity  and  genuineness  of  his  documentary  title  for  the 
land.  The  admission  is  as  good  for  all  of  the  necessary  recitals  in 
them,  as  it  is  for  the  main  purpose  for  which  they  were  inserted  in 
those  documents.  That  was  a  grant  of  the  land.  The  recitals  are 
those  '' requisite  conditions/'  stated  in  the  second  and  third  para- 
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graphs  of  the  decree  of  November  21 ,  1828,  concerDing  which  the 
governor  is  enjoined  to  seek  for  information,  which,  when  affirm- 
atively ascertained,  make  the  foundation  for  the  governor's  exercise 
of  his  power  to  grant  vacant  lands. 

In  his  petition  for  a  grant,  Beading  says  he  is  a  native  of  the 
United  States,  and  had  resided  in  the  country  since  the  year  1842. 
The  governor  states  him  to  be  a  Mexican  by  naturalization,  in  the 
grant,  and  ^Hhat  as  the  proper  proceedings  and  investigations  had 
been  previously  complied  with,  according  to  the  provisions  and 
laws  and  regulations  concerning  the  matter,"  he,  in  virtue  of  the 
authority  vested  in  him,  grants  to  the  petitioner  the  land  known 
as  Buena  Ventura,  on  the  margin  of  the  Biver  Sacramento,  from 
the  creek  called  Lodo,  (Lodoso,  Muddy,)  which  is  on  the  north  as 
far  as  the  Island  de  Sangre,  with  six  square  leagues  in  extent, 
subject  to  the  approval  of  the  departmental  assembly,  and  on  the 
conditions  annexed  to  the  grant.  Now,  this  is  not  merely  the 
langcAge  of  clerical  formality,  though  it  might  be  the  same  from 
usage  in  like  cases,  but  it  is  a  declaration  of  the  governor's  official 
and  judicial  conscience ;  that  his  power  to  make  the  grant  has  been 
used  in  a  fit  case,  for  the  approval  of  it  by  the  departmental  as- 
sembly, or  for  the  decision  of  the  supreme  executive  government, 
in  case  the  action  of  the  assembly  should  make  it  necessary  for  him 
to  carry  it  there  for  its  decision. 

We  consider  it  conclusive  of  the  fact  of  the  petitioner's  Mexican 
naturalization,  precluding  all  other  inquiries  about  it,  in  our  con- 
sideration of  this  case,  by  the  record. 

The  last  objection  was  that  Major  Beading  having  joined  the 
forces  of  the  United  States  in  the  war  with  Mexico,  had  forfeited 
his  right  to  the  approval  of  his  grant  by  the  authorities  of  Mexico, 
which  the  United  States  might  take  advantage  of  to  defeat  his 
claim;  and,  if  not  so,  that  the  fact  itself  raised  a  strong  presump- 
tion that  he  meant  to  abandon  it.  As  to  the  last,  there  is  nothing 
in  the  record  from  which  such  an  intention  can  be  inferred,  and 
the  fact  itself  is  insufficient  for  such  a  purpose.  There  is  much  to 
show  the  reverse,  if  the  circumstances  and  condition  of  the  country 
are  considered,  when  pleading  joined  Col,  Fremont.  There  had 
been  in  the  year  1845  a  successful  revolution  in  California,  by 
which  Torena,  the  governor,  had  been  deposed ;  his  powers 
[  *  10  ]  had  been  assumed  by  Colonel  Don  *  Jos6  Castro,  without 
any  authority  from  the  supreme  executive  government  of 
Mexico.  It  was  followed  by  Indian  outbreaks,  with  marked  hos- 
tility to  the  foreigners  who  had  settled  in  California,  and  more  so 
against  those  from  the  United.  States  than  to  any  other  class.     If 
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they  were  not  instigated,  they  certainly  were  not  discouraged  by 
the  existing  government.  Its  conduct  indicated  its  wishes,  if  not 
a  fixed  design,  to  drive  the  naturalized  immigrants  from  the  United 
States  from  their  homes  and  from  the  territory.  In  such  a  state  of 
things,  Col.  Fremont  carried  the  war  into  California.  Neither  the 
supreme  government,  nor  the.  territorial,  gave  protection  to  its 
inhabitants,  and  it  had  become  part  of  the  war  policy  of  Mexico 
to  suspect  the  fidelity  of  settlers  from  the  United  States  to  their 
Mexican  allegiance,  and  plans  were  formed  to  get  rid  of  them. 
We  take  the  fact  from  other  authentic  sources,  and  Sutter  speaks 
of  it  in  the  record,  with  positiveness  as  to  himself.  Reading  had 
good  cause  for  like  apprehensions,  and  having  joined  Col.  Fremont 
under  such  circumstances,  his  conduct  may  be  said  to  have  been 
blameless  of  all  treachery  to  Mexico.^ 

But  if  they  were  otherwise,  and  Beading  had  voluntarily,  and 
without  circumstances  to  excuse  it,  abandoned  his  Mexican  allegi- 
ance for  that  of  his  nativity,  the  United  States  could  not  urge  it  as 
a  cause  for  the  forfeiture  of  his  title  to  land  acquired  from  Mexican 
laws,  and  in  the  mode  in  which  those  laws  had  been  executed  by 
the  governors  of  the  states  and  territories  of  that  republic. 

War  has  its  incidents  and  rights  for  persons  and  for  nations, 
unlike  any  that  can  occur  in  a  time  of  peace,  and  they  make  the 
law  applicable  to  them.  One  of  them  is,  that  by  the  law  of  war 
either  party  to  it  may  receive  and  list  among  his  troops  such  as 
quit  the  other,  unless  there  has  been  a  previous  stipulation  that 
they  shall  not  be  received.  But  when  they  have  been  received,  a 
high  moral  faith  and  irrevocable  honor,  sanctioned  by  the  usages 
of  all  nations,  gives  to  them  protection  personally,  and  security  for 
all  that  they  have  or  may  possess.  They  are  exempt  also  from  all 
reproach  from  the  sovereignty  to  which  their  services  have  been 
rendered.  Nothing  that  they  claim  as  their  own  can  be  taken 
from  them,  upon  the  imputation  that  they  had  forfeited  or  meant 
to  relinquish  it  by  the  abandonment  of  their  allegiance  to  the 
sovereignty  which  they  had  left. 

The  reverse  would  partake  of  Sir  Guy  Carleton's  'impossible 
infamy,"*  though  when  used  by  him  in  reply  to  a  letter 
from  *  General  Washington,  not  so  well  applied,  as  it  [  *11  ] 
might  be,  if  the  United  States  was  allowed  to  interpret 


>  See  Senate  Document,  report  by  General  Cass,  of  23d  of  February,  1848,  on  Cali- 
fornia claims.  Statement  of  Samuel  I.  Hensley,  Richard  Owens,  and  deposition  of 
Wm.  N.  Lokes. 

»  Col.  Benton's  Thirty  Yeara*  View,  vol.  i,  p.  90. 
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the  treaty  of  Guadalupe  Hidalgo,  bo  as  to  take  for  itself  Reading's 
land,  because  he  had  joined  its  forces  in  the  war  with  Mexico. 

Having  considered  every  objection  nmde  to  the  confirmation  of 
this  grant,  and  believing  no  one  available  for  such  a  purpose,  it 
qnly  remains  for  us  to  declare  our  affirmance  of  the  award  of  the 
cominissioners  and  the  decree  of  the  district  court. 

Mr.  Justice  Daniel  dissented. 

Mr.  Justice  Catron.  I  agree  that  the  grant  to  Major  Beading 
describes  the  land  he  applied  for  so  that  it  can  be  ascertained  and 
surveyed ;  and  secondly,  that  he  took  possession  and  built  a  house 
on  it  within  a  yoar  after  the  execution  of  the  grant,  in  compliance 
with  its  material  condition,  and  that  the  judgments  of  the  board 
of  commissioners,  and  of  the  district  court  of  California,  were  proper. 
But  there  are  no  facts  in  the  case  on  which  any  question  can  be 
raised,  whether  the  grantee,  Reading,  was  subject  to  be  denounced 
for  failing  to  take  possession  and  building  a  house;  and  therefore  I 
cannot  agree  that  the  doctrine  should  be  introduced  into  the  opinion 
here,  as  it  may  embarrass  the  court  in  other  cases  in  which  the 
question  will  properly  arise. 

Nor  can  I  be  committed  to  the  assumption  extracted  from  the 
Fremont  case,  and  sought  to  be  sanctioned  in  the  principal  opinion, 
that  a  Spanish  concession  authorizing  the  grantee  to  occupy  and 
cultivate,  is  indefeasible  in  its  operation,  although  the  land  was 
never  possessed  nor  occupied,  unless  some  person  shall  denounce 
the  land  as  forfeited,  and  obtain  a  second  concession  for  it  from  the 
governor.  The  assumption  signifies  that  every  incipient  concession 
made  by  Mexican  authority  secured  the  land  to  the  claimant  with- 
out the  performance  of  any  one  condition ;  that  the  claimant  is 
only  bound  to  prove  that  the  concession  was  signed  by  a  person 
holding  the  office  of  governor  at  the  time;  or,  in  other  words,  that 
the  grant  was  not  forged.  How  ruinous  such  an  assertion  may 
eventually  prove  in  the  cases  of  old  and  abandoned  claims  is  quite 
manifest^  as  it  must  apply  in  all  cases  where  the  same  land  is  cov- 
ered by  difierent  grants;  the  oldest  will  of  course  be  the  better 
title,  unless  the  younger  grantee -can  show  that  the  land  had  been 
denounced,  and  the  first  grant  revoked  by  the  authority  that  made 
it.  When  such  a  case  is  presented,  and  we  are  called  on  to  consider 
this  doctrine  of  a  '* denouncement,"  I  wish  to  be  free  to  do  so,  un- 
affected by  previous  assertions  and  dicta  in  cases  that  did  not  involve 
the  question,  and  in  which  it  was  never  considered  by  me. 
[  *  12  ]  *  That  the  Fremont  case  did  not  involve  the  doctrine 
is  manifest;  it  was  a  floating  claim  for  50,000  arpens  of 


DECEMBER  TERM,  1855.  11 

United  States  v.  Beading. 

land,  subject  to  be  located  by  selection  and  survey  in  any  part  of  a 
large  section  of  country  bounded  by  rivers  and  mountains ;  and  tbe 
opinion  of  this  court  was^  that  Alvarado  took,  and  Col.  Fremont 
held,  as  assignee  of  Alvarado,  a  pervading  interest  in  the  entire 
section  of  country,  and  that  the  land  might  be  taken  anywhere 
within  it,  so  that  the  rights  of  others  were  not  disturbed.  The 
rule  is,  so  far  as  I  know,  throughout  the  former  dominions  of  8pain 
on  this  continent,  where  donations  of  land  have  been  made  for  the 
purposes  of  cultivation  or  pasturage,  and  where  the  donations  im- 
posed the  condition  that  the  grantee  should  occupy  and  cultivate 
the  land,  and  he  failed  to  do  so  or  abandoned  it,  that  the  claim 
under  it  was  defeated. 

It  is  assumed  that  the  Fremont  claim  stood  on  the  footing  of  that 
of  General  Greene,  for  25,000  acres  derived  from  North  Carolina, 
to  be  located  and  surveyed  within  the  military  district  by  commis- 
sioners designated  for  that  purpose. 

General  Greene's  grant,  in  effect,  was  a  floating  claim,  just  such 
an  interest  in  the  lands  as  was  reserved  for  the  officers  and  soldiers 
of  the  North  Carolina  line,  by  virtue  of  warrants  issued  to  them, 
and  which  might  be  located  in  a  land  office  in  any  part  of  the 
military  district.  This  is 'the  doctrine  held  by  the  courts  of  Ten- 
nessee, where  the  land  lies,  in  reference  to  General  Greeners  grant, 
and  the  interest  that  warrant  holders  had  in  common  with  General 
Greene,  as  will  be  seen  by  the  case  of  Neal  v.  E.  T.  College,  6 
Yerger,  190. 

General  Greene  acquired  no  specific  land;  he  acquired  by  the 
act  of  the  legislature  a  promise  of  the  specified  quantity,  to  be 
ascertained  by  a  subsequent  survey  and  allotment.  And  this  was 
the  condition  of  the  Fremont  title,  as  this  court  decided. 

Now,  how  was  it  possible  for  any  one  to  apply  to  a  Mexican 
governor,  and  ask  for  Alvarado' s  land,  because  he  did  not  inhabit 
or  cultivate  it,  or  because  he  had  abandoned  it?  He  never  had  any 
land ;  he  only  had  a  promise  of  land,  or  a  common  interest  in  a 
large  tract  of  country;  and  the  idea  of  any  one  denouncing  a 
holder  of  this  floating  claim,  and  asking  for  the  particular  land  it 
covered,  would  have  been  unmeaning  and  idle. 

The  Fremont  case,  therefore,  furnished  no  grounds  for  raising 
or  deciding  the  question  of  denouncement,  and  the  repeal  of  the 
first  grant  and  of  regrant  to  another.  What  is  now  claimed  for 
the  opinion  in  that  case,  as  part  of  the  court's  legitimate  decision, 
can  only  be  treated  as  an  assertion,  and  as  part  of  the  reasoning  of 
the  court  in  coming  to  a  conclusion  on  other  questions  involved  in 
the  controversy. 
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Cases  of  denouncement  in  advance  of  a  second  grant  for 
[  "*"  13  ]  the  "*"  same  land  are  unknown  in  California,  so  far  as  we 
are  advised ;  and  the  result  of  holding  this  proceeding  ne- 
cessary before  a  second  grant  could  be  made,  (although  no  survey 
of  the  first  had  been  secured,  nor  any  possession  taken,)  must  result 
in  the  conclusion  that,  among  several  concessions  for  the  same  land, 
the  oldest  will  hold  it;  and  those  in  possession  under  younger 
grants  must  yield  the  possession.  This  is  the  common^aw  doc- 
trine on  which  the  Fremont  case  is  supposed  to  have  been  decided. 
But  is  this  the  true  rule  as  regards  double  grants,  according  to 
the  Spanish  law,  as  administered  in  countries  formerly  owned  and 
governed  by  Spain? 

The  law  has  been  established  in  Louisiana  for  nearly  forty  years, 
that  where  the  Spanish  authorities  have  granted  the  same  land 
twice,  and  the  younger  grantee  has  taken  possession  and  performed 
the  conditions  of  inhabitation  and  cultivation,  he  is  entitled  to  hold 
the  land ;  and  this  was  held  in  contests  between  the  first  and  second 
grantees,  and  in  cases  where  no  denouncement  had  been  made  in 
favor  of  the  younger  grantee.  Boissier  et  al.  v.  Metayer,  5  Mar. 
R.  678,  (1818;)  Gonsanlier's  Heirs  v.  Brashear,  5  Martin's  N.  8. 
33;  Baker  v,  Thomas,  2  Louisiana  B.  634;  Brossard  v.  Gonsan- 
lier,  12  Robinson's  R.  1. 

The  correctness  of  these  decisions  I  have  never  doubted,  and  they 
have  been  substantially  followed  by  this  court,  when  it  held,  as  it 
has  often  done,  that  a  concession  or  first  decree  for  laud,  over  which 
no  ownership  was  exercised  or  possession  taken  during  the  exist- 
ence of  the  Spanish  government,  was  inoperative,  and  imposed  no 
obligation  on  the  United  States  to  confirm  the  title.  It  was  so 
held  in  the  case  of  The  United  States  v.  Boisdore,  11  How.  96, 
which  has  been  followed  in  various  other  cases  since. 

With  this  explanation,  I  concur  in  the  affirmance  of  the  judg- 
ment. 

Mr.  Justice  Campbell.  I  concur. 

Mr.  Justice  Daniel.  I  am  unable  to  concur  in  the  decision  of  the 
court  in  this  case. 

Waiving  in  its  consideration  every  exception  to  the  proofs  of  the 
naturalization  of  the  appellee,  and  those  also  taken  to  the  locality 
of  the  subject  claimed  by  him  as  being  forbidden  territory,  there 
are  other  grounds  of  objection  which  appear  to  be  conclusive  against 
the  pretensions  of  the  appellee. 

This  was  an  application  to  the  board  of  commissioners,  for  the 
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coDfirmation  of  a  grant  or  title  alleged  to  have  been  made  to  the 
appellee  by  the  Mexican  government,  anterior  to  the  ces- 
sion of  *  California  to  the  United  States.  To  entitle  the  [  14  *  ] 
applicant  to  such  confirmation,  it  vraB  indispensable  for 
him  to  show  that  he  occupied  such  a  position  with  respect  to  the 
Mexican  government  as  would  have  enabled  him  to  perfect  his  title, 
had  there  been  no  relinquishment  of  the  sovereignty  of  the  country 
by  the  granting  power.  It  cannot  be  denied  that  a  necessary  in- 
gredient in  a  complete  title  under  the  Mexican  government,  was 
the  approbation  of  the  departmental  assembly ;  and  the  very  act 
itself  of  the  application  to  the  commissioners  for  a  confirmation  of 
title  concedes  the  position,  that  without  such  an  approval  the  title 
must  be  defective.  I  cannot  concur  with  the  court  in  thinking  that 
the  excuse  oflTered  for  not  obtaining  the  approbation  of  the  depart- 
mental assembly,  was  a  sufficient  one ;  and  much  less  can  I  suppose 
that,  by  such  an  excuse,  an  indispensable  requisite  to  the  comple- 
tion of  titles  could  be  wholly  dispensed  with.  To  tolerate  such  a 
position,  would  render  the  validity  of  titles  to  any  and  every  extent 
dependent  upon  the  ignorance,  the  diligence,  or  the  corruption  of 
persons  interested  in  reducing  them  to  such  an  attitude  of  uncer- 
tainty. Even  should  it  be  admitted  that  there  was  no  particular 
limit  prescribed  as  to  the  time  of  obtaining  the  sanction  of  the  de- 
partmental assembly,  and  that  the  appellee  might  have  been  ex- 
cusable for  omitting  or  failing  in.  this  requisite,  for  the  time  being, 
still,  the  conclusion  remains  unshaken,  that,  without  such  appro- 
bation, there  could  by  the  law  of  Mexico  be  no  title.  If  this  be 
true,  the  objection  operates  d*mvlto  fortiori  if  it  be  shown  that  not 
only  was  that  requisite  of  approbation  wanted,  but  that  its  obten- 
tion  was,  by  the  conduct  of  the  appellee  himself,  rendered  impossi- 
ble; and  under  this  aspect  of  the  case  is  presented  the  stronger  ground 
upon  which  the  claim  of  the  appellee  should  have  been  condemned 
and  rejected.  This  is  an  application  for  the  confirmation  of  a  grant 
or  title  alleged  to  have  been  'made  by  the  Mexican  government  to 
the  appellee,  as  one  of  the  citizens  of  the  Mexican  republic. 

In  order  to  have  invested  the  appellee  with  any  right  as  derived 
from  that  republic,  had  its  sovereignty  over  the  country  remained 
unchanged,  he  surely  would  have  been  bound  to  show  the  continu- 
ation of  his  allegiance  to  that  republic,  and  the  maintenance  of 
those  relations,  and  the  fulfillment  of  those  duties,  in  the  existence 
of  which  the  bounty  of  the  State  to  him  had  its  origin  and  motive; 
at  all  events,  he  would  be  compelled  to  show  himself  exempt  from 
the  violation  of  the  most  sacred  obligations  which  any  citizen  or 
subject  can  sustain  to  that  country  and  government  to  which  his 
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allegiance  is  owing.    Should  he  violate  such  obligation,  and  become 

a  rebel  or  traitor  to  that  government,  he  not  only  can 

[  *  15  ]  have  no  merits  in  the  view  of  that  *  government,  but  he 

becomes  obnoxious  to  the  forfeiture  of  both  property  and 

life. 

In  this  case,  the  appellee  seeks  the  confirmation  of  a  claim  de- 
rived confessedly  from  the  republic  of  Mexico ;  at  the  same  time, 
by  his  own  showing,  and  by  the  testimony  of  others,  it  is  estab- 
lished undeniably,  that  before  his  title  was  perfected,  he  became  a 
rebel  against  that  republic,  and  made  every  exertion  for  its  de- 
struction. Nay,  this  case  exhibits  the  inconsistency  of  urging  a 
right  founded  on  duties  sustained  to  the  Mexican  republic,  with  the 
assumption  at  the  same  time  of  merit  deduced  from  the  admitted 
facts  of  hostility  and  faithlessness  to  that  government.  The  ap-. 
pellee  can  have  no  rights  to  be  claimed  from  or  through  the  Mexican 
government,  to  which  he  became  an  open  enemy.  By  his  conduct 
he  completely  abrogated  every  such  right,  and  became,  as  respects 
that  government,  punishable  as  a  state  criminal ;  and  thus  not  only 
failed  to  obtain  that  sanction  without  which  his  title  was  defective, 
namely,  the  approbation  of  the  departmental  assembly  of  Mexico, 
but,  by  his  own  voluntary  conduct,  rendered  its  procurement,  upon 
every  principle  of  public  law,  public  or  political  policy  or  necessity, 
or  of  private  morality,  altogether  impossible.  • 

Were  the  appellee  urging  a  claim  as  one  deduced  from  the  gov- 
ernment of  the  United  States,  and  originating  in  services  rendered 
to  them*,  he  might  then  plead  his  merits  with  reference  to  this 
government  in  support  of  his  title ;  but  he  is  claiming  a  title  from 
Mexico  under  the  stress  of  Mexican  laws;  and  he  proves  that  by 
those  laws,  as  they  would  be  under  like  circumstances  by  the  laws 
of  every  country — by  the  first  of  all  laws,  that  of  self-preservation — 
his  pretensions  must  be  repudiated  and  condemned.  Strange  as  it 
may  be,  we  have  heard  it  earnestly  pressed  as  commending  this 
claim  to  the  favorable  consideration  of  this  court,  that  the  appellee, 
after  obtaining  his  incipient  grant  as  a  Mexican  citizen,  and  upon 
the  foundation  and  principles  of  duty  to  Mexico,  deserted  that 
country  when  in  flagrant  war  with  an  enemy,  and  contributed  his 
utmost  exertions  for  her  conquest  by  that  enemy.  Were  the  pre- 
tensions of  the  appellee  based  upon  services  rendered  to  the  United 
States,  and  were  the  origin  and  character  of  these  pretensions  to  be 
sought  for  in  the  bounty  and  power  of  the  United  States,  there 
might  be  consistency  and  integrity  in  this  argument;  but  so  far  is 
this  from  being  true  as  to  the  origin  and  nature  of  these  preten- 
sions, it  is  shown  that  these  had  their  origin  in  that  bounty  which 
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he  has  forfeited,  and  under  those  obligations  which  were  binding 
upon  the  appellee,  and  which  he  has  deserted  and  betrayed.  The 
only  obligations  sustained  by  the  United  States  to  the  citizens  of 
Mexico  are  those  which,  by  their  substitution  for  the  gov- 
ernment of  Mexico,  *  the  former  have  by  express  stipula-  [  *  16  ] 
tion  or  by  necessary  implication  assumed. 

The  appellee,  then,  having  unquestionably  forfeited  every  pre- 
tension of  right  as  against  Mexico,  deserted  and  assailed  by  him, 
the  United  States,  as  the  successors  to  the  sovereignty  of  Mexico, 
can  sustain  no  obligation  with  respect  to  him  in  connection  with 
this  claim.  I  think,  therefore,  that  the  decision  of  the  court  below 
should  be  reversed,  and  petition  of  the  appellee  dismissed. 


McLban  and  Bass,  Executors  of  H.  B.  W.  Hill,  Appellants,  t;. 
Jambs  L.  Meek,  Administrator  of  Joseph  Meek,  and  others. 

18  H.  16. 

Admihistratiok  in  Different  States. 

1.  Such  administrations  are  independent  of  each  other.  Each  has  jurisdiction  alone, 
coextensive  with  the  State  in  which  it  was  granted,  over  assets  within  it«  limits. 

2.  A  judgment  establishing  a  debt  against  the  estate  in  a  suit  against  one  of  these 
administrators  is  not  evidence  in  a  suit  against  the  other  in  the  other  State;  nor  does 
it  operate  to  prevent  the  bar  of  the  statute  of  limitations  in  the  latter.  Stacy  v. 
Thrasher,  6  How.  44. 

The  case,  which  was  an  appeal  from  the  circuit  court  for  the 
southern  district  of  Mississippi,  is  well  stated  in  the  opinion  of  the 
court. 

Mr.  Benjamin,  for  appellant. 

Mr.  Harris,  for  appellee. 

*Mr.  Justice  Catron  ^delivered  the  opinion  of  the  court.  [  *  17  ] 
Hill  and  McLean  sued  James  L.  Meek,  administrator 
of  *  Joseph  Meek,  by  bill  in  equity,  in  the  circuit  court  of  [  *  18  ] 
the  United  States  for  the  southern  district  of  Mississippi, 
for  upwards  of  |20,000,  alleged  to  be  due  the  complainants  by 
Joseph  Meek  at  the  time  of  his  death. 

He  died  in  February,  1838,  aod  was  tlien  domiciled  in  David- 
son county,  Tennessee.  In  September,  1838,  Jesse  Meek  was 
appointed  administrator  of  Joseph  Meek's  estate  in  said  county. 
In  November,  1840,  the  estate  was  alleged  to  be  insolvent,  and  a 
bill   was  filed  in  the  chancery  court  exercising  jurisdiction   in 
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Davidson  county,  by  Jesse  Meek,  the  then  administrator,  and 
John  Munn  and  his  wife,  who  was  a  daughter  of  Joseph  Meek, 
setting  forth  the  insolvency,  and  praying  for  judicial  administra- 
tion of  the  assets  among  the  creditors  of  the  deceased,  according 
to  the  statute  of  that  State.  To  this  bill  the  creditors  were  the 
proper  defendants,  and  entitled  to  share  the  assets  ratably.  The 
other  children  of  the  deceased  were  also  made  defendants,  and 
acted  by  their  guardian. 

Nathaniel  and  James  Dick  and  Co.  presented  a  claim  for  allow- 
ance of  $21,445,  and  which  was  allowed  by  the  chancery  court  in 
May,  1846,  and  about  $2,000  of  it  was  afterwards  paid  out  of  the 
assets  distributed ;  and  for  the  balance  remaining  unpaid  the  present 
bill  was  filed,  seeking  a  discovery  of  assets  from  the  administrator 
in  Mississippi,  and  payment  therefrom. 

The  evidence  relied  on  to  sustain  the  suit  and  establish  the 
demand  was  a  copy  of  the  record  from  the  chancery  court  of  Ten- 
nessee; and  the  principal  question  is,  whether  this  proceeding 
bound  the  administrator  or  affected  the  assets  in  Mississippi. 

There  is  one  circumstance  worthy  of  explanation.  Jesse  Meek 
administered  in  Mississippi,  SOth  February,  1838,  on  Joseph  Meek's 
estate,  but  his  letters  were  revoked  in  1841,  and  John  Munn  was 
appointed  administrator  de  bonis  non,  and  afterwards  James  L. 
Meek  was  appointed,  and  superseded  Munn ;  and  James  L.  is  here 
sued. 

During  the  contest  in  the  Tennessee  court,  when  Dick  and  Co. 
established  their  demand,  Jesse  Meek  was  the  Tennessee  adminis- 
trator, and  Munn  and  Joseph  L.  Meek  were  successively  adminis- 
trators in  Mississippi. 

These  administratioiis  were  independent  of  each  other ;  the  re- 
spective administrators  represented  Meek,  t!io  deceased  intestate, 
by  an  authority  co-extensive  only  with  the  State  where  the  letters 
of  administration  were  granted,  and  had  jurisdiction  of  the  asvsets 
there,  and  were  accountable  to  creditors  and  distributees  according 
to  the  laws  of  the  State  granting  the  authority.  No  connection 
existed,  or  could  exist,  between  them,  and  therefore  a  recovery 
against  the  one  in  Tennessee  was  no  evidence  against  the  other  in 
Mississippi.     Stacy  t;.  Thrasher,  6  How.  44,  lays  down  this  distinct 

rule. 
[  *  19  ]  *But  if  there  was  evidence  of  the  demand,  as  alleged, 
and  which  we  do  not  doubt  exists,  yet  it  is  only  evidence 
of  an  open  account  existing  at  the  time  of  Joseph  Meek's  death,  in 
1838,  and  therefore  subject  to  be  barred  by  the  act  of  limitations  in 
Mississippi  barring  such  claims,  if  suit  is  not  brought  to  enforce 
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tbem  within  three  years  next  after  the  cause  of  action  accrued. 
The  answers  of  the  administrator  and  heirs  of  Joseph  Meek  rely 
on  the  act  of  limitations  as  a  bar  to  relief,  and  which  bar  would 
necessarily  be  allowed,  if  the  cause  was  remanded,  so  that  further 
evidence  might  be  introduced.  As  it  now  stands,  however,  there  is 
no  evidence  of  the  demand,  and  therefore  we  order  that  the  decree 
of  the  circuit  court  shall  be  affirmed. 


Jacob  Kissell,  Plaintiff  in  Error,  v.  Thb  Board  of  thb  Prbsibent 

AND  DiBECTOBS  OF  THB  St.  LoUIS  PuBLIO  ScHOOLS. 

18  H.  19. 
Ck)HMoir  Field  aho  Out- lots  of  the  Villages  of  Missoubi. 

1.  Under  the  acts  of  Congress  of  June  13,  1812,  May  26,  1824,  and  Janaary  27,  1831. 
concerning  these  lots,  all  the  title  of  the  United  States  passed  to  the  State  of  Mis- 
soori,  or  to  the  inhabitants  of  the  towns,  the  former.to  be  disposed  of  or  regulated 
for  the  ase  of  schools,  as  the  legislature  of  the  State  might  direct. 

2.  The  legislature  of  Mifi^ouri  vested  this  interest  in  the  board  of  commissioners  ol  the 
St.  Louis  public  schools,  so  far  an  the  lots  of  that  town  were  concerned. 

3.  The  certificate  of  the  surveyor,  made  in  1843,  designating  these  out-lots  and  common 
field  lots,  is  record  evidence  of  title,  conclusive  between  the  government  of  the 
United  State.«and  ihecotnroissionere  of  public  schools,  and  is  good  until  some  superior 
title  is  shown. 

4.  An  entry  made  in  1836,  by  virtue  of  a  pre-emption  right,  of  one  of  these  lots,  is 
not  such  superior  title,  because  such  lands  were  appropriated  and  not  subject  to 
entry,  and  were  beyond  the  control  of  the  officers  who  allowed  the  entry. 

6.  Nor  could  the  party  who  made  the  entry  be  heard  to  say  he  did  not  know  that  it 
was  so  appropriated.    This  could  not  make  his  entry  valid. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State  of  Mis- 
souri, and  the  case  is  well  stated  in  the  opinion  of  the  court. 

It  was  argued  by  Mr,  Lawrence  and  Mr.  Johnson ,  for  plaintiff  in 
€rror,  and  by  Mr.  Geyer,  for  defendant  in  error. 

*  Mr.  Justice  Catron  delivered  the  opinion  of  the  court.  [  *  21  ] 

In  this  case,  the  school  commissioners  were  plaintiffs  in 
their  corporate  capacity,  and,  in  order  to  eject  the  defendant  below, 
were  bound  to  produce  a  legal  title  to  the  land  claimed.     Their  title 
depends  on  three  acts  of  congress,  passed  in  1812,  1824, 
*and  1831.     The  act  of  1812  confirmed,  to  private  owners  [  *  22  ] 
at  St.  Louis  and  other  villages  in  Missouri,  town  lots,  out- 
lots,  and  common  field  lots,  in,  adjoining,  and  belonging  to       e 
towns,  and  it  also  confirmed  to  the  towns  their  caminons. 

This  act  made  it  the  duty  of  the  principal  surveyor  to  ^^^^y^ 
or  cause  to  be  surveyed  and  marked,  (where  the   same 
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already  been  done  according  to  law^)  the  out-boundary  lines  of  the 
said  several  towns  and  villages,  so  as  to  include  the  out-lota,  com- 
mon field  lots,  and  commons  thereto  respectively  belonging. 

The  second  section  provides,  ^*  that  all  town  or  village  lots,  out- 
lots,  or  common  field  lots,  included  in  such  surveys,  which  are  not 
rightfully  owned  or  claimed  by  any  private  individuals,  or  held  as 
commons  belonging  to  such  towns  or  villages,  or  that  the  president 
of  the  United  States  may  not  think  proper  to  reserve  for  military 
purposes,  shall  be,  and  the  same  are  thereby,  reserved  for  the  sup- 
port of  schools  in  the  respective  towns  and  villages:  Provided,  the 
whole  quantity  of  land  contained  in  the  lots  reserved  for  the  sup- 
port of  schools  shall  not  exceed  one-twentieth  of  the  whole  lands 
included  in  the  general  survey  of  any  town  or  village.'' 

The  first  section  of  the  act  of  the  26th  of  May,  1824,  requires  the 
owners  of  lots  which  are  confirmed  by  the  act  of  the  13th  of  June, 
1812,  within  eighteen  months  after  the  passage  of  the  act,  **to 
designate  their  said  lots  by  proving,  before  the  recorder  of  land 
titles,  the  fact  of  inha.bitation,  cultivation,  or  possession  of  their 
said  lots,  and  the  boundaries  and  extent  of  each  claim,  so  as  to 
enable  the  surveyor  general  to  distinguish  the  private  from  the 
vacant  lots  appertaining  to  said  towns  and  villages. 

The  second  section  of  this  act  makes  it  the  duty  of  the  surveyor 
general,  immediately  after  the  expiration  of  the  time  allowed  for 
private  owners  to  prove  the  inhabitation,  cultivation,  and  possession 
of  their  lots,  *^to  proceed,  under  the  instruction  of  the  commis- 
sioner of  the  general  land  office,  to  survey,  designate,  and  set  apart 
to  the  said  towns  and  villages,  respectively,  so  many  of  the  said 
vacant  town  or  village  lots,  out-lots,  and  common  field  lots,  for  the 
support  of  schools  in  said  towns  and  villages,  respectively,  as  the 
president  shall  not,  before  that  time;  have  reserved  for  military 
purposes,  and  not  exceeding  one-twentieth  part  of  the  whole  lands 
included  in  the  general  survey  of  such  town  or  village,  according 
to  the  provision  of  the  second  section  of  the  act  of  the  13th  of  June, 
181 2 ;  and  also  to  survey  and  designate,  as  soon  after  the  passage 
of  this  act  as  may  be,  the  commons  belonging  to  the  said  towns  and 
villages,  according  to  their  respective  claims  and  confirmations 
under  said  act  of  congress,  where  the  same  has  not  already  been 

done." 
[  ♦  23  ]  *  By  the  third  section  of  the  act,  the  recorder  of  land 
titles  is  required  to  issue  a  certificate  of  confirmation  for 
each  (private)  claim  confirmed,  ''and,  as  soon  as  the  said  term 
(eighteen  months)  shall  have  expired,  furnish  the  surveyor  general 
with  the  list  of  lots  proved  to  have  been  inhabited,  cultivated,  or 
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possessed,  to  serve  as  his  guide  in  distinguishing  them  from  the 
vacant  lots  to  be  set  apart  as  above  described,  (for  the  use  of  schools.) 
and  shall  transmit  a  copy  of  such  list  to  the  commissioner  of  the 
general  land  oflSce." 

On  the  27th  of  January,  1831,  an  act  of  congress  was  passed,  for 
the  purpose  of  transferring  the  title  of  the  United  States  (if  any) 
remaining  in  the  property  belonging  to  the  several  towns  and  vil- 
lages embraced  by  the  act  of  the  13th  of  June,  1812. 

The  first  section  relinquishes  to  the  inhabitants  of  the  several 
towns  and  villages  all  the  right,  title,  and  interest  of  the  United 
States  in  and  to  the  town  and  village  lots,  out-lots,  and  common  field 
lots  confirmed  to  them  by  the  first  section  of  the  act  of  the  13th  of 
June,  1812.  The  second  section  relinquishes  all  right,  title,  and 
interest  of  the  United  States  in  and  to  the  town  and  village  lots, 
out-lots,  and  common  field  lots  reserved  for  the  support  of  schools, 
by  the  act  of  1812,  in  the  respective  towns  and  villages,  and  pro- 
vides that  'Hhe  same  shall  be  sold  or  disposed  of,  or  regulated,  for 
the  said  purpose,  in  such  manner  as  may  be  directed  by  the  legis- 
lature oi  the  State  of  Missouri." 

The  defendants  in  error  were  incorporated  by  a  public  act  of  the 
legislature  of  Missouri,  approved  the  13th  of  February,  1833, 
entitled  **  An  act  to  establish  a  corporation  in  the  cityof  St»  Louis, 
for  the  purpose  of  public  education."  By  the  ninth  section  of  this 
act,  the  title,  possession,  charge,  and  control  of  all  lands  and  lots 
in  or  near  St.  Louis,  granted  to  the  inhabitants  for  school  purposes 
by  any  act  of  congress,  is  vested  in  the  board  of  school  commis- 
sioners, with  power  to  dispose  of  and  apply  the  same  to  the  pur- 
pose of  education. 

At  the  trial,  the  (then)  plaintiff  gave  in  evidence  the  following 
documents,*  among  others : 

1.  A  plat  called  and  known  as  map  X,  being  certified  by  the 
surveyor  general  to  be  *'a  plat  and  description  of  the  survey  of  the 
out-boundary  lines  of  the  town  (now  city)  of  St.  Louis,  in  the  Ter- 
ritory (now  State)  of  Missouri,  as  it  stood  incorporated  on  the  13th 
of  June,  1812,  including  the  out-lots,  common  field  lots,  and  comr 
mons  thereto  belonging,  made  in  pursuance  of  the  first  section  of 
the  act  of  congress  approved  the  13th  of  June,  1812,  entitled  *  An 
act  making  further  provision  for  settling  the  claims  to  land  in  the 
Territory  of  Missouri,'  which  was  approved  and  certified  by  the 
surveyor  general,  December  8,  1840." 

*  2.  A  certificate  of  the  surveyor  general,  in  pursuance  [  *  24  ] 
of  instructions  of  the  commissioner  of  the  general  land 
office,  as  follows : 
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\^ Assignment  and  Survey ,  No,  367." 
*' Office  of  the  surveyor  of  public  lands  in  the  States  of  Illinois  and 

Missouri,  St.  Louis,  June  15, 1843." 

"  Under  the  instructions  of  the  commissioner  of  the  general  land 
office,  the  piece  of  land,  the  survey  of  which  is  herein  platted  and 
described,  has  been  legally  surveyed,  and  under  the  instructions 
aforesaid  it  is  hereby  designated  and  set  apart  to  the  town  (now 
city)  of  St.  Louis,  for  the  support  of  schools  therein,  in  conformity 
with  the  second  section  of  the  act  of  congress,  approved  the  26th  of 
May,  1824,  entitled  an  act  supplementary  to  an  act  passed  on  the 
13th  day  of  June,  one  thousand  eight  hundred  and  twelve,  entitled 
^An  act. making  further  provisions  for  settling  the  claims  to  land 
in  the  Territory  of  Missouri;'  the  said  piece  of  land  hereby  desig- 
nated and  set  apart  as  aforesaid  is  situated  within  the  bounds  of  the 
survey  directed  to  be  made  by  the  first  section  of  the  act  of  the  13th 
of  June,  1812,  aforesaid,  so  as  to  include  the  town  lots,  out-lots, 
common  field  lots  and  commons  of  the  town  of  St.  Louis;  and  is 
also  within  the  limits  of  the  said  town  of  St.  Louis,  as  it  stood  in- 
corporated on  the  13th  day  of  June,  1812;  and  does  not,  together 
with  all  other  land  designated  and  set  apart  to  the  town  of  St.  Louis 
for  the  support  of  schools,  under  the  aforesaid  second  section  of  the 
act  of  congress  of  the  26th  of  May,  1824,  amount  to  one  twentieth 
of  the  whole  lands  included  in  the  general  survey  directed  to  be 
made  of  said  town  of  St.  Louis,  by  the  aforesaid  first  section  of  the 
act  of  congress  of  the  13th  day  of  June,  181 2 ;  the  said  piece  of  land 
was  not,  so  far  as  the  records  of  the  office  show,  rightfully  owned 
or  claimed  by  any  private  individual  on  the  said  13th  day  of  June, 
1812;  nor  was  it  held  as  common  belonging  to  the  said  town  of 
Saint  Louis;  neither  has  it  been  reserved  by  the  president  of  the 
United  States  for  military  purposes." 

Similar  certificates  are  found  in  the  record  for  other  parcels  of 
lands  assigned  to  the  use  of  schools,  but  not  involved  in  controversy. 

When  Louisiana  was  acquired,  the  lands  included  in  the  out- 
boundary  survey,  comprising  St.  Louis,  its  fields  and  commons, 
were  held  by  imperfect  rights,  the  legal  title  being  vested  in  the 
United  States,  as  they  had  previously  been  in  the  government  of 
Spain.  As  this  government  could  not  be  sued  in  its  own  courts, 
nor  coerced  to  perfect  equitable  claims  and  rights,  claim- 
[  *  25  ]  *  ants  had  to  rely  on  its  justice;  and  as  congress  had  the 
full  and  sole  power  by  the  constitution  to  dispose  of  the 
public  lands,  and  to  make  needful  rules  and  regulations  for  that 
])urpose,  it  followed  that  those  who  sought  titles  must  obtain  them 
on  the  terms  that  congress  might  prescribe ;  and  more  especially 
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were  the  donations  made  by  the  act  of  1812,  to  promote  education, 
regulated  by  this  rule. 

By  the  act  of  1812,  the  towns  acquired  the  promise  of,  and  an 
imperfect  title  to,  certain  vacant  lands  that  might  be  found  to  exist 
within  an  out-boundary  survey,  but  the  government  reserved  to 
itself  the  power  to  make  this  survey,  and  the  board  of  school  direct- 
ors was  therefore  compelled  to  remain  passive  until  it  was  completed, 
and  the  private  claims  within  it  ascertained,  and  until  the  United 
States  designated  the  school  lands  comprehended  within  it. 

This  survey  was  completed  in  1840  by  the  surveyor  general,  and 
in  1843  he  fulfilled  the  duty  of  designating  the  school  lands,  where-s 
by  they  became  vested  in  the  authorities  of  Missouri.  These  pro- 
ceedings exhausted  the  powers  of  the  surveyor  general  under  the 
acts  we  have  quoted ;  and  whatever  controversies  may  now  arise,  in 
reference  to  these  lands,  must  be  subject  to  judicial  cognizance.  See 
Elliott  v.  Piersol,  1  Pet.  341.- 

Our  opinion  is,  that  the  school  lands  were  in  the  condition  of 
Spanish  claims  after  confirmation  by  the  United  States,  without 
having  established  and  conclusive  boundaries  made  by  public  au- 
thority, and  which  claims  depended  for  their  specific  identity  on 
surveys  to  be  executed  by  the  government.  The  case  of  West  v: 
Cochran,  IT  How.  413,  lays  down  the  dividing  line  between  the 
executive  and  judicial  powers  in  such  cases,  to  wit :  That  until  a 
designation,  accompanied  by  a  survey  or  description,  was  made  by 
the  surveyor  general,  the  title  attached  to  no  land,  nor  had  a  court 
of  justice  jurisdiction  to  ascertain  its  boundaries. 

We  are  furthermore  of  opinion  that  the  certificate  of  the  surveyor 
general,  above  set  forth,  and  which  was  accepted  by  the  grantees, 
is  record  evidence  of  title,  by  the  recitals  in  which  the  government 
and  the  board  of  school  directors  are  mutually  bound  and  concluded. 
And  this  instrument,  declaring  that  the  land  prescribed  was  reserved 
for  the  support  of  schools,  and  the  courts  of  justice  having  no  power' 
to  revise  the  acts  of  the  surveyor  general  under  these  statutes,  as 
respects  the  school  lands,  it  is  not  open  to  them  to  inquire  whether 
the  lands  set  apart  were  or  were  not  lots  of  the  description  referred 
to  in  the  statutes.  The  parties  interested  have  agreed  that  this 
land  was  a  school  lot,  and  here  the  matter  must  rest,  unless  some 
third  person  can  show  a  better  title.  And  the  plaintiff 
in  error  insists  *  that  he  has  shown  a  better  one  by  the  [  *  26  ] 
production  of  Duncan's  entry  covering  the  land.  It  was 
allowed  by  the  register  and  receiver  at  St.  Louis,  May  2,  1836,  for 
the  fractional  section  No.  26,  by  virtue  of  a  pre-emption  claim  set 
up  by  Duncan. 
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Of  this  land,  the  designated  school  lot  claimed  hy  the  plaintiff 
below  includes  five  acres  and  i'^^ths  of  an  acre. 

The  entry  was  contested,  and  was  brought  to  the  consideration 
of  the  commissioner  of  the  general  land  oflSce,  and  upon  August  1, 
1845,  he  instructed  the  register  and  receiver  that  only  8  ^^^j^  acres 
was  vacant  at  that  spot;  the  residue  of  the  35  jYir^^^^^  surveyed  as 
fractional  section  26,  had  been  located  on  private  claims ;  nor  was 
there  evidence  that  any  part  of  the  8,%^  acres  had  been  inhabited 
as  required  by  the  pre-emption  laws.  This  inquiry,  he  remarks, 
was  however  unnecessary,  because  the  S^^^  acres  had  been  reserved 
for  the  support  of  schools  in  the  town  of  St.  Louis  by  the  act  of  1 81 2, 
and  a  selection  of  said  land,  for  that  purpose,  having  been  made 
nnder  the  act,  "it  cannot,  therefore,  be  subject  to  the  operation  of 
the  subsequent  pre-emption  laws  of  1814  and  1816." 

He  further  declared :  *  *  In  addition  to  the  above  objection ,  the  said 
land  is  within  the  corporate  limits  of  the  city  of  St.  Louis,  as  estab- 
lished in  1809,  and,  if  not  so  reserved,  would  not  have  been  subject 
to  pre-emption  subsequent  to  that  time — the  principle  having  been 
early  settled  in  a  pre-emption  case  for  land  within  tho  litifits  of  the 
town  of  Mobile,  that  the  right  of  pre-emption,  designated  for  the 
benefit  of  agriculturists,  could  not  be  regarded  as  applicable  to  resi- 
dents within  the  bounds  of  an  incorporated  city  or  town."  For  the 
foregoing  reasons,  the  entry  of  fractional  section  26,  for  35  4^^^  acres, 
was  canceled,  and  the  register  and  receiver  were  ordered  to  refund 
the  purchase  money. 

On  these  facts,  the  circuit  court  gave  to  the  jury  the  following 
charge: 

"The  court  is  asked  to  instruct  you,  that  the  claims  of  the  respect- 
ive parties  to  the  land  in  controversy  must  depend  mainly  upon  the 
question,  whether  the  land  was  reserved  for  the  use  of  schools  by 
the  act  of  the  13th  of  June,  1812.  In  this  view  the  court  concurs; 
but  without  advising  you  more  at  large  upon  that  subject,  as  re- 
quested, gives  the  case  the  direction  indicated  by  two  of  the  propo- 
sitions submitted,  one  on  either  side,  designed  to  effect  a  comparison 
between  the  titles  of  the  parties.     These  are  as  follows: 

"On  the  part  of  the  defendant,  'that  the  pre-emption  to  Robert 

Duncan  conferred  a  valid  claim  under  the  pre-emption  laws,  and 

that  he,  having  settled  upon  the  land  before  any  survey  thereof  was 

actually  made,  is  entitled  to  hold  it,  and  that  the  persons 

[  *  27  ]  *  deriving  title  from  said  Duncan  have  a  title  superior  to 

the  plaintiffs.' 

"  On  the  other  hand,  it  is  insisted  '  that  the  title  of  the  plaintiffs, 
under  the  act  of  the  surveyor  general,  designating  and  setting  apart 
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the  ground  in  controversy  to  the  plaintiffs,  is  superior  to  thie  title 
of  the  defendant,  under  an  entry  with  the  register  and  receiver  of 
the  land  office;'  and  of  this  opinion  is  the  court.  The  jury  is 
therefore  instructed,  that,  upon  the  titles  exhibited  in  testimony 
by  the  parties,  the  plaintiff  is  entitled  to  recover. 

''The  court  adds,  that  the  defendant  has  the  right  to  impeach 
the  title  of  the  plaintiff,  the  same  and  to  the  same  extent  as  if  the 
entry  of  Duncan,  under  which  he  claims,  had  not  been  vacated  by 
the  commissioner  of  the  general  land  office.  And  the  court  further 
instructs  the  jury,  that  no  evidence  has  been  adduced  on  the  part 
of  the  defendant  competent  to  invalidate  or  overthrow  the  plain- 
tiff's title,  and  therefore  the  jury  should  find  for  the  plaintiff." 

The  conflicting  titles  both  depend  on  acts  of  congress,  and  are  sub- 
mitted to  this  court  on  the  whole  record ;  and  which  we  are  called  on 
to  compare,  as  was  done  in  the  cases  of  Matthews  v.  Zane,  4  Cranch, 
382 ;  Ross  v,  Barland,  1  Pet.  664 ;  and  Jackson  v.  Wilcox,  13  Pet. 
509.  This  follows  from  the  instruction  given,  which  maintains 
that  the  title  of  the  board  of  public  schools,  under  the  certificate  of 
the  surveyor  general,  setting  apart  the  land  in  dispute  to  the  plain- 
tiffs below,  was  superior  to  th^  defendants'  title  under  Duncan's 
entry  with  the. register  and  receiver;  and  that,  therefore,  the  jury 
was  directed  to  find  for  the  plaintiff.  This  general  instruction 
raises  tlie  question,  whether  the  land  was  subject  to  sale,  to  one 
claiming  a  preference  of  entry  under  the  pre-emption  laws. 

To  which  it  may  be  answered,  that  when  the  act  of  1812  dedi- 
cated certain  lands  for  the  purposes  of  education  to  the  use  of  the 
village  of  St.  Louis,  and  the  act  of  1831  vested  the  title  to  these 
lands  in  the  city,  such  lands  were  appropriated,  and  not  subject  to 
sale;  they  were  beyond  the  reach  of  the  officers  of  the  government, 
nor  could  their  action  lawfully  extend  to  them,  with  the  exception 
that  they  could  be  ascertained  and  designated  within  the  power  re- 
served. Nor  could  Duncan  be  heard  to  say  that  he  did  not  know 
that  this  parcel  of  land  was  reserved.  The  same  excuse  might  be 
made,  and  with  a  much  greater  claim  to  justice  and  propriety^  by 
one  who  obtained  an  entry  on  land  reserved  from  sale  for  military 
purposes,  or  for  some  other  public  use,  by  the  president ;  the  fact 
of  which  reservation  was  hardly  known  beyond  the  general  and 
local  land  offices ;  yet  such  entries  have  constantly  been 
set  aside  as  absolutely  void,  or  as  ♦  voidable,  by  the  de-  [  *  28  ] 
partment  of  public  lands.  The  case  of  Wilcox  v,  Jackson, 
13  Pet.,  was  an  instance  of  the  first  kind,  where  the  entry  was 
pronotinced  as  absolutely  void,  it  being  in  the  notorious  limits  of  a 
reservation  for  military  purposes ;  and  so  here  the  entry  of  Duncan 
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was  within  the  notorious  limits  of  the  city  of  St.  Louis,  according 
to  the  record  of  incorporation  made  by  tlie  court  of  common  pleas 
for  St.  Louis  county,  in  1809,  and  which  city  limits  are  recognized 
by  the  department  of  public  lands  and  by  the  out-boundary  survey, 
as  the  existing  limits  when  the  act  of  1812  was  passed.  This 
appears  from  the  documents  offered  in  evidence,  on  which  the 
instruction  to  the  jury  was  founded.  We,  therefore,  concur  with 
the  views  expressed  by  the  State  courts  and  those  of  the  commis- 
sioner of  the  general  land  office,  that  Duncan's  entry  was  invalid. 

As  this  concurrence  with  the  State  courts  is  conclusive  of  the 
controversy,  we  do  not  deem  it  necessary  to  examine  further  into 
the  titles  and  instructions  given  to  the  jury. 

It  is  proper  to  remark,  that  we  are  here  dealing  with  the  survey, 
(marked  X,)  and  ascertaining  its  effect  as  regards  the  lands  granted 
and  allotted  for  school  purposes,  and  are  not  to  be  understood  as 
having  expressed  any  opinion  on  the  effect  of  this  out-boundary 
survey  on  titles  situated  beyond  it,  and  claimed  to  have  been  con- 
firmed by  the  act  of  1812,  or  which  were  subject  to  be  identified  by 
the  recorder  of  land  titles,  under  the  act  of  1824. 

For  the  reasons  above  stated,  it  is  ordered  that  the  judgment  of 
the  supreme  court  of  Missouri  be  affirmed. 


Isaac  Hartshorn,  Plaintiff  in  Error,  v.  Horace  H.  Day. 

18  H.  28. 

Filing  the  Record  in  Time. 

Where  defendant  in  error  files  a  copy  of  the  record  within  the  time  allowed  hy  the 
mle  of  the  cou/t,  and  plaintiff  afterwards,  hat  also  within  the  time  prescribed  by  the 
rnle,  files  a  copy,  the  case  as  docketed  by  plaintiff  shall  stand  for  hearing,  and  that 
of  the  defendant  be  dismissed. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Rhode  Island. 

The  defendant  in  error,  under  his  construction  of  rule  63  of  the 
supreme  court,  the  substance  of  which  is  correctly  stated  in  the 
opinion,  filed  a  transcript  of  the  record,  and  docketed  the  case  on 
the  24th  November,  1855.  Tbe  plaintiff  in  error  did  the  same  on 
the  1st  day  of  December,  both  being  before  the  commencement  of 
the  term  next  after  the  judgment  was  rendered  in  the  circuit  court. 

Mr.  GiUetty  for  the  defendant,  now  moved  for  leave  to  withdraw 
the  transcript  filed  by  him,  that  he  might  have  it  printed  at  his 
own  expense,  without  losing  its  place  on  the  docket. 
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*  Upon  which  motion,  Mr.  Justice  McLean  delivered  the  [  *  29  ] 
opinion  of  the  court. 

In  the  above  case,  a  motion  was  made  by  the  defendant  that  he 
be  permitted  to  withdraw  the  record  filed  and  docketed  by  him, 
and  have  it  printed  at  his  own  expense,  without  losing  its  place  on 
the  docket. 

Rule  63,  published  in  16  How.  requires  that,  when  an  appeal  on 
writ  of  error  shall  be  taken  to  this  court  thirty  days  before  the 
commencement  of  the  ensuing  term,  the  record  shall  be  filed  within 
the  first  six  days  of  the  term ;  and  if  the  plaintiff  in  error  or  ap- 
pellant shall  fail  to  comply  with  this  rule,  the  defendant  in  error 
or  appellee  may  have  the  cause  docketed  and  dismissed,  upon  pro- 
ducing a  certificate  of  the  clerk  of  the  court  wherein  the  judgment 
or  decree  was  rendered,  stating  the  cause,  and  certifying  that  such 
writ  of  error  or  appeal  has  been  duly  sued  out  and  allowed. 

But  the  rule  states,  the  defendant  in  error  or  appellee  may,  at 
his  option,  docket  the  case  and  file  a  copy  of  the  record  with  the 
clerk  of  the  court ;  and  if  the  case  is  docketed  and  a  copy  of  the 
record  filed  with  the  clerk  of  this  court,  by  either  party,  within  the 
periods  of  time  above  limited  and  prescribed  by  this  rule,  the  case 
shall  stand  for  argument  at  the  term. 

The  above  case  was  docketed  in  this  court,  by  the  defendant  in 
error,  before  the  expiration  of  the  time  allowed  the  plaintiff  to  file 
the  record. 

The  plaintiff  in  error  filed  the  record  and  had  the  cause  docketed, 
before  the  expiration  of  the  six  days  after  the  commencement  of 
the  term ;  he  was  therefore  within  the  rule,  and  was  guilty  of  no 
laches.  Had  he  failed  to  do  this,  the  defendant,  on  the  certificate 
of  the  clerk,  might  have  docketed  and  dismissed  the  cause,  or  he 
might  have  procured  the  record  and  docketed  the  case,  which^  under 
the  rule,  would  stand  for  argument  at  the  present  term.  But  the 
case  cannot  be  dismissed  or  docketed  by  the  defendant,  unless  the 
plaintiff  in  error  or  appellant  shall  be  in  default. 

The  above  cause  is,  therefore,  dismissed. 

Order. 

Mr.  GUletty  of  counsel  for  the  defendant  in  error,  having  moved 
the  court,  on  a  prior  day  of  the  present  term,  for  leave  to  withdraw 
this  record  in  order  to  have  the  same  printed  forthwith,  and  it  ap- 
pearing to  the  court  that  this  record  was  filed  and  docketed 
at  the  instance  of  the  defendant  in  error,  on  the  24th  *  day  [  *  30  ] 
of  November  last,  and  it  also  appearing  that  the  plaintiff 
in  error  had  filed  the  record  and  docketed  the  case,  on  the  1st  of 
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December  last,  within  the  period  allowed  him  by  the  63d  rule  of 
court,  it  is  considered  by  the  court  that  this  cause  was  filed  and 
docketed  prematurely  by  the  defendant  in  error,  and  should  be  dis- 
missed— whereupon  it  is  now  here  ordered  by  this  court  that  this 
cause  be  striken  from  the  docket  and  that  the  record  thereof  be 
delivered  to  the  defendant  in  error. 


United  States,  Appellants,  v.  John  C.  Fremont. 

18  H.  30. 
PsAonoE  ov  Afpbal. 

1.  Where  an  appellant  or  plaintiff  in  error  fails  to  file  with  the  clerk  a  transcript  of  the 
record  within  ihe  first  six  days  of  the  term  next  after  taking  his  appeal,  the  appellee 
is  entitled  to  have  the  appeal  docketed  and  dismissed  under  the  rules  of  this  court,  on 
producing  the  certificate  of  the  inferior  court  that  such  appeal  had  been  taken. 

2.  No  appeal  lies  from  an  order  of  the  court  below,  which  is  nothing  more  than  record- 
ing the  mandate  of  this  court  in  the  same  case,  once  heard  here  on  appeal  or  writ  ol 
error,  and  such  an  appeal  will  be  dismissed  and  a  procedendo  awarded. 

On  ai)peal  from  the  district  court  for  the  northern  district  of 
California. 

The  case  had  been  decided  hj  this  court  on  its  merits,  as  re- 
ported in  17  How.  553,  and  the  mandate  sent  to  the  district  court 
and  entered  on  its  record  as  the  decree  of  that  court.  From  this 
decree  the  United  States  took  an  appeal,  but  failed  to  file  the  tran- 
script within  the  first  six  days  of  the  present  term,  as  required  by 
rule  63  of  the  court.    See  Hartshorn  v.  Day,  the  next  preceding  case. 

The  appellee,  Fremont,  now  moves  to  dismiss  the  case  on  two 
grounds,  namely: 

1.  That  no  appeal  lies  from  an  order  of  the  court  below,  which  is 
only  an  entry  of  the  mandate  of  this  court. 

2.  That  appellants  have  failed  to  file  the  record  and  docket  the 
case  within  the  first  six  days  of  the  term,  as  required  by  rule.* 

And  he  further  asks  for  a  procedendo  to  issue  forthwith  on.  the 
dismissal  to  the  district  court. 
[  *  36  ]      *  Mr.  Justice  McLban  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  northern  district  of  Cali- 
fornia. 

A  final  decree  was  entered  in  this  case  at  the  last  term,  and  a 
mandate  was  issued  to  the  district  court,  directing  such  further 
proceedings  in  conformity  to  the  opinion  and  decree  of  this  court, 
as  according  to  right  and  justice,  and  the  laws  of  the  United  States, 
ought  to  be  had. 
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This  court  reversed  the  decision  of  the  district  court,  and  ordered, 
adjudged,  and  decreed,  that  the  claim  of  the  said  John  C.  Fremont, 
to  the  land  as  described,  and  set  forth  in  the  record,  is  a  good  and 
valid  claim ;  and  that  the  said  claim  be,  and  the  same  is  hereby 
confirmed  to  the  extent  of  ten  square  leagues,  the  quantity  speci- 
fied in  the  original  grant,  set  forth  in  the  record  and  within  the 
limits  therein  mentioned,  the  said  land  to  be  surveyed  in  the  form 
and  divisions  prescribed  by  law  for  surveys  in  California,  and  in 
one  entire  tract. 

The  mandate  was  filed  in  the  district  court,  and  the  counsel  of 
Fremont  moved  the  court  for  an  order,  in  pursuance  of  said  man- 
date, in  the  form  of  the  decree  in  that  behalf  elsewhere  in  the 
record  of  the  case  appearing,  excepting  the  following  words,  "the 
said  land  to  be  surveyed  in  the  form  and  divisions  prescribed  by 
law,  for  surveys  in  California,  and  in  one  entire  tract/'  which 
motion  was  opposed  by  the  district  attorney  of  the- United  States. 
The  district  court  entered  the  decree  upon  its  record,  refusing  to 
omit  the  words,  moved  by  the  appellee,  and  to  this  refusal  his 
counsel  excepted. 

No  further  proceedings  were  had,  as  appears  from  the  record; 
and  at  a  subsequent  day  of  the  district  court,  the  attorney  of  the 
United  States  applied  for  an  appeal  in  open  court,  in  behalf  of  the 
United  States,  from  the  final  decision  of  that  court,  at  the  above 
term,  which  was  granted. 

The  appeal  was  allowed  the  23d  of  July,  1855,  more  than  three 
months  before  the  commencement  of  the  present  term  of  this  court; 
and  no  record  of  the  ease  having  been  filed  within  six  days  after 
the  commencement  of  the  term,  as  the  rule  requires,  a  record  of  the 
case  being  filed  by  the  appellee,  a  motion  is  made  to  dismiss  the 
appeal  on  the  ground  that  there  was  no  action  of  the  district  court 
on  which  an  appeal  could  be  taken.  And  also,  on  the  ground  that 
the  appellants  have  failed  to  file  the  record  within' the  rule. 

It  was  the  duty  of  the  appellants  to  file  the  record  and  docket 
the  cause^  within  the  first  six  days  of  the  present  term ;  the  decree 
appealed  from  having  been  entered  sixty  days  before  the  com- 
mencement of  the  present  term.  With  the  exception  of  California, 
Oregon,  Washington,  New  Mexico,  and  Utah,  appeals  or  writs 
of  error  allowed  are  required  to  be  docketed  within  the 
♦first  six  days  of  the  term,  if  entered  or  allowed,  thirty  [  *  37  } 
days  before  its  commencement. 

The  appellants  having  failed  to  file  the  record,  it  was  filed  by 
the  appellee,  which  entitles  him,  under  the  role,  to  have  the  cause 
dismissed. 
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But  the  counsel  for  the  appellee  insist  that  the  appeal  should  be 
dismissed,  on  the  ground  that  it  was  taken  with  the  intent  to  bring 
before  this  court  a  review  of  its  decree  entered  at  the  last  tefm.  As 
there  was  no  action  by  the  district  court,  except  the  entry  of  the 
mandate  upon  its  records,  the  appeal  brings  before  us  only  that 
which  was  transmitted  t^o  the  district  court  by  the  mandate.  This 
is  an  irregular  procedure;  and  it  must  have  been  entered  without  a 
particular  examination  by  the  court. 

The  appeal  is  dismissed,  and  the  clerk  is  directed,  forthwith,  to 
certify  this  decision  to  the  district  court. 

Mr.  Justice  Catron.  I  agree  that,  by  the  19th,  30th,  43d,  and 
63d  rules  governing  the  practice  of  this  court,  the  record  presented 
was  not  filed  in  time,  and  that  therefore  the  appeal  must  be  dis- 
missed for  want  of  prosecution.  But  I  do  not  concur  that,  on  the 
present  motion  to  dismiss,  we  ought  to  decide  the  question,  whether 
the  district  court  could  or  could  not  allow  the  appeal  on  the  decree 
made  there,  on  the  ground  that  the  decree  did  not  conform  to  the 
mandate  of  this  court. 

.  The  motion  to  dismiss  for  want  of  prosecution,  and  the  motion 
to  dismiss  for  want  of  jurisdiction,  to  entertain  the  appeal,  are 
different  and  distinct  in  their  character;  the  one  only  dismisses 
the  appeal  and  allows  a  second ;  and  the  other  bars  it. 

The  practice  has  been,  when  the  record  was  not  filed  in  time, 
for  the  defendant  in  error,  or  appellee,  to  produce  a  certificate  from 
the  clerk,  or  a  copy  of  the  record  duly  certified,  showing  that  the 
writ  of  error  or  appeal  had  been  taken,  and  that  it  operated  as  a 
supersedeaSf  when  the  cause  was  docketed  and  dismissed.  But 
when  a  motion  was  made  to  dismiss  the  cause  for  want  of  juris- 
diction in  this  court  to  entertain  the  writ  of  error  or  appeal;  or  in 
other  words,  want  of  authority  in  the  court  below  to  allow  it, 
(which  is  the  question  here,)  then  the  record  was  ordered  to  be 
printed,  briefs  filed,  and  the  question  discussed  in  the  usual  way. 
Nor  has  it  ever  occurred  in  my  experience  in  this  court,  to  set 
down  a  cause  to  be  heard  at  the  same  time,  on  both  motions.  The 
consequence  must  be  in  such  a  proceeding,  that  if  the  plaintiff  in 
error  is  turned  out  of  court  for  his  neglect,  in  not  filing  the  record 
in  time,  he  has  no  power  to  move  for  a  certiorari  to 
[  *  38  ]  amend  the  record,  filed  by  the  other  *side,  and  then  this 
court  bars  a  second  appeal  by  further  adjudging  that  no 
jurisdiction  existed  in  the  inferior  court  to  allow  it.  And  such  is 
the  judgment  in  this  case. 

Some  of  the  most  stringent  controversies  that  have  come  before 
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U8  have  arisen  on  motions  to  dismiss  for  want  of  jurisdiction,  and 
especially  in  causes  brought  here  from  state  courts  under  the  25th 
section  of  the  judiciary  act.  ' 

The  ideft  in  such  cases,  that'  a  State  court  decision  should  in 
effect,  be  affirmed,  and  the  plaintiff  in  error  barred,  by  dismissing 
case  for  want  of  jurisdiction,  on  the  presentment  of  a  manuscript 
record,  without  furnishing  the  court  with  even  a  brief  (as  was  done 
here)  is  not  only  contrary  to  our  established  practice,  but  is  calcu- 
lated to  do  great  mischief  to  suitors. 

In  the  instance  before  us,  I  never  saw  the  papers  until  after  I 
heard  the  opinion  of  the  majority  of  the  court  read.  I  deemed  it 
unimportant,  on  the  first  question,  to  read  the  record,  as  it  had 
not  been  filed  in  time,  nor  was  a  valid  excuse  offered  for  the  delay. 
On  the  second  question,  I  had  then  formed  no  opinion.  In  his 
remarks,  the  attorney  general  referred  us  to  a  letter  of  the  district 
attorney  of  the  United  States  for  the  northern  district  of  California, 
which  was  officially  written  to  the  secretary  of  the  interior,  and 
presented  to  us,  as  part  of  the  attorney  general's  argument,  setting 
forth  the  reasons  why  the  appeal  was  prosecuted.  These  reasons, 
in  substance,  are,  that  this  court,  in  its  opinion  delivered  by  the 
chief  justice  at  the  last  term,  (17  How.  565,)  remanded  the  cause, 
and  directed  the  court  below  to  enter  a  decree  conformably  to  that 
opinion;  which  opinion  (ibid.  558)  declared:  "That  if  any  other 
person  within  the  limits  where  the  quantity  granted  to  Alvarado 
should  be  located,  had  afterwards  obtained  a  grant  by  specific 
boundaries  before  Alvarado  had  made  his  survey,  the  title  of  the 
latter  grantee  could  not  be  impaired  by  any  subsequent  survey  for 
Alvarado ;  and  that  as  between  individual  claimants  from  the  gov- 
ernment, the  title  of  the  party  who  had  obtained  a  grant  for  the 
specific  land  would  be  the  superior  and  better  one." 

And  it  is  insisted,  in  this  argument,  that  the  district  court 
should  have  inserted  in  its  decree  the  foregoing  conclusions,  and 
have  protected  individual  titles  and  rights,  in  the  region  of  country 
where  Colonel  Fremont's  claim  might  be  located,  ordering  that 
such  lands  should  be  excluded  from  the  survey  as  Fremont's  land, 
although  they  were  embraced  within  its  out-boundaries.  And^ 
secondly,  that,  in  the  opinion  of  this  court,  the  district  court  was 
directed  to  cause  the  grant  to  Alvarado  to  be  surveyed,  "in  the 
form  and  divisions  prescribed  bylaw  for  surveys  in  California." 
But  that  it  had  made  no  decree  as  to  the  form  of  the  sur- 
vey, and  disregarded  the  instruction,  leaving  *it  to  the  [  *  39  ] 
surveyor  to  ascertain  the  law,  and  to  locate  the  land, 
according  to  the  law  of  California,  whether  it  was  Mexican  or 


30  SUPBBMB  COUBT  OP  THE  UNITED  STATES. 

'  -  1 

United  States  v,  Fremont. 

United  States  law ;  whereas,  it  is  insisted  that  the  true  oonstruo- 
tion  of  the  grant  to  AWarado,  (as  to  the  manner  in  which  it  shall 
be  surveyed,)  was  a  judicial  question ;  and  that,  as  the  concession 
was  for  the  purposes  of  cultivation  and  pasturage,  a  survey  should 
he  made  of  lands  suited  to  these  purposes,  and  that  the  district 
court  ought  so  to  have  adjudged  and  decreed,  and  to  have  excluded 
a  survey  of  barren  mountains,  including  improved  gold  mines,  con- 
trary to  the  plain  intention  of  the  parties  to  the  grant  as  originally 
made. 

The  questions  presented  were  supposed  to  be  of  grave  importance 
and  much  difficulty,  and,  therefore,  no  imputation  of  unfair  and 
oppressive  conduct  should  be  cast  on  the  officer  of  the  government 
who  prayed  this  appeal,  under  the  express  sanction  of  the  district 
court. 

It  is  manifest  that  Fremont,  the  appellee,  believed  he  might  ap- 
peal, if  he  saw  proper  to  do  so.  He  took  a  bill  of  exceptions,  and 
had  it  signed  by  the  court,  to  its  ruling,  that  his  claim  should  be 
surveyed  in  one  tract.  As  no  bill  of  exceptions  lies,  in  cases  of  this 
description,  an  appeal  could  have  been  prosecuted,  on  the  affirma- 
tive fact,  that  too  much  had  been  inserted  in  the  decree,  contrary 
to  the  mandate  of  this  court;  so,  on  the  other  hand,  if  not  enough 
was  put  into  the  decree  to  execute  the  mandate,  an  appeal  would 
equally  lie.  As  a  general  rule,  this  is  undoubted.  It  is  plainly 
apparent  that  both  parties,  and  the  court,  believed  that  an  appeal 
would  lie. 

I  hold  it  to  be  true,  however,  that  the  appeal  should  not  have 
been  allowed.  By  the  treaty  of  peace  with  Mexico,  the  legal  title 
to  the  public  lands  in  California  was  vested  in  the  United  States, 
onerated  with  private  claims  to  parts  thereof.  Alvarado's  claim 
was  presented  as  one  of  this  character,  and  being  brought  before 
this  court,  was  pronounced  to  be  a  good  and  subsisting  claim;  and 
furthermore,  that  all  the  conditions  it  contained  were  subsequent 
conditions,  which,  by  the  treaty,  ceased  to  have  any  binding  force; 
and,  therefore,  they  were  struck  from  the  grant  as  being  no  neces- 
sary part  thereof.  It  was  also  held,  that  the  claim,  in  this  condi- 
tion, was  assignable,  and  properly  assigned  to  Colonel  Fremont ; 
and,  as  there  was  no  grant  to  any  specific  tract  of  land,  that  Colo- 
nel Fremont  held  a  common  interest  in  the  public  lands  generally, 
lying  within  a  large  section  of  country  described  in  the  grant. 

This  decision  reduced  the  claim  to  the  condition  of  a  mere  floating 

land  warrant,  that  could  not  be  located  by  judicial  authority,  mope 

than  an  ordinary  floating  warrant  can  be  located  by  the  de- 

[  "*"  40  ]  cree  of  a  court;  and,  therefore,  when  seeking  location,  *  it 
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must,  of  necessity,  address  itself  to  the  executive  or  legislative 
power. 

The  district  court,  having  entered  the  decree  as  directed,  had  no 
jurisdiction  to  take  any  further  step  in  the  cause.  It  follows  that 
the  executive  department  must  determine  for  itself  whether  any  law 
exists  autliorizing  that  branch  of  the  government  to  ascertain  and 
survey  the  land,  and  issue  a  patent  for  it,  by  which  the  title  of  the 
United  States  will  be  divested,  and  transferred  to  the  grantee. 


Lathbop  L.  StuRGBSS  V.  Chribtian  Harbold. 
George  Buckley  v.  The  Same. 

18  H.  40. 

Practice  oh  Writ  of  ICrror. 

The  fact  that  the  clerk  of  the  circait  coart  had  other  duties  to  perform,  which  kept  him 
from  making  oat  the  transcript  of  the  record,  will  not  he  received  as  a  ground  to 
extend  the  time  within  which  the  rale  of  this  cqprt  requires  plaintiff  to  file  such  a 
transcript  here. 

Judgments  in  these  cases  were  rendered  in  the  circuit  court  for 
the  eastern  district  of  Louisiana  on  the  16th  and  2 1st  days  of  No- 
vember, 1855,  returnable  to  the  present  term  of  the  court.  The 
clerk  of  that  court  certifies  that  he  could  not,  consistently  with  the 
other  duties  of  his  office,  make  out  and  have  ready  the  transcripts 
of  the  cases  within  less  than  ninety  days  after  the  commencement 
of  this  term. 

On  this  certificate  Mr.  Lawrence  asked  for  an  extension  of  the 
time  allowed  by  the  rules  for  filing  the  transcripts  in  this  court. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  41  ] 

In  the  above  cases  writs  of  error  were  allowed  on  the 
21st  day  of  November  last,  the  judgments  having  been  entered  on 
the  16th  of  that  month.  The  clerk  of  the  circuit  court  certifies  that 
he  cannot,  consistently  with  the  other  duties  of  his  office,  make  out 
and  have  ready  the  transcript  of  the  record  and  proceedings  in  the 
said  causes,  in  time  for  the  same  to  reach  Washington  city  at  the 
opening  of  the  term  of  the  supreme  court,  nor  within  less  than 
ninety  days  thereafter. 

On  this  statement  of  the  clerk,  a  motion  is  made  for  longer  time 
to  certify  the  record. 

At  the  December  term,  1853,  this  court  adopted  a  rule  requiring, 
where  a  judgment  or  decree  was  entered  thirty  days  before  the  suc- 
ceeding term  of  this  court,  that  the  writ  of  error  or  appeal  should 
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be  entered  on  the  record  of  this  court,  and  the  record  filed  within 
the  first  six  days  of  the  term.  But  if  less  than  thirty  days  inter- 
vene between  the  entry  of  the  judgment  or  decree  and  the  sitting  of 
this  court,  the  case  should  be  entered  on  the  docket  of  this  court, 
and  the  record  filed,  within  thirty  days  from  the  commencement  of 
the  term. 

The  above  rule  was  adopted  to  prevent  unnecessary  and  improper 
delays,  in  prosecuting  writs  of  error  or  appeals  in  this  court  from 
the  inferior  courts.  Thirty  days  from  the  commencement  of  this 
term  affords  ample  time  to  the  clerk  to  make  out  and  forward  the 
records  in  the  above  cases.  The  rules* of  this  court  can,  in  no  re- 
spect, depend  upon  the  convenience  of  the  clerks  of  the  inferior 
courts. 

Extension  denied,  and  motion  overruled. 


James  B.  Peck  et  a?..  Appellants,  v.  John  Sandebsok. 

18  H.  42. 
Practice  as  to  Reeeabinq. 

The  Snpreme  Conrt  refases  a  motion  for  rehearing  a  cause  on  the  ground  that  the  man- 
date had  remitted  the  case  to  the  court  helow. 

This  case  was  argued  and  decided  at  the  last  term  of  the  court, 
and  is  reported  in  17  Howard. 

An  affidavit  was  filed,  stating  that  counsel  for  appellee  was  pre- 
vented by  sickness  from  attending  the  court  and  arguing  the  cause 
at  the  time  it  was  heard. 

On  this  ground  Mr.  Rush  moved  for  a  reargument. 

Mr,  Wahr  opposed  the  motion. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 

This  case  was  decided  at  the  last  term,  on  an  appeal  from  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Penn- 
sylvania, and  a  motion  is  now  made  by  Mr.  Rush,  counsel  for  the 
appellee,  for  a  reargument,  on  the  ground  that  he  was  prevented 
by  sickness  from  attending  the  court  at  the  time  of  the  hearing. 

It  is  a  subject  of  regret  that  any  cause  should  be  heard  in  the 
absence  of  counsel,  and  especially  where  the  cause  of  absence,  by  a 
failure  in  the  mail,  was  unknown  to  the  court. 

In  the  above  case,  the  brief  of  the  counsel  was  before  the  court, 
and  it  is  not  probable  that  an  oral  argument  would  have  changed 
the  result. 
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But  in  the  case  of  Browder  t;.  McArthur,  7  Wheat.  58,  it  was 
held  that  this  court  cannot  grant  a  rehearing  in  a  case  which  has 
been  remitted  to  the  court  below;  and  in  the  case  of  the  Wash- 
ington Bridge  Company  v.  Stewart  et  aZ.,  3  How.  413,  the  same 
principle  was  recognized.     The  motion  is  overruled. 

Is  not  the  true  groand  of  refusing  a  rehearing  the  fact  that  the  application  was 
made  after  the  close  of  the  term,  and  cannot  the  court  order  a  return  of  the  mandate  at 
any  time  daring  the  term  in  which  the  judgment  was  rendered  ?  M. 


Barnard's  Heirs  v.  Ashley's  Heirs  and  Craig^'s  Bbpresentativbs.    il^^M 


18  H.  43. 

1.  Both  parties  claiming  under  patents  from  th^United  States,  a  court  of  chancery  will 
inquire  into  the  equities  on  which  the  patents  were  founded. 

2.  The  decisions  of  the  registers  and  receivers  of  the  land  office  are  not  conclusive  since 
the  act  of  Congress  of  July  4, 1836,  which  gives  the  commiswioner  of  the  general  land 
office  supervision  over  their  acts.  Wilcox  v.  Jackson,  13  Pet.  511,  and  Lytle  v. 
Arkansas,  9  How.  333,  commented  on.  Johnson  v.  Towsley,  13  Wall.  72 ;  Samson  v. 
Smiley.  13  Wall.  91. 

3.  The  governor  of  Arkansas  having,  under  an  act  of  congress  authorizing  him  to  select 
lands  for  the  erection  of  public  buildings  in  that  State,  selected  them  as  soon  as  they 
were  surveyed,  they  were  not,  after  such  selection,  open  to  pre-emption  under  a  law 
passed  after  tlie  selection  was  made. 

4.  After  the  survejrs  were  finally  completed,  they  were  open  to  pre-emption,  if  the  pre- 
emptor  had  possession,  such  as  the  pre-emption  law  required,  prior  to  its  passage, 
unless  a  valid  selection  had  been  previously  made  under  the  act  first  mentioned. 

5.  The  questions  of  fact  concerning  such  actual  possession  in  this  case  considered,  and 
the  opinion  of  the  circuit  court  affirmed  ^n  the  doubtful  state  of  the  evidence. 

This  was  an  appeal  from  the  circuit  court  for  the  southern  district 
of  New  York. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

Mr.  Fike,  for  appellants. 

Mr.  Latvrence  and  Mr.  Crittenden,  for  appellees. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 

The  proceedings  in  the  court  below  consisted  of  a  bill  filed  by 
Barnard  against  Ashley  and  Craig,  praying  that  certain  patents 
for  lands,  issued  to  the  defendants  might  be  decreed  to  be  canceled, 
upon  the  ground  of  a  violation  of  pre-emption  rights  on  part  of  the 
complainant,  to  the  following  tracts,  namely:  N.  E.  ^  and  S.  W. 
fr.  i  of  sec.  27;  S.  E.  fr.  J  of  sec.  28,  T.  18  S.,  R.  1  W. ;  S.  W. 
fr.  J  of  sec.  15,  T.  19  S.,  R.  1  W. ;  S.  E.  i  of  sec.  22,  T.  18  S., 
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R.  1  W. ;  and  a  cross-bill  on  part  of  Ashley  to  be  quieted  in  his 

title  to  the  S.  E.  qr.  of  bee.  22,  against  the  right  set  up 

[  *  44  ]  by  Barnard  to  that  tract,  under  a  junior  ♦patent  therefor, 

upon  the  ground  that  Barnard  had  no  right  to  this  tract, 

and  that  the  patent  was  issued  to  him  improperly. 

The  title  of  Ashley  and  Craig  (the  appellees)  to  the  first  four 
tracts  is  derived  from  a  sale  to  them  of  the  land  in  controversy  by 
the  governor  of  Arkansas,  in  consequence  of  a  selection  made  by 
him  of  the  land. under  certain  provisions  of  the  acts  of  congress  of 
the  2d  of  March,  1831,  and  the  4th  of  July,  1832,  (4  Stats,  at 
Large,  473,  563,)  upon  which  selection  and  sale  patents  were  issued 
by  the  United  States.  The  title  to  the  S.  E.  J  of  sec.  22,  T.  18  8., 
R.  1  W.,  is  derived  from  the  location  of  what  is  called  a  **  Lovely 
donation  claim"  on  this  quarter  section,  by  virtue  of  the  provis- 
ions of  the  8th  section  of  the  acts  of  the  24th  of  May,  1828,  (4  Stats, 
at  Large,  306,)  and  6th  of  January,  1829,  (ibid.  329.) 

According  to  the  conceded  facts,  it  is  insisted  on  the  part  of 
Ashley  and  Craig,  that  the  register  and  receiver  having,  on  due 
proof  and  examination,  rejected  Barnard's  claims  to  a  preference 
of  entry  of  the  four  quarter  sections,  he  is  thereby  concluded  from 
setting  them  up  in  a  court  of  equity,  because  the  register  and 
receiver  acted  in  a  judicial  capacity,  and  their  judgment,  being 
subject  to  no  appeal,  is  conclusive  of  the  claim.  And  the  cases  of 
Jackson  v.  Wilcox,  and  Lytle  v.  The  State  of  Arkansas  are  relied 
on  to  maintain  this  position. 

In  cases  arising  under  the  pre-emption  laws  of  the  29th  of  May, 
1830,  and  of  the  19th  of  June,  1834,  the  power  of  ascertaining 
and  deciding  on  the  facts  which  entitled  a  party  to  the  right  of  pre- 
emption was  vested  in  the  register  and  receiver  of  the  land  district 
in  which  the  land  was  situated,  from  whose  decision  there  was  no 
direct  appeal  to  higher  authority.  But,  even  under  these  laws,  the 
proof  on  which  the  claim  was  to  rest  was  to  be  made  **  agreeably 
to  Ihe  rules  to  be  prescribed  by  the  commissioner  of  the  general 
land  office;"  and,  if  not  so  made,  the  entry  would  be  suspended, 
when  the  proceeding  was  brought  before  the  commissioner  by  an 
opposing  claimant.  In  cases,  however,  like  the  one  before  us, 
where  an  entry  had  been  allowed  on  ex  parte  affidavits,  which  were 
impeached,  and  the  land  claimed  by  another,  founded  on  an  oppo- 
fling  entry,  the  course  pursued  at  the  general  land  office  was  to  re- 
turn the  proofs  and  allegations,  in  opposition  to  the  entry,  to  the 
district  office,  with  instructions  to  call  all  the  parties  before  tlie  reg- 
ister and  receiver,  with  a  view  of  instituting  an  inquiry  into  the  mat- 
ters charged  ;  allowing  each  party,  on  due  notice,  an  opportunity 
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of  cross-examining  the  witnesses  of  the  other,  each  being  allowed 
to  introduce  proofs ;  and,  on  the  closeof  the  investigation,  Ihe  register 
and  receiver  were  instructed  to  report  the  proceeding  to  the  general 
land  office,  with  their  opinion  as  to  the  eflfect  of  the 
proof  *  and  tlie  case  made  by  the  additional  testimony.  [  *  45  ] 
And,  on  this  return,  the  commissioner  does  in  fact  exercise 
a  supervision  over  the  acts  of  the  register  and  receiver.  This  power 
of  revision  is  exercised  by  virtue  of  the  act  of  July  4,  1836,  §  1, 
which  provides  **  that  from  and  after  the  passage  of  this  act,  the 
executive  duties  now  prescribed,  or  which  may  hereafter  be  pre- 
scribed bylaw,  appertaining  to  the  surveying  and  sale  of  the  public 
lands  of  the  United  States,  or  in  anywise  respecting  such  public 
lands ;  and  also  such  as  relate  to  private  claims  of  land,  and  tl\e 
issuing  of  patents  for  all  grants  of  land  under  the  authority  of  the 
government  of  the  United  States,  shall  be  subject  to  the  supervision 
and  control  of  the  commissioner  of  the  general  land  office,  under 
the  direction  of  the  president  of  the  United  States."  The  necessity 
of  "supervision  and  control,"  vested  in  the  commissioner,  acting 
under  the  direction  of  the  president,  is  too  manifest  to  require 
comment,  further  than  to  say  that  the  facts  found  in  this  record 
show  that  nothing  is  more  easily  done  than  apparently  to  establish, 
by  ex  parte  affidavits,  cultivation  and  possession  of  particular  quarter 
sections  of  land,  when  the  fact  is  untrue.  That  the  act  of  1836 
modifies  the  powers  of  registers  and  receivers  to  the  extent  of  the 
commissioner's  action  in  the  instances  before  us,  we  hold  to  be  true. 
But  if  the  construction  of  the  act  of  1836,  to  this  eflTect,  were 
doubtful,  the  practice  under  it  for  nearly  twenty  years  could  not 
be  disturbed  without  manifest  impropriety. 

The  case  relied  on,  of  Wilcox  v.  Jackson,  13  Pet.  511,  was  an 
ejectment  suit,  commenced  in  February,  1836;  and  as  to  the  acta 
of  the  register  and  receiver,  in  allowing  the  entry  in  that  case,  the 
commissioner  had  no  power  of  supervision,  such  as  was  given  to 
him  by  the  act  of  July  4,  1836,  after  the  cause  was  in  court. 

In  the  next  case,  9  How.  333,  all  the  controverted  facts  on  which 
both  sides  relied  had  transpired,  and  were  concluded  before  the  act 
of  July  4,  1836,  was  passed ;  and  therefore  its  construction,  as 
regards  the  commissioner's  powers^  under  the  act  of  1836,  was  not 
involved.  Whereas,  in  the  case  under  consideration,  the  additional 
proceedings  were  had  before  the  register  and  receiver  in  1837,  and 
were  subject  to  the  new  powers  conferred  on  the  commissioner. 

In  Lytle's  case,  we  declared  that  the  occupant  was  wrongfully 
deprived  of  his  lawful  right  of  entry,  under  the  pre-emption  laws, 
and  the  title  set  up  under  the  selection  of  the  governor  of  Arkansas 
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was  decreed  to  Cloyes,  the  claimant,  this  court  holding  his  claim 
to  the  land  to  have  been  a  legal  right,  by  virtue  of  the  occupancy 
and  cultivation,  subject  to  be  defeated  only  by  a  failure  to  per- 
form the  conditions  of  making  proof  and  tendering  the 
[  *  46  ]  *  purchase  money.  There  the  fects  were  examined  to 
ascertain  which  party  had  the  better  right ;  and,  following 
out  that  precedent,  we  must  do  so  here. 

Governor  Pope  was  authorized  to  select  lands  equal  to  ten  sections 
in  the  Territory  of  Arkansas,  in  tracts  not  less  than  a  quarter  sec- 
tion each,  and  to  sell  the  same  for  the  purpose  of  raising  a  fund  to 
erect  public  buildings  in  the  Territory.  The  three  first  named  quarter 
sections  lie  in  township  18,  the  survey  of  which  was  made  and  re- 
turned to  the  local  land  office,  and  approved  June  4,  1834,  when 
the  lands  therein  were  subject  to  entry  by  the  governor. 

He  made  his  final  amended  selections  of  the  three  tracts  in  town- 
ship 18,  June  6, 1834.  The  bill  claims  title  to  these  tracts  under  the 
occupant  law  of  June  19, 1834.  As  Governor  Pope's  assignees,  Craig 
and  Ashley  had  a  vested  right  when  the  act  of  June  19  was  passed; 
it  did  not  operate  on  these  lauds,  which  were  appropriated  to  the 
use  of  the  United  States;  and  patents  for  them  were  properly 
awarded  to  the  purchasers  from  the  governor. 

The  condition  of  the  S.  W.  quarter  of  sec.  15,  T.  19,  differs  from 
the  preceding  lands  in  this :  the  township  survey  of  No.  19  was 
found  to  be  inaccurate  when  first  returned  to  the  land  office  at  Little 
Rock,  and  a  resurvey  was  ordered  as  to  some  of  the  section  lines, 
which  were  not  finally  adjusted  till  the  19th  of  July,  1834. 

Governor  Pope  had  selected  the  S.  W.  quarter  of  sec.  15  on  the 
29th  of  May  preceding,  relying  on  the  inaccurate  survey  ;  and  it  is 
insisted  for  Barnard's  heirs,  that  the  selection  was  invalid,  as  it 
could  not  be  madeof  unsurveyed  lands  ;  and  that  township  No.  19 
could  not  be  legally  recognized  as  surveyed,  until  the  survey  was 
settled  and  adopted  by  the  surveyor  general  of  the  district. 

Our  opinion  is,  that  the  selection  could  only  take  effect)  from  the 
19th  of  July,  1834,  when  the  township  survey  was  sanctioned,  and 
became  a  record  in  the  district  land  office.  As  the  occupant  law 
passed  June  19,  1834,  Barnard's  assignor,  Bichmond^  could  law-, 
fully  enter  the  quarter  section,  if  he  had  occupied  the  same  as  re- 
quired by  law ;  that  is  to  say,  if  he  was  in  possession  when  the  act 
was  passed,  and  cultivated  any  part  of  the  land  in  the  year  1833. 

The  bill  alleges  that  Bichmond  occupied  the  quarter  section  June 
19,  1834  ;  that  he  had  cultivated  the  same  in  1833,  and  made  due 
proof  of  his  right  of  pre-emption. 

It  is  further  alleged,  that  on  the  20th  day  of  January,  1834,  some 
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five  months  before  the  occupant  law  was  passed,  Barnard  pur- 
chased from  Richmond  the  quarter  section  in  dispute,  and 
♦took  his  title  bond  for  a  conveyance  when  Richmond  [  *  47  ] 
should  obtain  a  patent  for  the  land  ;  and  by  force  of  this 
bond  tVie  bill  prays  to  have  the  patent  to  Craig  and  Ashley  adjudged 
to  have  been  for  Barnard's  benefit,  and  that  the  land  be  decreed  to 
Barnard' p  heirp. 

The  act  oi  1834  revived  the  act  of  29th  of  May,  1830,  *Ho  grant 
pre-emption  rights  to  settlers."  That  act  provides,  (§3,)  *^that 
all  assignments  and  transfers  of  rights  of  pre-emption  given  by 
this  act^  prior  to  the  issuing  of  patents,  shall  be  null  and  void." 

The  act  of  January  23,  1832,  allowed  a  transfer  of  the  certifi- 
cate of  purchase.  Here,  however,  the  assignment  was  made  in 
January,  1834,  when  no  law  allowing  of  a  preference  of  entry  ex- 
isted ;  but,  as  no  reliance  seems  to  have  been  placed  in  the  pleadings 
on  this  ground  of  defense,  we  will  not  rest  our  decree  on  it. 

As  respects  Richmond's  occupation  according  to  the  act  of  1834, 
John  Monholland,  Edward  Doughty,  and  Daniel  Kuger  each  swear, 
in  similar  language,  ''that  Richmond,  in  the  year  1833,  cultivated 
part  of  the  S.  W.  fractional  quarter,  sec.  16,  in  T.  19  S.,  R.  1  W. 
of  the  principal  meridian^  and  raised  a  corn  crop  on  the  same  in 
that  year,  (1833^)  and  was  in  possession  of  the  same  on  the  19th 
day  of  June,  1834."  Kuger  says  Richmond  had  his  dwelling- 
house  on  the  quarter  section,  and  resided  there  on  the  19th  of 
June,  1834. 

Jacob  Silor,  examined  on  part  of  the  respondents,  Ashley  and 
Craig,  states  that  he  resided  on  Grand  Lake,  quite  near  the  quar- 
ter section  in  dispute,  since  1830.  He  says:  ''In  February,  1833, 
when  I  arrived  on  the  aforesaid  lake,  there  was  a  turnip  patch  on 
the  southwest  fractional  quarter  of  fractional  section  15,  in  town- 
ship 19  south,  of  range  1  west,  claimed  by  one  Edward  Doughty, 
which  I  believe  he  abandoned  in  consequence  of  the  location  of  the 
ten  section  claim  on  the  land.  After  Doughty  left  the  aforesaid 
fractional  quarter,  William  Richmond,  in  December,  1833,  built  a 
cabin  where  the  turnip  patch  claimed  by  the  said  Edward  Doughty 
was  made,  and  planted  some  eschallots.  The  aforesaid  William 
Richmond  lived  in  the  same  township,  on  the  Mississippi  river, 
on  the  lands  owned  by  Mr.  Cummins  or  Mr.  Shaw,  on  the  19th  of 
June,  1834 :  and  never  did  live  on  section  15,  from  the  time  I  went 
on  the  lake  to  the  present  day." 

Benjamin  Taylor  deposes,  that  he  settled  with  his  negroes  on 
township  18,  in  February,  1834;  that  in  the  spring  of  that  year 
he  examined  with  care  the  several  tracts  of  land  of  Ashley  and 


38  SUPREME  COUHT  OF  THE  UNITED  STATES. 


Barnard's  Heirs  v.  Asb ley's  Heirs. 


Craig,  with  a  view  to  purchase  them ;  and,  being  asked  what  the 
situation  of  the  southwest  quarter  of  section  15  was,  when 
[  *  48  ]  *  he  examined  it,  answers,  that  *Hhere  was  a  small  burn 
of  cane,  perhaps  twenty  yards  square,  uninclosed,  without 
the  appearance  of  ever  having  been  cultivated,  and  no  house  was 
thereon/'  We  suppose  that  it  had  been  burnt  up  by  fire  in  the 
woods,  or  removed  during  the  winter  of  1833-1834. 

We  hold  the  truth  to  be,  that  Richmond  built  a  cabin  in  1833, 
and  in  January,  1834,  sold  out  his  improvements  to  Barnard  and 
removed  away,  and  resided  elsewhere  in  June,  1834,  and  conse- 
quently was  not  entitled  to  a  preference  of  entry. 

The  next  subject  of  controversy  is  the  S.  E.  qr.  of  sec.  22,  T.  18. 
Ashley,  by  cross-bill,  prayed  to  have  his  title  quieted  to  this  quar- 
ter section  against  Barnard's  heirs,  and  the  circuit  court  granted 
him  the  relief  he  asked. 

The  half  of  section  22  was  entered  by  Ashley  on  a  floating  war- 
rant, known  as  a  Lovely  claim.  By  the  act  of  January  6,  1829, 
no  one  was  permitted  to  enter  the  improvement  of  an  actual  settler 
in  the  Territory,  by  virtue  of  such  floating  warrant ;  and  it  is  alleged 
that  Barnard  was  such  an  actual  settler,  and  had  an  improvement 
on  the  S.  E.  qr.  sec.  22,  T.  18,  before  Ashley  entered  it. 

The  cross-bill  alleges  that  Barnard  had  improvements  on  sec.  23^ 
but  that  they  did  not  extend  to  the  S.  E.  qr.  of  sec.  22  previous  to 
the  4th  of  June,  1834,  when  Ashley  entered  the  land.  It  was 
shortly  before  that  time  that  Martin  had  corrected  the  eastern 
boundary  of  sec.  22,  locating  it  about  one  hundred  yards  further 
west,  and  which  was  adopted  as  the  true  line  at  the  land  office.  In 
support  of  the  bill,  Benjamin  Taylor  deposes,  as  already  stated, 
that  he  removed  to  the  immediate  neighborhood  of  the  lands  in 
dispute  in  February,  1834,  when  he  examined  the  half  sec.  22,  with 
a  view  to  purchase  it  from  Ashley.  He  states  that  Thomas  Barn- 
ard cultivated  the  S.  W.  qr.  of  fractional  sec.  23,  in  1834 ;  but 
that  his  cultivation  and  improvement  did  not  extend  to  the  south 
half  of  sec.  22,  nor  had  any  other  person  residence  or  cultivation 
thereon. 

Philip  Booth  states  that  Barnard  showed  him  (Booth)  an  im- 
provement on  the  8.  E.  qr.  of  sec.  22  early  in  1834;  thinks  it  was 
an  extension  of  his  farm  of  two  or  three  acres.  It  had  been  cleared 
the  year  before,  but  there  was  no  cultivation.  The  witness  does 
not  recollect  whether  the  clearing  extended  beyond  the  old  line  or 
the  new  one. 

Silas  Craig,  who  was  a  competent  witness  for  Ashley  in  this  sep* 
arate  proceeding,  deposes  that  he  was  with  Martin,  the  surveyor, 
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when  the  lines  were  run  and  adjusted,  late  in  February,  1834 ;  that 

the  new  and  proper  line  bounding  the  section  east  is  about  one 

hundred  yards  west  of  the  first  line,  which  was  rejected  by  the 

surveyor  general ;  that  when  he  was  at  the  southeast  cor- 

*  nerof  the  section,  he  examined  Barnard's  improvement,  [  *  49  ] 

and  ascertained  that  it  did  not  extend  west  to  the  new 

line  at  any  place.     He  seems  to  have  made  it  his  business  to  soe  if 

the  improvement  of  Barnard  extended  to  the  S.  E.  qr.  in  dispute. 

Romulus  Payne  was  called  on  to  prove  the  value  of  mesne  profits 
and  improvements;  he  says  that  Barnard  commenced  the  cultiva- 
tion on  the  S.  E.  qr.  of  sec.  22  in  1837. 

John  Monholland,  Edward  Doughty,  and  several  other  wit- 
nesses, swear  on  behalf  of  the  defendants  to  the  cross-bill,  in  gen- 
eral terms,  that  Barnard  had  possession  of  the  S.  E.  qr.  sec.  22,  on 
the  Idth  of  June,  1834,  and  that  he  had  an  improvement  on  part 
ofitinl833. 

Barnard,  in  proving  up  his  pre-emption  right,  swore  that  he 
was  cultivating  the  quarter  section  in  1833,  and  in  possession  on 
the  19th  June,  1834.  And  this  affidavit  is  indorsed  by  two  wit- 
nesses, Harrison  and  Butler,  who  merely  say  that  they  have  lieard 
Barnard's  affidavit  read,  and  that  it  is  true. 

So,  likewise,  Jacob  Silor  indorsed  William  Richmonc)  's  affidavit, 
made  before  u  justice  of  the  peace,  and  intended  to  secu/e  a  prefer- 
ence of  entry  for  Barnard  in  Richmond's  name,  and  which  was 
declared  sufficient  by  the  register  and  receiver;  and  yet,  when 
Silor  was  re-examined  as  a  witness  in  this  cause,  he  conclusively 
proved  that  Richmond  left  the  land,  and  resided  elsewhere  when 
the  occupant  law  of  June  19,  1834,  was  passed. 

The  ex  parte  affidavits  of  Butler  and  Harrison,  and  those  of 
Monholland  and  Doughty,  were  obviously  written  out  for  them  to 
swear  to  as  matter  of  form,  but  made  with  so  little  knowledge,  on 
part  of  the  witnesses,  of  the  section  lines,  and  the  number  of  quarter 
sections  on  which  they  deposed  improvements  existed  in  1833  and 
1834,  as  to  be  of  little  value.  And  the  same  may  be  safely  said  of 
other  witnesses  whose  affidavits  were  taken  without  cross-examina- 
tion. 

It  is  most  obvious  that  these  loose  affidavits  obtained  by  the  in- 
terested party  have  been  made,  as  to  the  improvement  being  on  the 
quarter  section  claimed^  on  the  information  of  him  who  sought  the 
preference  of  entry ;  the  witnesses  not  knowing,  of  their  own  knowl- 
edge, where  the  true  section  line  was,  over  which  they  swear  Bar- 
nard's improvement  extended  in  the  year  1833. 
When  the  last  examination  was  had  before  the  register  and  re- 
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ceiver  in  1837,  Barnard's  own  witnesses,  Philip  Booth  and  John 
F.  Harrison,  swore  the  facts  to  be,  that  Barnard  had  ^^  deadened 
the  timber  and  cleared  away  the  cane,"  on  a  part  of  8.  E.  qr.  nee. 
22 ;  that  he  fenced  it  early  in  1834,  and  made  a  crop  of  corn  on  it 
that  year,  and  was  in  possession  June  19, 1834.  Booth,  in  a  subse- 
quent affidavit,  contradicts  his  first  statement.  That  there 
[  *  50  ]  was  no  cultivation  on  the  quarter  section  in  1833,  *  we 
think  is  satisfactorily  established ;  nor  had  Barnard  any 
right  to  enter  it.  And  such  was  the  final  opinion  of  the  register 
and  receiver,  which  the  commissioner  of  the  general  land  office 
reversed,  and  ordered  a  patent  to  issue  to  Barnard. 

The  circuit  court  were  obviously  of  opinion,  as  appears  from  the 
decree  it  made,  that  Craig  and  Taylor's  evidence  established  the 
fact  that  Barnard  had  no  part  of  the  quarter  section  in  possession 
in  1833  or  1834,  and  hence  decreed  for  the  complainants  in  the 
cross-bill.  And,  in  the  doubtful  state  of  the  evidence,  we  are  not 
prepared  to  say  that  this  court  can  hold  otherwise,  and,  therefore, 
affirm  the  decree,  and  order  the  cause  to  be  remanded  for  further 
proceedings,  as  respects  the  profits  and  improvements. 


18h  60 
L<«d88a 
133    fi08 


Joel  Wright,  Plaintiff  in  Error,  v.  Schuylkr  H.  Mattison. 

18  II.  50. 
CoLOB  OF  Title — Tax  Title — Possessioh. 

1.  What  is  color  of  title  is  matter  of  law  to  be  decided  by  the  court.  What  is  good 
faith  in  makiDg  claim  ander  such  title  is  a  matter  of  fact  for  the  jury. 

2.  A  tax  tille  not  fatally  defective  on  its  face  may  be  color  of  title,  to  be  determined 
by  the  court  in  connection  with  the  facts. 

3.  It  is  not  a  necessary  inference  of  law  that  a  person  in  possession  of  land,  claiming 
title,  who  permits  it  to  be  sold  for  taxes,  cannot  acquire,  in  good  faith,  a  color  of 
title  by  purchasing  at  such  sale.  The  title  may  be  sufficient  to  give  color,  and  the 
jury  must  be  left  to  decide  on  the  good  faith  of  the  transaction. 

4.  The  limitation  actd  of  1835  and  1839,  of  the  State  of  Illinois,  considered. 

The  case  is  a  writ  of  error  to  the  circuit  court  for  the  northern 
district  of  Illinois,  and  is  very  fully  stated  in  the  opinion  of  the 
court,  including  the  sections  of  the  statutes  verbatim. 

Mr.  Browning,  for  plaintiff  in  error. 

Mr,  WUHamSy  for  defendant. 

[  *  52  ]      *  Mr.  Justice  Daniel  delivered  the  opinion  of  the  court. 
The  questions  determined  by  the  circuit  court,  whose 
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deciaion  we  are  called  on  to  review,  arose  upon  the  construction  of 
two  statutes  of  the  State  of  Illinois,  which  limit  the  right  of  action 
against  the  possessors  of  lands,  held  by  purchasers  in  virtue  of  sales 
and  conveyances  under  the  authority  of  the  State,  for  the  non-pay- 
ment of  taxes. 

The  provisions  of  the  statutes  in  question  are  as  follow: 

January  17,  1835.  Sect,  1.  ''That,  hereafter,  no  person  who 
now  has,  or  hereafter  may  have,  any  right  of  entry  into  any  lands 
of  which  any  person  may  be  possessed  by  actual  residence  thereon, 
having  a  connected  title  in  law  or  equity,  deducible  of  record  from 
this  State  or  the  United  States,  or  from  any  public  officer  author- 
ized by  the  laws  of  the  State  to  sell  such  lands  for  the  non-payment 
of  taxes,  or  from  any  sheriff,  marshal,  or  other  person  authorized 
to  sell  such  lands  on  execution,  or  under  any  order,  judgment,  or 
decree  of  any  court  of  record,  shall  make  any  entry  therein  except 
within  seven  years  from  the  time  of  such  possession  being  taken ; 
but  when  the  possessor  shall  acquire  such  title  after  taking  such 
possession,  the  limitation  shall  begin  to  run  from  the  time  of  acquir- 
ing title." 

By  the  statute  of  1839  it  is  enacted,  *'  That,  hereafter,  every  per- 
son in  the  actual  possession  of  lands  or  tenements,  under  claim  and 
color  of  title  made  in  good  faith,  and  who  shall,  for  seven  succes- 
sive years  after  the  passage  of  this  act,  continue  in  such  possession, 
and  shall  also  during  the  said  time  pay  all  the  taxes  legally  as- 
sessed on  such  lands  or  tenements,  shall  be  held  and  adjudged  to 
be  the  legal  owner  of  said  lands  or  tenements,  to  the  extent  and 
according  to  the  purport  of  his  or  her  paper  title.  All  persons 
holding  under  such  possession,  by  purchase,  devise,  or  descent, 
before  said  seven  years  shall  have  expired,  and  shall  continue  such 
possession,  and  continue  to  pay  the  taxes  as  aforesaid,  so  as  to  com- 
plete the  possession  and  payment  of  the  taxes  for  the  term  aforesaid, 
shall  be  entitled  to  the  benefit  of  this  section." 

In  this  case  in  the  circuit  court,  which  was  an  action  of  ejectment, 
the  plaintiff's  lessee,  the  defendant  in  error  here,  exhibited  in  proof 
a  release  from  the  widow  of  the  patentee  from  the  United  States,  of 
the  premises  in  question ;  also  deeds  of  conveyance  from  the  heirs 
of  the  patentee,  with  the  exception  of  one  of  those  heirs,  who  was 
a  minor,  and  whose  estate  or  interest  in  the  premises  there 
seems  to  have  been  no  attempt  to  transfer.  *  The  lessee  [  "^^  63  ] 
of  the  plaintiff  further  proved  the  possession  of  the  prem- 
ises by  the  defendant  at  the  commencement  of  the  action  on  the  15th 
of  July,  1851. 

The  defendant,  to  maintain  the  issue  on  his  part,  offered  to  read 


42  SUPREME  COURT  OF  THE  UNITED  STATE??. 

Wright  V.  Mattison. 


in  evidence  to  the  jury  a  deed  of  the  20th  of  December,  1823,  from 
the  auditor  of  public  accounts  of  the  State  of  IllinoiK,  to  Nathaniel 
Wright  and  Joel  Wright,  for  the  land  in  controversy,  reciting  the 
public  sale  of  those  lands  by  the  auditor,  in  pursuance  of  the  several 
acts  of  the  general  assembly  of  the  State,  and  of  the  act  entitled, 
*' An  act  for  levying  and  collecting  a  tax  on  land  and  other  prop- 
erty, approved  February  18,  1823,"  and  the  bidding  off  the  said 
lands  to  Nathaniel  Wright  and  Joel  Wright,  as  the  best  bidders, 
for  the  sum  of  eleven  dollars  and  six  cents,  being  the  tax  and  costs 
due  thereon  for  the  years  1821  and  1822. 

In  connection  with  the  aforegoing  deed  from  the  auditor,  the 
defendant  offered  to  read  in  evidence  to  the  jury  a  deed,  properly 
executed  and  recorded,  from  the  said  Nathaniel  Wright  to  the  de- 
fendant, Joel  Wright,  for  the  northeast  quarter  of  section  thirty- 
four,  (the  premises  claimed ;)  and  offered  further  to  prove  to  the 
jury,  that  the  said  defendant  had  been  in  the  actual  possession  of 
the  premises  for  more  than  seven  years  next  preceding  the  com- 
mencement of  this  suit,  and  had  paid  all  the  taxes  assessed  there- 
upon; and  the  defendant  stated  by  his  counsel,  that  the  purpose 
of  offering  the  evidence  was  to  secure  to  the  defendant  the  benefit 
and  protection  of  the  seven  years'  limitation  laws  of  1835  and 
1839. 

To  the  introduction  of  this  evidence  by  the  defendant,  the  plain- 
tiff objected,  assigning  for  his  objection  the  following  causes: 

1.  That  the  defendant  had  neither  proved,  nor  offered  to  prove, 
that  the  requisitions  of  the  revenue  law  of  1823  had  been  complied 
with,  prior  to  the  sale  of  said  latid  for  taxes  as  stated  in  the  audi- 
tor's deed,  and  that  the  deed  was  not  prima  facie  evidence  of  these 
facts. 

2.  That  said  deed  was  void  upon  its  face. 

The  court  excluded  the  evidence  thus  tendered  by  the  defendant, 
who  excepted  to  the  opinion  of  the  court. 

The  defendant  next  offered  in  evidence  a  deed  from  the  auditor 
of  public  accounts  to  the  defendant,  dated  on  the  10th  day  of  Jan- 
uary, 1833,  in  which  it  is  stated,  that  in  conformity  with  all  the 
requisitions  of  the  several  laws  in  such  cases  made  and  provided, 
the  auditor  had,  on  the  11th  day  of  January,  1831,  exposed  to  sale 
a  certain  tract  of  land,  being  the  northeast  quarter  of  section  thirty- 
four,  in  township  seven  north,  in  range  four  east  of  the 
[  *  54  ]  fourth  principal  meridian,  for  the  sum  of  *  one  dollar  and 
eighty-two  cents,  being  the  amount  of  the  tax  for  the  year 
1830,  with  the  interest  and  costs  chargeable  on  the  said  lands ;  and 
that  the  said  Joel  Wright  had  offered  to  pay  the  aforesaid  sum  for 
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the  whole  of  the  said  land ;  and  the  said  Wright  having  paid  the 
said  sum  into  the  treasury  of  the  State,  the  auditor  thereby  granted 
and  conveyed  to  the  said  Wright  the  whole  of  the  northeast  quarter 
of  section  thirty-four  as  above  described,  (being  the  land  in  contro- 
versy,) subject  to  the  right  of  redemption,  as  provided  by  law. 

This  last  mentioned  deed  from  the  auditor  was  admitted  in  evi- 
dence without  objection,  and  as  well  as  the  former  deed  from  the 
auditor  to  Nathaniel  and  Joel  Wright,  bearing  date  on  the  20th  of 
December,  1823,  was  shown  to  have  been  regularly  recorded  in  the 
proper  recording  office. 

By  a  statement  of  facts  agreed  between  the  counsel,  it  was  in 
proof  on  the  trial,  that  Joel  Wright,  claiming  that  he  and  his 
brother,  Nathaniel,  were  owners  and  tenants  in  common  in  fee- 
simple  of  the  land  in  controversy,  took  possession  of  it  in  1829,  by 
inclosing  and  putting  under  actual  cultivation  a  portion  thereof, 
and  that,  from  time  to  time,  he  had  extended  his  inclosures,  until, 
in  1841,  he  had  all  the  said  quarter  section  under  actual  cultivation, 
with  the  exception  of  about  twenty  acres ;  and  that,  from  the  date 
last  mentioned  forward,  he  had  continued  in  actual  possession  and 
cultivation  of  the  said  land ;  and  had  paid  all  the  taxes  assessed 
upon  the  said  land  from  the  year  1840  to  1851,  inclusive  of  both 
years,  and  that  the  land  was  of  the  value  of  more  than  three  thou- 
sand dollars. 

The  evidence  having  been  closed  on  the  part  of  the  plaintiff,  and 
on  that  of  the  defendant,  the  plaintiff  moved  the  court  for  the  fol- 
lowing instructions  to  the  jury,  namely: 

"That  the  deed  offered  in  evidence  by  the  defendant,  of  the  10th 
of  January,  1833,  from  the  auditor  to  the  defendant,  is  of  itself 
such  a  title  as  will  protect  a  party  in  the  possession  of  land  under 
the  act  of  1839,  provided  it  is  made  in  good  faith,  and  connected 
with  the  payment  of  taxes  for  seven  successive  years,  and  a  con- 
tinued possession  for  that  time;  but  if  the  jury  believe  from  the 
evidence  that  the  defendant  was  in  possession  of  the  land  in  con- 
troversy, claiming  to  be  the  owner  in  fee,  in  the  year  1829,  and  so 
continued  to  remain  in  possession  until  the  year  1833^  then  he 
could  acquire  no  title  by  permitting  the  land  to  be  sold  for  taxes, 
and  becoming  the  purchaser  thereof  in  1831 ;  and  the  auditor's  deed 
to  the  defendant  on  the  sale  of  1831  for  the  taxes  of  1830,  given  in 
evidence  by  the  defendant,  conveys  no  title,  and  is  not  a  title  ob- 
tained in  good  faith ;  and  such  a  deed,  if  obtained  in  the 
manner  aforesaid,  is  not  such  a  *  title  as  brings  his  pes-  [  "^^  66  ] 
session  within  the  protection  of  the  limitation  acts  of  1835 
and  1839. 
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This  last  instruction  having  been  given  as  prayed  by  the  plaintiff, 
was  excepted  to  by  the  defendant. 

After  the  closing  of  the  testimony,. there  were  on  the  part  of  the 
defendant,  five  several  instructions  prayed  of  the  court.  Of  these, 
the  first  two  having  been  granted,  and  no  exception  to  them  having 
been  reserved,  they  are  therefore  not  properly  subjects  for  comment 
here. 

The  third  one  of  these  instructions  being  deemed  unimportant, 
under  the  view  which  we  take  of  this  cause,  will  be  dismissed  with- 
out particular  remark.  ^ 

The  fifth  instruction  prayed  for  by  the  defendant  below,  the  mate- 
riality of  which  will  hereafter  be  shown,  was  in  the  following 
words,  namely:  ''That  the  questions  whether  the  deed  given  in 
evidence  was  made  in  good  faith,  and  whether  the  defendant  has 
occupied  the  said  land  under  said  deed  in  good  faith,  are  questions 
of  fact  which  must  be  decided  by  the  jury  upon  consideration  of  all 
the  facts  and  circumstances  given  in  evidence  upon  the  trial  in  this 
cause."  This  fifth  instruction  the  court  refused  to  grant,  except 
with  the  following  qualification,  namely :  ''That  this,  as  a  general 
proposition,  is  true,  but  as  a  matter  of  law,  the  court  charges  the 
jury,  that  any  man  who  is  in  possession  of  land,  claiming  to  be  the 
owner  thereof,  and  who  permits  the  land  to  be  sold  for  the  non- 
payment of  taxes,  and  who  himself  becomes  the  purchaser,  and 
acquires  a  deed  under  such  purchase,  such  title  cannot  be  said 
within  the  meaning  of  the  law,  to  be  made  in  good  faith." 

To  the  above  refusal  and  qualification  by  the  court,  the  defendant 
in  the  ejectment  excepted. 

From  the  sketch  which  has  been  given  of  the  proceedings  in  this 
cause  in  the  circuit  court,  it  is  shown  that  the  defendant  did  not 
found  his  title  either  exclusively  or  principally  upon  the  provisions 
of  the  statute  of  1835,  but  relied  in  defenseof  that  title,  and  of  his 
possession  equally,  if  not  chiefly,  upon  the  statute  of  1839,  and 
the  acts  of  tHe  auditor  performed  in  the  execution  and  under  the 
authority  of  the  latter  law.  And  it  is  in  viewing  this  cause  as 
controlled  by  the  provisions  of  the  statute  of  1839,  that  we  regard 
it  as  entirely  disembarrassed  of  any  doubt  or  perplexity,  which 
might  surround  an  attempt  to  rest  its  decision  upon  a  construction 
of  the  law  of  1835.  Hence  we  have  dismissed  from  our  consideration 
the  several  questions  discussed  and  ruled  in  the  circuit  court,  with 
reference  to  the  law  of  1835,  as  being  irrelevant  to  the  points  regu- 
larly involved  in  this  cause,  which  depend  essentially  upon  the 

statute  of  Illinois  of  1839. 
[  *  56  ]      *By  the  Ist  section  of  this  statute,  as  we  have  already 
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seen,  it  is  declared:  **That  hereafter  every  person  in  the  actual 
possession  of  land  or  tenements  under  claim  and  color  of  title 
made  in  good  faith,  and  who  shall  for  seven  successive  years  after 
the  passage  of  this  act  continue  in  such  possession,  and  shall  also 
during  said  time  pay  all  taxes  legally  assessed  on  sudh  land  or 
tenements,  shall  be  held  and  adjudged  to  be  the  legal  owner  of 
said  land  or  tenements,  to  the  extent  and  according  to  the  purport 
of  his  or  her  paper  title." 

There  exists  no  controversy  in  this  case  as  to  the  facts,  that  the 
defendant  in  the  ejectment  proved  the  actual  possession  by  him  of  the 
land,  and  the  payment  of  all  the  taxes  assessed  thereon,  for  seven 
successive  years  previously  to  the  institution  of  this  suit.  The. 
proof  of  these  facts  by  the  defendant,  therefore,  left  open  under  the 
1st  section  of  the  statute  of  1839  the  single  inquiry,  whether  it  was 
shown  or  attempted  to  be  shown  by  him  that  he  held  under  claim 
and  color  of  title  made  in  good  faith. 

We  deem  it  unnecessary  to  examine  in  detail,  the  numerous  de- 
cisions adduced  in  the  argument  for  the  plaintiff  in  error,  to  define 
and  establish  the  meaning  of  the  phrase,  ^' color  of  title."  The 
courts  have  concurred,  it  is  believed,  without  an  exception,  in  de- 
fining ^^ color  of  title"  to  be  that  which  in  appearance  is  title,  but 
which  in  reality  is  no  title.  They  have  equally  concurred  in  attach- 
ing no  exclusive  or  peculiar  character  or  importance  to  the  ground 
of  the  invalidity  of  an  apparent  or  colorable  title;  the  inquiry  with 
them  has  been,  whether  there  was  an  apparent  or  colorable  title, 
ander  which  an  entry  or  a  claim  has  been  made  in  good  faith. 

We  refer  to  a  few  decisions  by  this  court  which  are  deemed  con- 
clusive to  the  point,  that  a  claim  to  property,  under  a  conveyance, 
however  inadequate  to  carry  the  true  title  to  such  property,  and 
however  incompetent  might  have  been  the  power  of  the  grantor  in 
such  conveyance  to  pass  a  title  to  the  subject  thereof,  yet  a  claim 
asserted  under  the  provisions  of  such  a  deed  is  strictly  a  claim 
under  color  of  title,  and  one  which  will  draw  to  the  possession  of 
the  grantee  the  protection  of  the  statutes  of  limitation,  other 
requisites  of  those  statutes  being  complied  with.  We  will  lastly, 
upon  this  point,  refer  to  a  recent  decision  of  the  supreme  court  of 
the  State  of  Illinois,  which  not  less  for  its  intrinsic  strength  than 
on  account  of  the  circumstance  that  it  is  an  interpretation  by  the 
highest  judicial  authority  of  the  State,  of  the  peculiar  local  legis- 
lation of  that  State,  is  entitled  to  special  attention  and  respect. 

In  the  case  of  Gregg  v.  The  Lessee  of  Sayre  and  Wii'e,  8  Pet. 
263,  254,  in  which  the  question  was  raised  as  to  the  effect  of 
a  deed  impeached  either  for  fraud  in  the  grantor,  or  "^  want  [  '^  57  ] 
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of  estate  in  him  co-extensive  with  the  terms  of  the  instrument, 
this  court  say:  *'It  is  not  necessary  to  decide  whether  these  con- 
veyances were  fraudulently  made  by  Ormsby,  (the  grantor,)  or 
not.  The  important  point  is  to  know  whether  Gregg  and  wife  (the 
grantees)  had  knowledge  of  the  fraud  if  committed,  or  participated 
in  it.  This  knowledge  the  circuit  court  charged  the  jury  was  im- 
material, as  the  fraud  of  Ormsby  rendered  the  deeds  void,  and 
consequently  they  could  give  no  color  of  title  to  an  adverse  posses- 
sion. This  construction  is  clearly  erroneous.  If  Ormsby  be  justly 
chargeable  with  fraud,  yet  if  Gregg  and  wife  did  not  participate 
in  it;  if,  when  they  received  their  deeds,  they  had  no  knowledge 
of  it,  there  can  be  no  doubt  that  the  deeds  do  give  color  of  title 
under  the  statute  of  limitations.  Upon  their  face  the  deeds  pur- 
port to  convey  a  title  in  fee ;  and  having  been  accepted  in  good  faith 
by  Gregg  and  wife,  they  show  the  nature  and  extent  of  their  claim 
to  the  premises." 

The  case  of  Ewing  v.  Burnett,  11  Pet.  41,  was  one  in  which 
plaintiff  and  defendant  claimed  under  conveyances  from  the  same 
grantor.  The  grantee  in  the  junior  deed  relied  upon  his  title  as 
being  protected  by  proof  of  adverse  possession  for  the  time  of  lim- 
itation. The  introduction  of  this  deed  was  objected  to,  because, 
as  it  was  alleged,  the  defendant  had  notice  of  the  claim  of  the 
grantee  in  the  elder  conveyance.  To  an  objection  thus  urged  to 
the  introduction  of  the  junior  deed,  this  court  said,  that  ''there  were 
two  answers :  first,  that  the  jury  might  have  negatived  the  proof  of 
such  notice;  secondly,  though  there  was  such  notice  of  a  prior  deed 
as  would  make  a  subsequent  one  inoperative  to  pass  a  title,  yet  an 
adverse  possession  for  twenty-one  years,  under  claim  and  color  of 
title,  merely  void,  is  a  bar." 

So  late  as  the  year  1851,  in  the  case  of  Pillow  i;.  Roberts,  in  the 
13th  of  Howard,  472,  speaking  of  the  protection  extended  by 
statutes  of  limitation  to  a  possession  held  under  claim  of  color  of 
title,  this  court  say:  ''Statutes  of  limitation  would  be  but  of 
little  use  if  they  protected  those  only  who  could  otherwise  show  an 
indefeasible  title  to  the  land.  Hence  color  of  title  even  under  a  void 
and  worthless  deed,  has  always  been  received  as  evidence  that  the 
person  in  possession  claims  adversely  to  all  the  world. ' '  And  again, 
in  the  same  case,  it  is  said,  in  order  to  entitle  the  defendant  to  set 
up  the  bar  of  the  statute  after  five  years'  adverse  possession,  he  had 
only  to  show  that  he  and  those  under  whom  he  claimed  held  under  a 
deed  from  a  collector  of  the  revenue  of  lands  sold  for  the  non-pay- 
ment of  taxes  ;  he  was  not  bound  to  show  that  all  the  prerequisites 
of  the  law  had  been  complied  with  in  order  to  make  the  deed  a  valid 
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and  indefeasible  conveyance  of  title.     If  the  court  should  require 
such  proof-  before  the  defendant  could  have  the  benefit  of 
this  law,  it  would  *  require  him  to  show  that  he  had  no  [  *  58  ] 
need  of  the  protection  of  the  statute  before  he  could  be 
entitled  to  it.     Such  a  construction  would  annul  the  statute  alto- 

« 

gether,  which  was  evidently  intended  to  save  tbe  defendant  from 
the  difficulty,  after  such  a  length  of  time,  of  showing  the  validity 
of  his  tax  title. 

The  case  of  Woodward  v.  Blanchard,  decided  by  the  supreme 
court  of  Illinois  within  a  few  months  past,  was  like  the  case  at 
present  under  review — an  action  of  ejectment  against  a  purchaser 
of  land  sold  for  the  non-payment  of- taxes. 

The  defendant  in  the  ejectment,  relied  for  the  maintenance  and 
protection  of  his  title  and  possession,  upon  the  statute  of  Illinois 
of  1839,  already  quoted  ;  professing  to  hold  under  claim  and  color 
of  title  as  expressed  in  that  statute,  all  the  other  requirements  of 
the  law  being  fulfilled.  The  defense  thus  alleged,  superinduced 
necessarily  a  construction  of  the  statute  as  to  the  signification  of 
the  phrase,  ''claim  or  color  of  title  made  in  good  faith,"  and  in 
their  interpretation  the  court  institute  a  comparison  between  its 
provisions  and  those  of  the  statute  of  1835,  and  point  out  the  dis- 
tinctive features  of  each.  With  respect  to  the  law  of  1839,  they 
say :  ''  There  is  in  this  act  not  only  a  change  in  the  facts,  but  an 
evident  intention  to  dispense  with  part  of  the  requirements  of  the 
former  act,  and  to  relax  the  strictness  required  in  others.  Posses- 
sion is  retained  in  one  case^  but  residence  is  dispensed  with ;  con- 
nection in  the  chain  to  be  deduced  of  record,  and  its  deduction  from 
specified  sources,  are  dispensed  with  ;  in  place  of  these,  claim  and 
color  of  title  made  in  good  faith^  with  the  payment  of  taxes,  are 
substituted  as  to  lands  in  possession.  But,  as  to  another  class  of 
lands,  (vacant  and  unoccupied,)  possession  and  claim  are  both  dis- 
pensed with,  and  the  party  is  only  required  to  show  color  of  title 
in  good  faith."  Further  on  the  court  say  :  ''We  are,  therefore, 
under  this  defense,  not  driven  to  the  springs  or  sources  of  the  title, 
to  inquire  if  they  be  pure,  nor  to  the  successive  channels  through 
which  it  may  pass,  for  the  purpose  of  removing  obstructions  to  or 
difficulties  in  its  course  and  transmission.  But  wo  come  at  once  to 
the  party  defendant,  to  inquire  if  he  had  a  claim  and  color  of  title 
with  his  possession,  at  the  beginning  of  this  period  ;  if  they  were 
made  in  good  faith,  and  his  possession  continued  and  was  accom- 
panied by  the  payment  of  taxes  for  seven  successive  years."  What 
say  the  court  is  claim?  The  act  of  taking  possession,  if  otherwise 
unexplained,  will  be  referable  to  the  paper  title,  and  understood  as 
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making  claim  under  it.  Color  of  title  may  be  made  through  con- 
veyances, or  bonds,  or  contracts,  or  bare  possession  under  parol 
agreements. 

Nor  is  it  at  all  important,  whether  the  title  be  weak  or  strong ; 
for  color  of  title  is  acquired  to  establish  an  adverse  posses- 
[  *  59  ]  sion  *for  the  operation  of  the  statute,  which  commences 
by  disseisin  of  the  rightful  owner  with  a  claim  of  the 
land.  But  our  statute  requires  this  color  of  title  to  be  accompa- 
nied by  a  written  evidence,  ''a  paper  title,"  and  an  act  or  motion 
of  the  mind.  It  must  be  in  good  faith.  Defects  in  the  title  may 
not  be  urged  against  it  as  destroying  color,  but,  at  the  same  time, 
might  have  an  important  and  legitimate  influence  in  showing  a 
want  of  confidence  and  good  faith  in  the  mind  of  the  vendee,  if  they 
were  known  to  him,  and  he  believed  the  title  therefore  to  be  fraud- 
ulent and  void.  What  is  color  of  title  is  matter  of  law,  and  when 
the  facts  exhibiting  the  title  are  shown,  the  court  will  determine 
whether  they  amount  to  color  of  title.  But  good  faith  in  the  party 
in  claiming  under  such  color,  is  purely  a  question  of  fact,  to  be 
found  and  settled  as  other  facts  in  the  cause.  We  can  entertain 
DO  doubt  in  this  case  that  the  auditor's  deed  to  the  purchaser  at  the 
tax  sale  is  color  of  title  in  Woodward,  in  the  true  intent  and 
meaning  of  the  statute,  and  without  regard  to  its  intrinsic  worth 
as  a  title.  '*Good  faith,"  (say  the  court,)  **i8  doubtless  used 
here  in  its  popular  sense,  as  the  actual  existing  state  of  the  mind, 
whether  so  from  ignorance,  skepticism,  sophistry,  delusion,  or 
imbecility,  and  without  regard  to  what  it  should  be  from  given 
legal  standards  of  law  or  reason." 

We  have  quoted  at  some  length  from  th3  opinion  of  the  supreme 
court  of  Illinois,  both  on  account  of  the  clearness  and  accuracy  of 
its  reasoning,  and  on  account  of  the  respect  which  is  due  to  it,  as 
an  interpretation  of  a  statute  of  the  State  by  her  supreme  judicial 
authority.  We  entirely  approve  of  the  exposition  of  the  supreme 
court  of  Illinois,  in  its  opinion  of  what  constitutes  color  of  title,  i>pon 
well  established  general  principles,  and  within  the  scope  and  meaning 
of  the  statute  of  1839,  and  in  relation  to  the  nature  of  the  question 
of  what  constituted  good  faith  in  the  possessor  of  such  colorable 
title,  and  also  as  to  the  manner  in  which  that  question  should  be 
determined,  namely,  as  a  question  of  fact  determinable  by  the  jury, 
and  not  by  the  court. 

But  the  court  in  the  case  before  us  withdrew  from  the  jury,  and 
assumed  upon  itself  the  right  of  deciding  upon  the  motives  and 
intention  of  the  defendant  in  the  ejectment ;  and  it  was  with  the 
view,  doubtless,  of  exercising  this  function,  that  the  qualification 
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to  the  fifth  prayer  of  the  defendant  was  added  by  the  court,  and 
that  the  court  had  previously  at  the  instance  of  the  plaintiff,  in- 
structed the  jury,  that  although  the  deed  of  the  10th  of  January, 
,1833,  from  the  auditor  to  the  defendant,  was  of  itself  such  a  title 
as  would  protect  the  party  in  possession  under  the  act  of  1838, 
connected  with  payment  of  taxes,  and  continued  posses- 
sion for  the  period  of  limitation,  yet,  if  the  *  defendant  [  *  60  ] 
being  in  possession  of  the  land  in  controversy,  had  per- 
mitted it  to  be  sold  for  taxes,  and  had  himself  become  the  purchaser 
thereof,  the  deed  of  the  auditor,  in  pursuance  of  such  sale,  could 
convey  no  title  to  the  defendant,  and  was  not  a  title  obtained  in 
good  faith.  The  accuracy  or  inaccuracy  of  the  legal  positions 
taken  by  the  court  in  this  instruction,  we  deem  it  not  necessary  at 
present  to  determine. 

We  hold,  that  in  assuming  to  decide  upon  the  question  of  good 
faith  on  the  part  of  the  defendant,  the  court  exerted  an  authority 
not  legitimately  belonging  to  it ;  a  power  exclusively  appertain- 
ing to  the  jury.  We  further  hold,  that  it  was  error  in  the  court  to 
decide  as  it  did  upon  the  prayer  of  the  plaintiff  in  the  ejectment, 
and  by  its  qualification  annexed  to  the  fifth  prayer  of  the  defendant, 
that  the  deed  from  the  auditor  of  the  10th  of  January,  1833,  was 
not  such  an  instrument  as  could  be  adduced  in  evidence  under  the 
statute  of  1839,  in  order  to  show  color  of  title.  We  are  therefore 
^f  the  opinion  that  the  decision  of  the  circuit  court  be  reversed,  and 
that  this  cause  be  remanded  to  that  court,  with  directions  to  order 
a  venire  facias  de  novo  for  the  trial  thereof,  in  conformity  with  the 
law  as  herein  expounded. 


John  G.  Oraham,  Plaintiff  in  Error,  v.  Alexandbb  Batnb. 

18  H.  60. 

PRAOTZOE  IN  SUPB£1CE  COUBT — STATEMENT  OF  FaGTS. 

1.  On  a  writ  of  error  this  court  cannot  review  a  judgment  founded  on  an  agreed  state- 
ment of  facts,  which  statement  is  not  in  itself  sufficient  without  a  comparisoo  and 
weighing  of  the  evidence  hy  this  court. 

2.  No  mere  agreement  of  counsel  can  substitute  evidence  of  facts  in  place  of  legal  facts, 
or  require  the  opinion  of  this  court  on  an  imperfect  statement  of  them ;  nor  can  this 
court,  on  writ  of  error,  weigh  and  compare  evidence  as  on  an  appeal  in  chancery. 

3.  Where  such  an  agreed  statement  has  been  made,  neither  party  being  to  blame  for 
its  insufficiency,  to  raise  the  legal  questions  supposed  to  be  involved  in  the  case,*  this 
court  may  treat  it  as  a  mistrial,  and  reverse  the  judgment,  that  a  new  trial  may 
be  bad.    18  How.  135 ;  1  Wall.  99 ;  12  Walk  275. 

Vol.  i- 
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The  case,  which  is  brought  here  by  a  writ  of  ^rror  from  the  cir- 
cuit court  for  the  northern  district  of  Illinois,  is  fully  stated  in  the 
opinion,  of  the  court. 

Mr.  Brovmingy  for  plaintiff  in  error. 

Mr.  WiUiamSy  for  defendant. 

[  *  61  ]  *Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 
This  case  was  tried  in  the  circuit  court  for  the  district  of 
Illinois,  without  the  intervention  of  a  jury,  and  under  the  follow- 
ing agreement  of  counsel : 

**Be  it  remembered,  that  upon  the  calling  of  this  cause  for  trial, 
by  the  mutual  agreement  of  the  parties,  and  in  accordance  with  the 
laws  and  practice  of  this  State,  a  jury  was  waived,  and  both  matters 
of  law  and  fact  were  submitted  to  the  court,  upon  the  distinct  un- 
derstanding that  the  right  of  either  party  should  be  full  and  per- 
fect to  object  to  the  admission  of  improper  evidence,  anl  to  insist 
upon  the  admission  of  competent  evidence,  with  the  same  privilege 
of  excepting  to  the'  rulings  of  the  court  in  either  case,  as  though 
the  cause  were  tried  by  a  jury  ;  and  with  the  right  to  either  party 
to  avail  himself  in  the  supreme  court  of  any  erroneous  ruling  in 
this  court,  precisely  as  though  the  cause  had  been  submitted  to  a 
jury,  and  with  liberty  to  either  party,  if  it  should  be  necessary  to 
a  hearing  of  this  cause  in  the  supreme  court,  to  treat  the  evidence 
in  this  cause  in  the  nature  of  a  special  verdict.'' 

The  common  law  has  been  adopted  by  Illinois,  and  all  the  States 
except  Louisiana.  In  that  State,  the  courts  of  the  United  States 
have  been  compelled  to  adopt  the  forms  of  pleading  and  practice 
peculiar  to  the  civil  law  and  the  code.  That  system  knows  no  dis- 
tinction between  law  and  equity.  All  cases  are  tried  alike,  on 
petition  and  answer,  with  or  without  the  intervention  of  a  jury,  as 
the  parties  may  elect. 

This  court  having  separate  jurisdiction,  both  in  equity  and  law, 
is  compelled  to  distinguish.  They  can  review  cases  in  common  law 
by  writ  of  error  only,  and  on  bills  of  exception  presenting  questions 
of  law.  The  circuit  courts  may  adopt  the  forms  of  pleading  and 
practice  of  the  State  courts,  but  no  State  legislation  can  be  applied 
to  the  practice  of  this  court,  and  the  mode  in  which  causes  shall  be 
brought  into  it  for  review. 

The  very  numerous  cases  on  this  subject,  (from  Field  v.  United 
States,  9  Pet.  182,  to  Arthurs  and  Hart,  17  How.  6,)  show  the 
difficulties  we  have  had  to  encounter  in  reconciling  our  modes  of 
review  to  the  civil  code  of  practice  as  used  in  the  courts  of  Louisiana. 
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But  in  the  States  governed  by  the  common  law,  and  where  the 
circuit  courts  are  not  compelled  to  adopt  every  new  code  of  practice 
invented  for  the  benefit  of  State  courts,  there  is  no  reason  why  the 
strict  rules  of  the  common  law  should  be  in  anywise  relaxed  or 
changed  in  this  court,  to  suit  the  anomalies  in  practice  thus  intro- 
duced in  the  circuit  courts.  That  the  courts  of  the  United  States 
should  not  be  hasty  in  adopting  new  codes  of  practice, 
which  attempt  to  ingraft  the  civil  law  system  of  *  pleading  [  *62  ] 
and  practice  on  the  stalk  of  the  common  law,  the  cases  of 
Butter  worth  v.  Burnet,  and  Toby  v.  Bandon,  11  How.,  most  amply 
demonstrate. 

The  11th  section  of  the  practice  act  of  Illinois,  (March  3,  1845,) 
permits  matters  both  of  fact  and  law  to  be  tried  by  the  court,  if 
both  parties  agree. 

Counsel  may  agree,  as  in  this  case,  to  submit  both  fact  and  law 
to  the  decision  of  the  court ;  but  they  cannot,  by  agreement,  intro- 
duce a  new  practice  into  this  court,  or  compel  us  to  adopt  the  pro- 
visions of  the  22d  section  of  the  same  act,  as  to  the  mode  in  which 
such  cases  shall  be  reviewed  in  error.  The  practice  of  this  court  is 
regulated  by  the  common  law  and  acts  of  congress  only.  See 
Bayard  t?.  Lombard,  9  How.  530. 

If  the  parties  agree  to  submit  the  trial  both  of  fact  and  law  to 
the  judge,  they  constitute  him  an  arbitrator,  or  referee,  whose 
award  must  be  final  and  conclusive  between  them  ;  but  no  consent 
can  constitute  this  court  appellate  arbitrators.  When  the  error 
alleged  does  not  appear  on  the  face  of  the  record,  or  on  a  demurrer, 
a  bill  of  exceptions  to  the  ruling  of  the  court  on  qnestions  of  law, 
either  in  admitting  or  rejecting  testimony,  or  in  their  instructions 
to  the  jury,  constitutes  the  only  mode  of  bringing  a  case  before  this 
court  for  review. 

It  is  true,  that  when  there  is  no  dispute  as  to  the  facts,  counsel 
may  agree  on  a  case  stated  in  the  nature  of  a  special  verdict ;  and 
the  judgment  of  the  court  below  on  such  case  stated,  or  verdict, 
may  be  reviewed  here  on  a  writ  of  error.  See  Stimpson  v.  The 
Railroad,  10  How.  329. 

The  counsel  in  this  case  have  agreed,  that  "if  it  should  be  neces- 
sary to  a  hearing  of  this  cause  in  the  supreme  court,  to  treat  the 
evidence  in  the  nature  of  a  special  verdict,"  this  agreement  may  be 
good  as  between  themselves,  and  point  out  the  source  from  which 
the  facts  for  a  case  stated,  or  special  verdict,  may  be  drawn,  but  it 
cannot  compel  this  court  to  search  through  the  evidence  to  find  out 
the  facta.  The  record  exhibits  the  testimony  and  evidence  laid 
before  the  judge.     It  is  evidence  of  facts,  but  not  the  facts  them- 
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selves  as  agreed  or  found.  The  court  below  decided  that  a  certain 
deed  given  in  evidence  did  not  show  sufficient  *^ color  of  title" 
under  the  limitation  law  of  Illinois.  The  act  referred  to  requires 
not  only  ''color  of  title/'  but  a  possession  taken  and  held  *'in  good  . 
faith,"  with  payment  of  taxes.  The  question  of  ''good  faith"  is 
one  of  fact,  or  of  mixed  fact  and  law,  to  be  decided  by  the  jury 
under  proper  instructions  from  the  court.  It  is  one  necessary  to 
be  ascertained  before  the  court  can  give  a  judgment. 

Even  if  we  should  rfonsent  to  review  this  loose  statement  of  evi- 
dence as  a  case  stated,  it  contains  no  finding  or  agreement 
[  *  63  ]  *  whatever  as  to  this  material  fact.     Where  there  is  a 
case  stated,  or  special  verdict,  the  court  of  error  must 
not  only  reverse  the  judgment  below,  if  found  erroneous,  but  enter 
a  correct  and  final  judgment. 

If  a  special  verdict  be  ambiguous,  or  imperfect — ^if  it  find  but 
the  evidence  of  facts,  and  not  the  facts  themselves,  or  finds  but 
part  of  the  facts  in  issue,  and  is  silent  as  to  others,  it  is  a  mistrial, 
and  the  court  of  error  must  order  a  venire  de  novo.  They  can 
render  no  judgment  on  an  imperfect  verdict,  or  case  stated.  See 
Prentice  v.  Zane,  8  How.  484. 

No  mere  agreement  of  counsel  can  substitute  evidence  of  facts  in 
place  of  facts,  or  require  the  opinion  of  this  court  on  an  imperfect 
statement  of  them.  A  writ  of  error  cannot  by  these  methods  be 
converted  into  a  chancery  appeal,  nor  a  court*  of  error  into  appel- 
late arbitrators. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and  a 
venire  de  novo  awarded. 


THE  BRIG  ANN  C.  PRATT. 

Carrington  v.  Pratt. 

18  H.  63. 
Fraud  ih  ▲  Bottoxbt  Boko. 

1.  A  bottomry  bond  made  for  a  larger  amount  than  the  sam  actaally  advanced,  and 
maritime  interest,  though  only  intended  to  defraud  the  anderwriters,  and  known  to 
the  owner,  cannot  be  enforced  as  a  bottomry  lien  on  the  vessel. 

2.  Nor  can  it  be  enforced  for  what  was  actaally  advanced.    It  is  absolutely  void. 

3.  Nor  can  the  payee  on  the  bond  resort  to  hb  maritime  lien  for  supplies  or  advances 
under  such  circumstances. 

4.  The  case  of  intentional  fraud  distinguished  from  those  in  which  sums  were  included 
in  the  bond  not  proper  to  a  bottomry  hypothecation,  or  bo  included  by  mistake, 
where  it  may  stand  good  for  the  amount  justly  due. 


DECEMBER  TERM,  1865.  53 


CarriDgtoD  v.  Pratt. 


This  is  an  appeal  in  admiralty  from  the  circuit  court  for  the  dis- 
trict of  Maine,  and  the  case  is  very  fully  stated  in  the  opinion  of 
the  court, 

Mr,  Rowty  for  appellant. 

Mr.  FeasendeUy  for  appellee. 

*Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  65  ] 

This  is  an  appeal  in  admiralty  from  a  decree  of  the 
circuit  court  of  the  United  States  for  the  district  of  Maine. 

The  original  lihel,  filed  by  Carrington  in  the  district  court  against 
the  brig,  was  founded  upon  a  bottomry  bond  executed  by  Airey, 
the  mate  and  acting  master,  at  the  island  of  St.  Thomas,  by  which 
the  vessel  was  hypothecated  to  the  libellant  for  the  payment  of  the 
sum  of  $4,591.42,  advanced  by  him  for  her  necessary  repairs  and 
supplies,  she  having  arrived  at  that  port  in  a  disabled  condition, 
together  with  ten  per  cent,  maritime  interest,  the  whole  sum 
amounting  to  $5,050.56. 

The  defense  set  up  to  the  libel,  so  far  as  it  is  material  to  be 
noticed,  was  that  the  bond  had  been  executed  for  a  much  larger  sum 
than  was  loaned,  and  was  received  by  the  lender  knowing  the  same, 
and  in  fraud  of  the  rights  of  the  parties  interested. 

Upon  the  coming  of  the  proofs,  it  appeared  that  the  sum  really 
advanced  to  the  acting  master  was  but  $3,877.25,  it 
*  being  $714.17  less  than  the  amount  for  which  the  bond  [  *  66  ] 
was  given. 

The  proofs  further  showed  that  the  two  sets  of  accounts  and 
vouchers  were  made  out  by  the  clerk  of  the  libellant ;  the  one  cor- 
responding with  the  truth  of  the  case,  the  other  with  the  fictitious 
amount  of  the  bottomry  bond  ;  both  of  which  sets  were  forwarded  to 
the  father  of  the  captain  of  the  brig,  with  letters  of  advice,  both 
from  the  lender  and  Airey,  the  mate,  informing  him  that  the  bond 
was  given  for  the  larger  sum,  and  the  false  accounts  and  vouchers 
sent,  to  enable  the  owner  to  make  a  claim  for  the  same  against  the 
underwriters  upon  the  vessel.  Captain  Pratt,  the  master  of  the 
brig,  was  on  shore  with  the  ship's  papers,  at  St.  Michael,  when  the 
storm  occurred  that  disabled  the  vessel,  and  became  separated  from 
her,  when  Airey,  the  mate,  took  the  command  and  proceeded  to  St. 
Thomas.  By  an  arrangement  between  Airey  and  the  libellant,  it 
was  agreed  that  the  former  should  draw  a  bill  in  favor  of  the  latter, 
upon  the  fether  of  Captain  Pratt,  for  the  actual  sum  advanced,  and 
if  paid  at  maturity,  (thirty  days'  sight,)  the  maritime  interest  of 
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ten  per  cent,  would  be  relinquished.  This  accounts  for  the  com- 
munication of  the  parties  with  the  father  on  the  subject,  instead  of 
with  Captain  Pratt  himself. 

The  district  court,  after  allowing  an  amendment  of  the  libel  at 
the  sitting,  setting  up  a  claim  upon  the  vessel  for  the  true  sum 
advanced,  with  the  maritime  interest,  held  that  a  lien  existed  upon 
the  brig,  in  favor  of  the  libellant,  for  this  amount,  by  operation  of 
the  general  admiralty  law,  and  decreed  accordingly. 

The  claimant  appealed  to  the  ciicuit  court;  that  court  reversed 
the  decree  below,  and  dismissed  the  libel,  concurring  with  the  dis- 
trict judge  that  the  bottomry  bond  was  fraudulent  and  void,  and 
could  not  be  admitted  as  the  foundation  of  a  decree  in  favor  of  the 
libellant,  for  any  amount;  but  differed  with  him  upon  the  other 
question  in  .the  case,  and  held  that  the  contract  between  Airey  and 
the  lender,  for  security  by  bottomry,  and  fulfillment  of  that  agree- 
ment by  the  execution  of  the  bond,  were  acts  wholly  inconsistent 
with  the  idea  of  a  general  or  implied  maritime  lien  on  the  vessel, 
and  that  none  therefore  existed. 

Upon  full  consideration,  we  all  agree  that  the  decree  of  the  cir- 
cuit court  is  right,  and  should  be  affirmed. 

As  it  respects  the  right  to  a  recovery  upon  a  bottomry  bond,  the 
libellant  is  met  by  the  defense  resting  upon  the  familiar  principle 
that  a  court  administering  justice  upon  principles  of  equity  will  not 
lend  its  aid  to  enforce  the  fulfillment  of  a  contract  in  favor  of  a 
party  to  it,  which  is  founded  in  fraud.  2  Story's  £q.  §  298,  and 
cases.  In  such  cases  the  court  leaves  both  parties  where  the 
[  *  67  ]  law  finds  them,  giving  no  reliefer  countenance  to  ^claims 
of  this  description.  Here,  the  underwriters,  who  were 
sought  to  be  defrauded  by  the  use  of  the  fictitious  accounts  and 
.  vouchers,  were  directly  interested'  in  the  transaction,  as  the  fair 
expenses  of  the  repairs  of  the  brig  fell  within  one  of  the  perils 
insured  against.  Any  contrivance,  therefore,  to  exaggerate  them, 
or  by  which  evidence  could  be  furnished  to  enable  the  owner  to 
recover  on  his  polioy  a  greater  amount  than  actually  advanced,  was 
dishonest  and  fraudulent,  and  can  receive  no  countenance  in  a  court 
of  justice.  ^ 

It  is  insisted,  however^  that  the  security  should  be  hold  valid  for 
the  amount  actually  advanced,  conceding  it  to  be  void  for  the  ex- 
cess. It  is  true,  that  a  bottomry  bond  may  be  good  in  part  and 
bad  in  part,  and  may  be  upheld  even  iu  cases  when  taken  for  a  sum 
in  the  aggregate  larger  than  that  which  properly  constitutes  a  lien 
upon  the  vessel  within  this  species  of  security.  There  are  many 
cases  to  this  effect.     Abbott,  126,  n.;  1  Wheat.  107;  8  Pet.  228. 
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These  are  cases,  however,  in  which  the  items  rejected  were  not  prop- 
erly ehargeahle  on  the  ship,  or  were  embraced  within  the  bond 
from  inadvertence  or  mistake,  and  entirely  consistent  with  the  good 
faith  of  the  parties  in  the  transaction.  They  stand  upon  widely 
different  principles  from  those  where  the  objectionable  items  are 
fictitious,  and  inserted  in  the  bond  with  the  intent  to  defraud  third 
persons.  The  entire  security  in  such  cases  becomes  tainted  with  the 
fraud,  and  a, parties  criminia  is  not  allowed  to  come  into  court  to 
enforce  it,  even  for  the  money  advanced  or  expended ;  for  to  permit 
it  would  afford  countenance  to  the  fraud  by  giving  partial  effect 
to  it. 

By  holding  the  security  valid  to  the  extent  of  the  loan,  rejecting 
the  excess,  the  guilty  party  would  risk  nothing ;  for,  when  detected 
in  the  fraud,  he  would  still  be  enabled  to  reimburse  himself  for  the 
amount  really  due.  We  have  seen  that  the  rule  of  equity — and 
which  is  the  rule  of  admiralty  in  such  cases — refuses  to  interfere 
for  relief,  and  leaves  the  parties  where  the  law  finds  them. 

Assuming,  then,  the  bond  to  be  void,  as  an  hypothecation  for 
the  money  advanced,  and  therefore  not  available  to  charge  the 
vessel,  can  the<  lender  resort  to  the  general  or  implied  maritime 
lien  that  it  is  claimed  attaches  in  cases  of  repairs  or  advances  in 
the  foreign  port,  in  the  absence  of  any  special  agreement  to  the 
contrary? 

We  think  not.     The  contract  of  hypothecation,  by  bottomry,* 
under  which  the  money  was  loaned,  is  different  from  that  implied 
by  the  general  admiralty  law.     In  the  one  case,  the  money  ad- 
vanced is  payable  only  in  the  event  of  the  safe  arrival  of  the  vessel 
at  the  port  of  destination,  the  lender  taking  the  responsibility  of. 
the  sea  risk,  and  entitled  to  charge  extraordinary  inter- 
*  est.     According  to  the  terms  of  the  bond  in  this  case,  [  *  68  ] 
Carrington  and  Company,  the  lenders,  ''agreed  to  stand 
to  and  bear  the  hazard  and  adventure  thereof,  on  the  hull  or  body 
of  the  said  brig,  during  her  voyage;"  and  the  condition  is,  ''to 
pay  or  cause  to  be  paid  at  the  expiration  of  five  days  after  first 
arrival  of  said  brig,"  &o.]  but  "if,  during  the  said  voyage,  an 
utter  loss  of  said  brig,  by  fire,  enemies,  or  other  casualty,  shall 
unavoidably  happen,  &c.,  then  this  obligation  to  be  void;"  and 
in  the  case  of  hypothecation  the  owner  is  not  personally  liable  for 
the  advance  or  repairs.     In  the  other — the  case  of  an  implied  lien — 
the  obligation  to  pay  the  money  is  absolute ;  and  to  secure  the  pay- 
ment, the  vessel,  the  credit  of  the  owner,  and  of  the  master  himself 
are  pledged. 

Now,  it  is  well  settled  that  the  lien  implied  by  the  general  ad- 
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miralty  law  may  be  waived  by  the  express  contract  of  the  parties, 
or  by  necessary  implication ;  and  the  implication  arises  in  all  cases 
where  the  express  contract  is  inconsistent  with  an  intention  to  rely 
upon  the  lien.  A  familiar  instance  is  where  the  money  is  advanced 
or  repairs  made,  looking  solely  to  the  personal  responsibility  of  the 
owner  or  master.  Abbott,  126,  n.;  ibid.  116,  n..  Story's  Ed.  1829. 
In  that  case,  no  credit  being  given  to  the  vessel  as  a  security,  the 
implied  lien  is  necessarily  displaced. 

It  is  true,  in  this  case  credit  was  given  to  the  vessel  by  the 
lenders,  and  a  lien  thus  provided  for ;  but  it  was  one  altogether 
different  from  that  implied  by  the  admiralty  law,  and  inconsistent 
*  with  an  intention  to  look  to  that  as  a  security  for  the  loan,  as  much 
so  as  if  he  had  agreed  to  look  solely  to  the  personal  responsibility 
of  the  owners. 

It  is  insisted,  however,  assuming  the  bond  to  be  void  and  inop- 
erative, that  the  lender  is  then  remitted  to  his  implied  lien,  the 
same  as  if  no  bond  had  been  given.  How  this  might  be  in  a  case 
where  the  instrument  was  defective  and  void,  for  want  of  authority 
to  execute  it,  or  for  any  other  cause  consistent  with  the  good  faith 
of  the  parties,  it  is  not  now  necessary  to  inquire  or  express  any 
opinion.  But  we  think  it  clear  that  no  such  principle  can  be  ad- 
mitted in  a  case  where  the  bond  has  been  avoided  on  the  ground 
that  it  was  entered  into  in  bad  faith,  and  with  intent  to  defraud, 
on  the  part  of  the  lenders.  Any  other  conclusion,  would  be  giving 
to  a  party  the  benefit  of  his  own  turpitude,  which  the  law  forbids. 

The  admiralty  law  treats  this  species  of  security  with  a  good  deal 
of  indulgence,  and  properly  so,  as  the  advances  to  the  master  at  the 
foreign  port  by  the  merchant  is  oftentimes  essential,  to  enable  the 
vessel  to  earn  her  freight,  and  is  for  the  general  interest  of  com- 
merce. The  advance  is  made  also  frequently  at  great 
[  *  69  ]  *  risk,  on  the  part  of  the  lender,  he  being  a  stranger  to  the 
owner  and  master,  and  must  look,  from  necessity,  mainly  to 
the  pledge  of  the  vessel  for  his  security.  The  court,  therefore,  leans 
in  favor  of  upholding  these  hypothecations,  disregarding  technical 
objections  and  nice  distinctions,  which  sometimes  invalidate  instru- 
ments at  common  law ;  but  they  are  the  creatures  of  necessity  and 
distress,  and  are  entered  into  in  the  absence  of  the  owner,  who  has 
no  opportunity  to  guard  his  interests ;  and  the  transactions,  there- 
fore, out  of  which  they  arise  should  be  strictly  watched,  and  the 
observance  of  the  utmost  good  faith  exacted  from  all  the  parties 
concerned. 

It  has  been  recently  held,  in  the  court  of  exchequer  in  England, 
that  the  master  can  pledge  the  ship  for  repairs,  or  loan  of  money 
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for  that  purpose,  in  the  foreign  port,  only  by  bottomry  security ; 
and  that  in  the  absence  of  this,  the  merchant  must  look  to  the 
personal  responsibility  of  the  owner  or  master.  73  Eng.  Com.  Law 
B.  417 ;  Stainbank  and  Ambler  v.  Shepherd. 

As  this  question  does  not  necessarily  arise  in  this  case,  it  is  not 
important  to  inquire  as  to  the  rule  of  the  admiralty  in  this  country 
in  this  respect. 

Judgment  of  the  court  below  affirmed. 


John  Holroyd,  Plaintiff  in  Error,  v.  Levi  PuiiPHBET. 

18  H.  69. 
Tax  Title. 

1.  The  act  of  congress  of  May  26, 1824,  amending  the  charter  of  the  city  of  Washing- 
ton, declares  that  no  sale  of  property  for  taxes  shall  he  void  hy  reason  of  its  not 
heing  assessed  or  advertised  in  the  name  of  the  lawful  owner  thereof.  Held,  that  a 
sale  was  valid,  though  James  Thomas,  in  whose  name  the  property  was  assessed 
and  advertised,  was  dead  when  the  taxes  were  levied. 

2.  That  it  did  not  invalidate  the  sale  to  show  that  the  lots  were  advertised  in  the  name 
of  James  Thomas's  heirs,  and  hid  off  at  a  sale  in  a  previous  year  for  the  same  taxes, 
it  appearing  that  said  sale  was  never  carried  out  hy  payment  of  the  bid  or  deed  to 
the  bidder. 

The  case  is  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia,  and  is  well  stated  in  the  opinion  of  the  court. 

Mr.  Davis  and  Mr.  Lawrence^  for  plaintiff  in  error. 

Mr.  Carlisle  and  Mr.  Bradley ^  for  defendant. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  action  was  commenced  by  the  plaintiff,  to  recover 
a  lot  *of  land  situate  within  the  city  of  Washington,  in  [  *  70  ] 
possession  of  the  defendant. 

His  title  is  derived  from  a  sale  by  the  city  collector  of  taxes,  in 
the  year  1846,  at  which  he  was  the  purchaser;  and  to  sustain  it  he 
produced,  on  the  trial  of  the  cause,  evidence  from  the  corporation 
records  that  the  lot  had  been  assessed  for  taxes  as  the  property  of 
James  Thomas^  for  the  years  1844  and  1845 ;  that  the  taxes  for 
those  years  were  not  paid ;  that  the  lot  had  been  advertised  for  sale 
twelve  weeks  in  one  of  the  city  papers,  and  that  he  purchased  and 
obtained  a  deed  for  the  lot  from  the  mayor. 

It  appeared  in  the  evidence,  that  James  Thomas,  to  whom  the 
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lot  had  been  assessed,  had  died  in  1842  ;  and  that  the  lot  had  been 
advertised  for  sale  in  1844,  by  the  collector  of  taxes,  to  raise  the 
taxes  of  that  year,  as  the  property  of  '^  the  heirs  of  James  Thomas," 
and  bid  off,  but  it  did  not  appear  that  the  taxes  had  been  paid  on 
this  bid,  or  that  there  was  any  deed  to  the  purchaser,  nor  was  there 
an  assessment  of  the  lots  as  the  property  of  the  heirs. 
V  The  circuit  court  gave  the  following  instruction  to  the  jury: 

''If,  from  the  whole  evidence  aforesaid,  the  jury  shall  find  that 
the  said  lots  in  the  said  declaration  mentioned  were,  up  to  the  year 
1844,  assessed  on  the  tax  books,  at  the  city  of  Washington,  in  the 
name  of  James  Thomas;  that  the  said  James  Thomas,  to  whom 
they  were  so  assessed,  in  his  life-time  held  and  claimed  the  same  as 
his  own ;  that  he  resided  in  the  said  city  of  Washington,  and  there 
died  in'  November,  1842,  and  letters  of  administration  on  his  per- 
sonal estate  were  granted  to  his  son  by  the  orphans'  court  of  Wash- 
ington county,  in  December,  1842 ;  that  the  said  lots  were,  in  De- 
cember, 1844,  advertised  and  sold  by  said  corporation  for  taxes  due 
thereon^  in  the  name  of  the  ^  heirs  of  James  Thomas,'  and  afterwards 
were  advertised  and  sold  as  stated  in  said  plaintiff's  evidence,  then 
the  plaintiff  is  not  entitled  to  recover  in  this  action." 

Our  opinion  is,  that  the  sale  in  1844,  as  the  property  of  the 
''heirs  of  James  Thomas,"  was  inoperative  upon  the  title  of  the 
plaintiff.  The  advertisement  did  not  express  the  name  of  the  per- 
son to  whom  the  lot  was  assessed  on  the  books  of  the  corporation  at 
the  time  of  such  assessment,  as  was  required  by  the  act  of  congress 
of  the  26th  May,  1824,  amending  the  city  charter;  (4  Stats,  at 
Large,  T5,  §  2 ;)  nor  were  the  taxes  due  for  that  year  collected  by 
means  of  its  sale ;  atmost,  it  was  an  abortive  effort  to  do  so,  which, 
failing,  left  the  lien  of  the  corporation  on  the  lot  for  the  assessed 
taxes,  and  its  legal  remedies  to  enforce  it,  unimpaired ;  nor  will  the 
fact  of  the  assessment  to  James  Thomas  after  his  death,  nor  the 
advertisement  of  the  property  as  assessed  to  him,  defeat  the  con- 
veyance under  the  sale. 
[  *  71  ]  *  The  act  of  congress,  above  referred  to,  provides  for  the 
case.  It  declares,  "that  no  sale  of  real  property,  for  taxes 
hereafter  made,  shall  be  impaired  or  [made]  void,  by  reason  of  such 
property  not  being  assessed  or  advertised  in  the  name  or  names  of 
the  lawful  owner  or  owners  thereof,  provided  the  same  shall  be  ad- 
vertised as  above  directed."  We  have  seen  that  the  corporation 
was  directed  to  advertise  the  name  of  the  person  to  whom  the  lot 
appeared  to  be  assessed  on  the  books  of  the  corporation. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded for  a  venire^  &q. 


DBCBMBBR  TERM,  185&.  ft9 

Smith  V.  State  of  Maryland. 


Isaac  R.  Smith,  Plaintiff  in  Error,  v.  The  State  op  Maryland. 

1ft  TJ    fyi  L-^daw' 

lo  n.  a,  3ff  gjjji 

Oystee  Beds — State  Jueisdictio^st. 

1.  Whatever  soil  below  low- water  mark,  within  the  ebb  and  flow  of  the  tide,  is  the 
subject  of  exclnsive  property  and  ownership,  belongs  to  the  State  within  whose  terri- 
ritory  it  lies. 

2.  Bnt  this  soil  is  held  by  the  State  snbject  to,  and  in  some  sense  in  trust  for,  the  enjoy 
ment  of  certain  public  rights,  among  which  is  the  common  liberty  of  fishing. 

3.  ThiB  includes  the  liberty  of  taking  shell-fish  as  well  as  floating  fish. 

4.  The  court  expressly  refrains  from  giving  an  opinion  whether  this  right  is  restricted 
to  citizens  of  the  State,  or  can  be  so  restricted  by  State  statutes,  or  whether  it  can  be 
extended,  by  treaty  made  with  the  United  States,  to  foreigners,  or  is  made  common 
to  all  citizens  of'the  United  States  by  the  federal  constitution. 

5.  In  any  of  these  views  of  the  subject,  it  is  the  right  of  the  State  to  make  and  enforce 
laws  regulating  the  exercise  of  this  right,  so  as  to  prevent  the  destruction  of  the  fish- 
ery, and  to  prevent  acts  which  would  render  the  public  right  less  valuable,  or  destroy 
it  altogether. 

6.  A  statute,  therefore,  which  forbids  a  mode  of  fishing  for  oysters  which  would  destroy 
the  beds  altogether,  and  which  forfeits  the  vessel  engaged  in  that  mode  of  taking 
oysters,  is  valid. 

7.  And  its  application  by  the  State  authorities  to  a  vessel  licensed  and  enrolled  by  the 
United  States  for  the  coasting  trade,  is  no  violation  of  such  license,  or  of  the  right  of 
the  United  States  to  regulate  commerce  under  the  federal  constitution. 

8.  Nor  does  it  interfere  with  the  admiralty  jurisdiction  of  the  United  States,  nor  that 
provision  of  the  constitution  which  forbids  warrants  of  seizure  to  be  issued  only  on 
probable  cause,  supported  by  oath. 

The  case  is  brought  here  hy  writ  of  error  to  the  circuit  court  of 
the  second  judicial  district  of  the  State  of  Maryland,  in  and  for  the 
county  of  Anne  Arundel. 

The  facts  raising  the  points  decided  by  this  court  are  stated  in  the 
opinion,  including  the  statute  verbatim  on  which  the  proceeding 
was  instituted  in  the  State  court, 

Mr.  Latrobe^  for  plaintiff  in  error. 

Mr.  Oampbdly  for  the  State  of  Maryland. 

*  •  Mr.  Justice  CmiTis  delivered  the  opinion  of  the  court.  [  *  72  ] 

This  is  a  writ  of  error  to  the  circuit  court  for  Anne  Arun- 
del county,  in  the  State  of  Maryland,  under  the  25th  section  of  the 
judiciary  act  of  1789.  It  appears  by  the  record  that  the  plaintiff  in 
error,  being  a  citizen  of  the  State  of  Pennsylvania,  was  the  owner 
of  a  sloop  called  The  Volant,  which  was  regularly  enrolled  at  the 
port  of  Philadelphia,  and  licensed  to  be  employed  in  the  coasting 
trade  and  fisheries ;  that,  in  March,  1863,  the  schooner  was  seized 
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by  the  sheriif  of  Anne  Arundel  county,  wfaile  engaged  in  dredging 
for  oysters  in  the  Chesapeake  bay,  and  was  condemned  to 
[  *  T3  ]  be  forfeited  to  the  State  of  Maryland,  *  by  a  justice  of  the 
peace  of  that  State,  before  whom  the  proceeding  was  had ; 
that  on  appeal  to  the  circuit  court  for  the  county,  being  the  highest 
court  in  which  a  decision  could  be  had,  this  decree  of  forfeiture  was 
affirmed ;  and  that  the  plaintiiF  in  error  insisted,  in  the  circuit 
court,  that  such  seizure  and  condemnation  were  repugnant  to  the 
constitution  of  the  United  States. 

This  vessel  being  enrolled  and  licensed,  under  the  constitution 
and  laws  of  the  United  States,  to  be  employed  in  the  coasting  trade 
and  fisheries,  and  while  so  employed  having  been  seized  and  con- 
demned under  a  law  of  a  State,  the  owner  has  a  right  to  the  decision 
of  this  court  upon  the  question,  whether  the  law  of  the  State,  by 
virtue  of  which  condemnation  passed,  was  repugnant  to  the  consti- 
tution or  laws  of  the  United  States. 

That  part  of  the  law  in  question  containing  the  prohibition  and 
inflicting  the  penalty,  which  appears  to  have  been  applied  by  the 
State  court  to  this  case,  is  as  follows :  (1833,  ch.  254 :) 

^^An  ad  to  prevent  the  destruction  of  oysters  in  the  waters  of  this  State. 

*'  Whereas,  the  destruction  of  oysters  in  the  waters  of  this  State 
is  seriously  apprehended,  from  the  destructive  instrument  used  in 
taking  them,  therefore 

Sec.  1.  Be  it  enacted  by  the  general  assembly  of  Maryland,  That 
it  shall  be  unlawful  to  take  or  catch  oysters  in  any  of  the  waters  ot 
this  State  with  a  scoop  or  drag,  or  any  other  instrument  than  such 
tongs  and  rakes  as  are  now  in  use,  and  authorized  by  law  ;  and  all 
persons  whatever  are  hereby  forbid  the  use  of  such  instruments  in 
taking  or  catching  oysters  in  the  waters  of  this  State,  on  pain  of 
forfeiting  to  the  State  the  boat  or  vessel  employed  for  the  purpose, 
together  with  her  papers,  furniture,  tackle,  and  apparel,  and  all 
things  on  board  the  same." 

The  question  is,  whether  this  law  of  the  State  afforded  valid  cause 
for  seizing  a  licensed  and  enrolled  vessel  of  the  United  States,  and 
interrupting  its  voyage,  and  pronouncing  for  its  forfeiture.  To 
have  this  effect,  we  must  find  that  the  State  of  Maryland  had  power 
to  enact  this  law. 

The  purpose  of  the  law  is,  to  protect  the  growth  of  oysters  in  the 
waters  of  the  State,  by  prohibiting  the  use  of  particular  instruments 
in  dredging  for  them.  No  question  was  made  in  the  court  below 
whether  the  place  in  question  be  within  the  territory  of  the  State. 
The  law  is,  in  terms,  limited  to  the  waters  of  the  State.    If  the 


DECEMBER  TERM,  1855.  61 

Smith  V.  State  of  Maryland. 

county  court  extended  the  operation  of  the  law  beyond  those  waters, 
that  was  a  distinct  and  substantive  ground  of  exception,  to  be  spe- 
cifically taken  and  presented  on  the  record,  accompanied  by  all  the 
necessary  facts  to  enable  this  court  to  determine  whether 
a  voyage  of  a  vessel,  *  licensed  and  enrolled  for  the  coast-  [  *74  ] 
ing  trade,  had  been  interrupted  by  force  of  a  law  of  a  State 
while  on  the  high  seas,  and  out  of  the  territorial  jurisdiction  of  such 
State. 

To  present  to  this  court  such  a  question  upon  a  writ  of  error  to  a 
State  court,  it  is  not  enough  that  it  might  have  been  made  in  the 
court  below  ;  it  must  appear  by  the  record  that  it  was  made,  and 
decided  against  the  plaintiff  in  error. 

As  we  do  not  find  from  the  record  that  any  question  of  this  kind 
was  raised,  we  must  consider  that  the  acts  in  question  were  done, 
and  the  seizure  made,  within  the  waters  of  the  State ;  and  that  the 
law,  if  valid,  was  not  misapplied  by  the  county  court  by  extending 
its  operation,  contrary  to  its  terms,  to  waters  without  the  limits  of 
the  State.  What  we  have  to  consider  under  this  writ  of  error  is, 
whether  the  law  itself,  as  above  recited,  be  repugnant  to  the  con- 
stitution or  laws  of  the  United  States. 

It  was  argued  that  it  is  repugnant  to  that  clause  of  the  constitu- 
tion which  confers  on  congress  power  to  regulate  commerce,  because 
it  authorizes  the  seizure,  detention,  and  forfeiture  of  a  vessel  enrolled 
and  licensed  for  the  coasting  trade,  under  the  laws  of  the  United 
States,  while  engaged  in  that  trade. 

But  such  enrollment  and  license  confer  no  immunity  from  the 
operation  of  valid  laws  of  a  State.  If  a  vessel  of  the  United  States, 
engaged  in  commerce  between  two  States,  be  interrupted  therein  by 
a  law  of  a  State,  the  question  arises  whether  the  State  had  power  to 
make  the  law  by  force  of  which  the  voyage  was  interrupted.  This 
question  must  be  decided,  in  each  case,  upon  its  own  facts.  If  it 
be  found,  as  in  Gibbon  v.  Ogden,  9  Wheat.  1,  that  the  State  had 
not  power  to  make  the  law,  under  which  a  vessel  of  the  United 
States  was  prevented  from  prosecuting  its  voyage,  then  the  preven- 
tion is  unlawful,  and  the  proceedings  under  thelaw  invalid.  But 
a  State  may  make  valid  laws  for  the  seizure  of  vessels  of  the  United 
States.     Such,  among  others,  are  quarantine  and  health  laws. 

In  conjsidering  whether  this  law  of  Maryland  belongs  to  one  or 
the  other  of  these  classes  of  laws,  there  are  certain  established 
principles  to  be  kept  in  view,  which  we  deem  decisive. 

Whatever  soil  below  low-water  mark  is  the  subject  of  exclusive 
propriety  and  ownership,  belongs  to  the  State,  on  whose  maritime 
border,  and  within  whose  territory  it  lies,  subject  to  any  lawful 
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grants  of  that  soil  by  the  State,  or  the  sovereign  power  which  gov- 
erned its  territory  before  the  declaration  of  independence.  Pollard's 
Lessee  v.  Hagan,  3  How:  212 ;  Martin  v.  Waddell,  16  Pet.  867 ;  Den 
V.  The  Jersey  Co.  15  How.  426. 

But  this  soil  is  held  by  the  State,  not  only  subject  to,  but  in 
some  sense  in  trust  for,  the  enjoyment  of  certain  public 
[  *  75  ]  rights,  *  among  which  is  the  common  liberty  of  taking 
fish,  as  well  shell-fish  as  floating  fish.  Martin  v.  Wad- 
dell ;  Den  v.  Jersey  Co. ;  Corfield  v,  Coryell,  4  Wash.  R.  376 ;  Fleet 
V.  Hagemen,  14  Wend.  42  ;  Arnold  v.  Munday,  1  Halst.  1 ;  Parker 
t;.  Cutler  Milldam  Corporation,  2  Appleton  (Me.)  R.  353 ;  Peck  t;. 
Lockwood,  5  Day,  22 ;  Weston  et  at.  v,  Sampson  e^  oZ.,  8  Cush.  347. 
The  State  holds  the  propriety  of  this  soil  for  the  conservation  of  the 
public  rights  of  fishery  thereon,  and  may  regulate  the  modes  of  that 
enjoyment  so  as  to  prevent  the  destruction  of  the  fishery.  In  other 
words,  it  may  forbid  all  such  acts  as  would  render  the  public  right 
less  valuable,  or  destroy  it  altogether.  This  power  results  from 
the  ownership  of  the  soil,  from  the  legislative  jurisdiction  of  the 
State  over  it,  and  from  its  duty  to  preserve  unimpaired  those  public 
uses  for  which  the  soil  is  held.  Vattel,  b.  1,  c.  20,  s.  246  ;  Corfield 
V,  Coryell,  4  Wash.  R.  876.  It  has  been  exercised  by  many  of  the 
States.     See  Angell  on  Tide  Waters,  145,  156,  170,  192-3. 

The  law  now  in  question  is  of  this  character.  Its  avowed,  and 
unquestionably  its  real,  object  is  to  prevent  the  destruction  of  oys- 
ters within  the  waters  of  the  State,  by  the  use  of  particular  instru- 
ments in  taking  them.  It  does  not  touch  the  subject  of  the  common 
liberty  of  taking  oysters,  save  for  the  purpose  of  guarding  it  from 
injury,  to  whomsoever  it  may  belong,  and  by  whomsoever  it  may  be 
enjoyed.  Whether  this  liberty  belongs  exclusively  to  the  citizens 
of  the  State  of  Maryland,  or  may  lawfully  be  enjoyed  in  common 
by  all  citizens  of  the  United  States ;  whether  this  public  use  may 
be  restricted  by  the  State  to  its  own  citizens,  or  a  part  of  them,  or 
by  force  of  the  constitution  of  the  United  States  must  remain  com- 
mon to  all  citizens  of  the  United  States ;  whether  the  national  gov- 
ernment, by  a  treaty  or  act  of  congress,  can  grant  to  foreigners  the 
right  to  participate  therein ;  or  what,  in  general,  are  the  limits  of 
the  trust  upon  which  the  State  holds  this  soil,  or  its  power  to  define 
and  control  that  trust,  are  matters  wholly  without  the  scope  of  this 
case,  and  upon  which  we  give  no  opinion. 

So  much  of  this  law  as  is  above  cited  may  be  correctly  said  to  be 
not  in  conflict  with,  but  in  furtherance  of,  any  and  all  public  rights 
of  taking  oysters,  whatever  they  may  be ;  and  it  is  the  judgment  of 
the  court,  that  it  is  within  the  legislative  power  of  the  State  to  inter- 
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rupt  the  voyage  and  inflict  the  forfeiture  of  a  vessel  enrolled  and 
licensed  under  the  laws  of  the  United  States,  for  a  disobedience,  by 
those  on  board,  of  the  commands  of  such  a  law.  To  inflict  a  for- 
feiture of  a  vessel  on  account  of  the  misconduct  of  those  on  board — 
treating  the  thing  as  liable  to  forfeiture,  because  the  instrument  of 
the  oiTense  is  within  established  principles  of  legislation, 
which  have  been  applied  *by  most  civilized  governments.  [  *  76  ] 
The  Malek  Adhel,  2  How.  233-4,  and  cases  there  cited. 
Our  opinion  is,  that  so  much  of  this  law  as  appears  by  the  record 
to  have  been  applied  to  this  case  by  the  court  below,  is  not  repug- 
nant to  the  clause  in  the  constitution  of  tlie  United  States  which 
confers  on  congress  power  to  regulate  comruerco. 

It  was  also  suggested,  that  it  is  repugnant  to  the  second  section 
of  the  third  article,  which  declares  that  the  judicial  power  of  the 
United  States  shall  extend  to  all  cases  of  admiralty  and  maritime 
jurisdiction.  But  we  consider  it  to  have  been  settled  by  this  court, 
in  United  States  v.  Bevans,  3  Wheat.  386,  that  this  clause  in  the 
constitution  did  not  affect  the  jurisdiction,  nor  the  legislative  power 
of  the  States,  over  so  much  of  their  territory  as  lies  below  high- 
water  mark,  save  that  they  parted  with  the  pawer  so  to  legislate  as 
to  conflict  with  the  admiralty  jurisdiction  or  laws  of  the  United 
States.  As  this  law  conflicts  neither  with  the  admiralty  jurisdic- 
tion of  any  court  of  the  United  States  conferred  by  congress,  nOr 
with  any  law  of  congress  whatever,  we  are  of  opinion  it  is  not 
repugnant  to  this  clause  of  the  constitution.  The  objection  that 
the  law  in  question  contains  no  provision  for  an  oath  on  which  to 
found  the  warrant  of  arrest  of  the  vessel,  cannot  be  here  main- 
tained. So  far  as  it  rests  on  the  constitution  of  the  State,  the  objec- 
tion is  not  examinable  here,  under  the  twenty-fifth  section  of  the 
judiciary  act.  If  rested  on  that  clause  in  the  constitution  of  the 
United  States  which  prohibits  the  issuing  of  a  warrant  but  on  prob- 
able cause  supported  by  oath,  the  answer  is,  that  this  restrains  the 
issue  of  warrants  only  under  the  laws  of  the  United  States,  and  has 
no  application  to  State  process.  Barron  v.  Mayor,  &c.9  of  Balti- 
more, 7  Pet.  243 ;  Lessee  of  Livingston  v,  Moore  et  aL,  7  Pet.  469 ; 
Fox  V.  Ohio,  5  How.  410. 

The  judgment  of  the  circuit  court  of  Maryland  in  and  for  Anne 
Airundel  county  is  affirmed,  with  costs. 
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WiLUAM  H.  Jones  and  others  v.  Thomas  M.  League. 

18  H.  76. 
Fleadiho — Citizenship — Allegation  and  Fboof. 

1.  Where  the  declaration  alleges  the  proper  citizenship  of  the  parties,  the  only  mode  of 
contesting  it  is  by  a  plea  in  abatement  denying  snch  citizenship.  In  snob  plea  the 
burden  of  proof  is  on  the  defendant. 

2.  A  change  of  residence,  with  real  intent  to  remain,  makes  a  change  of  citizenship,  and 
though  made  with  intent  to  give  jarisdiction,  will  be  sufficient  for  that  purpose. 

3.  But  where  the  conveyance  of  title  made  to  such  person  by  a  citizen  of  the  State  in 
which  the  suit  is  brought  contains  matter  which  shows  that  neither  the  ownership  of 
the  property  so  conveyed  nor  the  pretended  change  of  residence  is  bona  fide,  the  court 
will  not  entertain  jurisdiction  if  there  is  a  plea  denying  the  citizenship  of  plaintiff. 

This  is  a  writ  of  error  to  the  district  court  of  the  United  States 
for  the  district  of  Texas. 

The  opinion  contains  the  pleadings,  facts,  and  instructions  on 
which  the  case  was  decided  hj  this  court. 

Mr.  Hale,  for  plaintiffs  in  error. 

Mr.  Hughes,  for  defendant. 

[  *  79  ]  *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  district  court  of  the  United 
States  of  the  district  of  Texas. 

The  plaintiff  filed  his  petition  in  the  district  court,  alleging  that 
he  was  seized  in  fee  of  a  certain  tract  of  land  in  the  county  of  Refu- 
gio, on  St.  Joseph's  island,  in  the  State  of  Texas ;  beginning,  on 
said  island,  at  the  point  nearest  the  Aransas  bar ;  thence  in  a  north- 
easterly direction  with  the  sea-shore  to  the  inlet  from  the  sea  into 
the  bay ;  thence  north  forty-five  degrees  west  to  the  shore  of  the 
bay  or  lagoon ;  thence,  with  the  meanders  of  the  bay,  to  the  place 
of  beginning,  containing  three  and  one-half  leagues,  be  the  same 
more  or  less.  That  the  defendants  entered  the  same  by  force  and 
ejected  the  plaintiff. 

And  the  petition  further  represents,  that  the  plaintiff  having 
possession  of  several  other  tracts  of  lands  of  which  he  was 
[  ^80  ]  *  seized,  the  defendants  forcibly  entered  and  dispossessed 
him,  &c. ;  and  the  petitioner  prayed  that  after  due  trial, 
according  to  the  forms  of  law,  he  may  have  judgment  for  his  dam- 
ages aforesaid,  for  the  recovery  of  the  lands  aforesaid. 

Tho  defendants  plead  that  the  court  ought  not  to  take  further 
cognizance  of  the  action  of  the  plaintiff,  because  they  say  that  the 
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plaintiff  claims  title  under  and  through  a  pretended  indenture,  pur- 
porting to  he  made  and  entered  into  on  the  11th  of  May,  1850,  by 
a  certain  John  Power,  of  the  county  of  Refugio,  and  State  of  Texas, 
^a -certain  James  Hewetson,  of  the  State  of  Coahuila,  and  Republic 
of  Mexico,  by  his  attorney  in  fact,  James  Power;  and  the  said 
James  Power,  acting  for  and  in  behalf  of  the  representatives  of 
Duncan  S.  Walker,  deceased,  of  the  one  part,  and  Thomas  M. 
League,  of  the  city  of  Galveston,  and  State  of  Texas  aforesaid,  of 
the  other  part,  but  really,  and  in  law  and  fact,  only  by  the  said 
James  Power,  of  the  one  part,  and  the  plaintiff,  of  the  other  part ; 
which  said  indenture  purported  to  convey  from  James  Power  unto 
the  plaintiff,  his  heirs  and  assigns  forever,  the  said  tracts  and  par- 
cels of  land  described  in  the  petition,  and  which  the  plaintiff  seeks 
to  recover  in  this  action. 

The  said  conveyance  being  made  to  the  plaintiff  in  trust  for  the 
following  purposes :  that  the  said  League  should  commence  all  such 
suit,  or  suits,  as  might  be  necessary  to  settle  the  title  to  said  lands, 
in  the  district  court,  and,  should  a  decision  be  made  adversely  in 
said  court,  that  he  would  prosecute  a  writ  of  error  or  appeal  to  the 
supreme  court  of  the  United  States ;  and  when  the  litigation  was 
finally  determined,  the  said  League  would  convey  two-thirds  of  the 
land  recovered,  in  which  the  title  should  be  settled,  to  said  Power 
and  Hewetson,  and  the  representatives  of  the  said  Walker,  and  their 
heirs  and  assigns;  and,  until  such  conveyances  were  made,  should 
hold  said  lands  for  the  benefit  of  said  parties ;  and  the  plaintiff 
agreed  to  pay  one-third  of  the  expense  of  litigation,  and  the  expense 
before  that  time  incurred,  which  it  was  agreed  amounted  to  one 
thousand  dollars. 

And  the  defendants  allege,  that  the  said  Power,  at  the  time  of 
the  conveyance,  and  for  years  before  and  ever  since,  has  heen  a  citi- 
zen of  Texas ;  and  that  the  said  plaintiff  has  resided  in  the  State  of 
Texas  for  twelve  years,  and  is  a  citizen  of  that  State.  That  before 
commencing  suit  he  went  to  Maryland  and  other  States,  and  re- 
mained absent  about  four  months,  and  on  his  return  brought  this 
suit  as  a  citizen  of  Maryland ;  and  that  the  said  conveyance  was 
colorable,  and  was  made  to  give  jurisdiction  to  the  courts  of  the 
United  States. 

Three  other  pleas  were  filed  representing  that  the  con- 
veyance *  was  made  by  Power,  a  citizen  of  Texas,  and  who  [  *  81  ] 
is  the  real  plaintiff  in  the  case,  to  give  jurisdiction  to  the 
federal  courts,  and  that  League  is  a  nominal  plaintiff. 

The  plaintiff  admits,  for  the  purposes  of  this  cause,  that  the  only 
legal  title  which  he  claims  to  have  to  the  several  tracts  of  land  in 
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his  petition  described,  is  that  conveyed  to  him  by  James  Power,  of 
the  State  of  Texas. 

A  demurrer  was  filed  to  the  first  plea,  and  issues  joined  as  to  the 

others. 

At  an  early  period  of  this  court,  it  was  held  in  some  of  the  cir- 
cuit courts,  that  the  averment  of  citizenship,  to  give  jurisdiction, 
must  be  proved  on  the  general  issue.  And  as  a  consequence  of 
this  view,  if  at  any  stage  of  the  cause  it  appeared  that  the  plain- 
tiff's averment  of  citizenship  was  not  true,  he  failed  in  his  suit. 
But  it  is  now  held,  and  has  been  so  held  for  many  years,  that  if  the 
defendant  disputes  the  allegation  of  citizenship  in  the  declaration, 
he  must  plead  the  fact  in  abatement  of  the  suit ;  and  that  this  must 
be  done  in  the  order  of  pleading,  as  at  common  law. 

In  this  case,  jurisdiction  is  claimed  by  the  citizenship  of  the 
parties.  The  plaintiff  avers  that  he  is  a  citizen  of  Maryland,  and 
that  the  defendants  are  citizens  of  Texas. 

In  one  of  the  pleas^  it  is  averred  that  the  plaintiff  lived  in  Texas 
twelve  years  and  upwards,  and  that,  for  the  purpose  of  bringing 
this  suit,  he  went  to  the  State  of  Maryland,  and  was  absent  from 
Texas  about  four  months. 

The  change  of  citizenship,  even  for  the  purpose  of  bringing  a 
suit  in  the  federal  court,  must  be  with  the  bona  Jide  intention  of 
becoming  a  citizen  of  the  State  to  which  the  party  removes.  Nothing 
short  of  this  can  give  him  a  right  to  sue  in  the  federal  courts,  held 
in  the  State  from  whence  he  removed.  If  League  was  not  a  citizen 
of  Maryland,  his  short  absence  in  that  State,  without  a  bona  fide 
intention  of  changing  his  citizenship,  could  give  him  no  right  to 
prosecute  this  suit. 

But  it  very  clearly  appears  from  the  deed  of  conveyance  to  the 
plaintiff,  by  Power,  that  it  was  only  colorable,  as  the  suit  was  to 
be  prosecuted  for  the  benefit  of  the  grantor,  and  the  one-third  of 
the  lands  to  be  received  by  the  plaintiff  was  in  consideration  that 
he  should  pay  one-third  of  the  costs,  and  superintend  the  prosecu- 
tion of  the  suit.  The  owner  of  a  tract  of  land  may  convey  it  in 
order  that  the  title  may  be  tried  in  the  federal  courts,  but  the  con- 
veyance must  be  made  bonafide^  so  that  the  prosecution  of  the  suit 
shall  not  be  for  his  benefit. 

The  judgment  of  the  district  court  is  reversed,  for  want  of  juris- 
diction in  that  court. 
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David  Bush,  Plaintiff  in  Error,  v.  James  I.  Person,  Adminis- 
trator, &c. 

18  H.  82. 

COVEHAHTS  OF  TiTLE  HrKNIVa  WITH  THE  LaVD  AS  AFFEOTED  BT  THE  DlSCHABOE  IN 

BAirEBUPTOT  OF  THE  COVEHAHTEB. 

1.  Where  a  person  mortgaged  land  on  which  there  was  a  prior  judgment  lien,  the  use 
of  the  words,  "  grant,  hargain,  and  sell,"  hy  the  law  of  Mississippi,  created  a  cove- 
nant against  the  encumbrance  of  that  judgment. 

2.  His  subsequent  discharge  under  the  bankrupt  law  of  1841,  while  it  released  him 
from  the  personal  liability  on  the  debt  or  covenant  of  the  mortgage,  did  not  destroy 
the  covenant,  as  one  attached  to  and  running  with  the  property. 

3.  So  that  wl>en,  after  his  discharge  in  bankruptcy,  he  purchased  the  property  at  a  sale 
under  the  prior  judgment,  he  was  estopped  to  set  this  up  as  a  superior  title  to  the 
mortgage,  in  which  was  the  implied  covenant  of  warranty  against  that  judgment. 

Writ  of  error  to  the  high  court  of  errors  and  appeals  of  the 
State  of  Mississippi.  The  opinion  contains  all  necessary  statement 
of  the  case. 

* 

Mr.  Bayard,  for  plaintiff  in  error. 
Mr,  Crittenden^  for  defendant. 

Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 

A  bill  to  foreclose  a  mortgage  on  a  lot  of  land  in  Mississippi  was 
filed  by  the  administrator  of  the  assignee  of  the  mortgage^  in  the 
superior  court  of  chancery  in  that  State.  The  complainant  obtained 
a  decree  of  foreclosure,  and  the  respondent  appealed  to  the  high 
court  of  errors  and  appeals,  where  the  decree  of  the  superior  court 
of  chancery  was  affirmed.  The  appellant  then  prosecuted  the  writ 
of  error,  which  brings  the  case  before  this  court. 

The  case  was,  shortly,  this:  The  appellant  was  one  of  two  mort- 
gagers. When  the  mortgage  was  executed^  the  land  was  encum- 
bered by  a  lien  from  a  judgment  previously  recovered  against  the 
mortgagers. 

After  executing  the  mortgage  the  appellant  became  a  bankrupt, 
under  the  act  of  congress  of  August  19,  1841,  (5  Stats,  at  Large, 
440,)  and  received  his  discharge.  The  land  was  exposed  to  sale 
to  satisfy  the  judgment  lien,  and  the  appellant,  after  his 
*  discharge,  purchased  it.  The  court  of  appeals  of  Missis-  [  *  83  ] 
sippi  decided : 

1.  That  though  the  deed  of  mortgage  contained  no  express  cov- 
enant of  warranty,  the  words  '^  grant,  bargain,  and  sell,"  which  were 
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in  the  deed,  under  the  law  of  that  State,  imported  covenants  of 
warranty  of  title,  and  against  encumbrances,  and  for  quiet  enjoy- 
ment, as  eflFectually  as  though  such  covenants  had  been  expressly 
set  out  in  the  deed. 

2.  That,  under  the  law  of  Mississippi,  if  there  had  been  no  dis- 
charge in  bankruptcy,  the  appellant  would  be  estopped  by  his 
covenants  from  setting  up  his  after-acquired  title  to  defeat  the 
mortgage. 

3.  That  the  discharge  in  bankruptcy  did  not  enable  him  to  do  so. 

This  last  position  is  the  only  one  re-examinable  here ;  the  de- 
cision by  the  State  court,  of  all  matters  depending  exclusively  upon 
the  law  of  the  State,  being  conclusive,  on  a  writ  of  error,  under  the 
25th  section  of  the  judiciary  act  of  1*789. 

The  question  for  our  consideration  is,  what  eflfect  the  discharge 
of  a  bankrupt  has  upon  estoppels,  arising  by  law  from  covenants  of 
warranty  contained  in  his  deeds  of  conveyance  of  land. 

To  determine  this,  it  is  necessary  to  have  in  view  the  different 
modes  of  operation  of  such  covenants.  They  are  contracts,  and  an 
action  lies  for  recovery  of  the  damages  sustained  by  their  breach. 
At  law,  they  run  with  the  land ;  and  if  the  covenanter  subsequently 
acquire  an  outstanding  paramount  title,  it  enures  by  force  of  the 
covenant  to  him  who  claims  under  the  deed  of  the  covenanter. 
This  rule  is  now  established  in  the  law  of  this  country,  and  has 
been  affirmed  in  numerous  decisions  in  this  and  other  courts. 
Many  of  them  may  be  found  collected  in  a  note  to  2  Smith's  Lead- 
ing Cases,  545,  &c. 

In  equity,  the  covenanter  is  treated  as  estopped  by  his  covenant 
to  assert  that  any  outstanding  title  existed  inconsistent  with  what 
he  undertook  to  sell  and  convey. 

The  argument  on  the  part  of  the  appellant  is,  that,  under  the 
4th  section  of  the  bankrupt  act,  he  was  discharged  from  all  debts, 
contracts,  and  other  engagements  provable  under  the  act;  that  not 
only  the  debt  secured  by  this  mortgage,  but  the  covenant  of  war- 
ranty itself,  was  provable  under  the  act.  And,  consequently,  the 
covenanter,  being  released  from  the  covenant,  it  could  no  longer 
have  the  operation  allowed  to  it  by  the  courts  of  Mississippi. 

It  must  be  admitted,  that  if  the  covenantee  or  his  assignee  had 
released  the  covenant^  it  would  be  difficult  to  maintain  that  it 
could  continue  in  existence  for  any  purpose.  But  it  must  be  con- 
sidered, that  whatever  discharge  has  taken  place  in  this 
[  *  84  ]  case,  *  is  by  force  of  a  statute,  which  may  have  so  quali- 
fied and  limited  its  effect  as  still  to  leave  the  covenant  in 
existence  for  one  purpose,  though  not  for  others ;  and  that  the  ques- 
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tion,  whether  it  has  done  so,  can  be  determined  only  by  examin- 
ing the  act,  and  ascertaining  the  will  of  the  legislature  in  this  par- 
ticular. 

The  second  section  of  the  act  contains  this  proviso:  '^That 
nothing  in  this  act  contained  shall  be  construed  to  annul,  destroy, 
or  impair  any  lawful  rights  of  married  women,  or  minors,  or  any 
liens,  mortgages,  or  other  securities  on  property,  real  or  personal, 
which  may  be  valid  by  the  laws  of  the  States  respectively,  and  which 
are  not  inconsistent  with  the  provisions  of  the  second  and  fifth  sec- 
tions of  this  act."  There  does  not  appear  to  have  b^n  anything 
in  this  mortgage  inconsistent  with  those  sections;  and  it  is  not 
denied  that  the  mortgage  itself,  considered  simply  as  a  conveyance 
of  the  land,  remained  unaffected  by  the  act. 

It  is  therefore  obvious,  that  though  the  bankrupt,  personally, 
was  released  by  the  act,  the  debt  due  from  the  land  continued  un- 
discharged. In  this  particular^  beyond  all  doubt,  the  discharge  by 
the  act  differs  from  a  release  by  the  creditor ;  since,  if  the  latter  had 
released  the  debtor,  the  mortgage  would  thereby  have  been  satis- 
fied, and  the  charge  on  the  land  destroyed. 

The  intention  of  the  legislature  to  carry  out  this  distinction  be- 
tween the  personal  liability  of  the  debtor  and  the  liability  of  the 
land,  and  to  preserve  the  latter  in  full  force,  unaffected  by  the  dis- 
charge of  the  debtor,  is  clearly  declared  by  the  act.  The  act  says, 
in  so  many  words,  that  a  mortgage,  valid  by  the  law  of  the  State, 
shall  not  be  impaired  by  anything  in  the  act. 

We  think  there  is  sufficient  reason  why  this  proviso  should  be 
so  construed  as  completely  to  save  the  effect  and  operation  of  all 
estoppels  running  with  the  land  and  operating  at  law  to  pass  the 
legal  title,  or  in  equity  to  conclude  the  grantor  from  asserting  the 
existence  of  a  title  inconsistent  with  what  he  undertook  to  sell 
and  convey.  The  purpose  of  the  legislature  to  afford  complete  and 
effectual  protection  to  mortgage  titles,  against  anything  which 
was  to  be  done  under  the  act,  and  the  broad  and  strong  terms  in 
which  this  purpose  is  expressed,  require  us  to  say,  that  the  debtor 
cannot  derive  from  the  act  an  enabling  power  to  do  or  assert  any- 
thing which  will  impair  a  mortgage  otherwise  valid.  Nor  is 
there  any  incongruity  with  established  principles,  in  holding  that 
the  personal  discharge  of  the  debtor  does  not  free  him  from  the 
estoppel. 

If  this  obligation  could  rest  solely  upon  a  covenant,  effectual 
in  law  to  charge  the  grantor  in  a  personal  action,  it  would  fol- 
low, that  when  such  personal  liability  was  released  by  the  bank* 
nipt  act,  the  estoppel  would  naturally  fall  with  it;  and  that  an 
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[  *  85  ]  *  intention  to  preserve  the  estoppel  ought  to  be  clearly 
indicated  to  induce  the  court  to  say  it  was  not  destroyed; 
but  such  estoppels  do  not  depend  on  personal  liability  for  damages. 
This  is  apparent,  when  we  remember  that  estoppels  bind,  not  only 
parties,  but  privies  in  blood  and  estate,  though  not  personally  lia- 
ble on  the  covenants  creating  the  estoppel.  See  Carver  v,  Jackson, 
4  Pet.  85,  87;  White  v.  Patten,  24  Pick.  324;  Mark  v.  Willard, 
13  New  Hamp.  R.  389;  Baxter  r.  Bradbury,  20  Maine  R.  260. 

Indeed,  it  is  the  settled  doctrine  of  this  court,  not  only  that  no 
existing  personal  liability  is  necessary  to  work  an  estoppel,  but  that 
none  need  have  existed  at  any  time.  In  Van  Renssalaer  v,  Kearney 
etcU,,  11  How.  322,  it  was  held,  after  great  consideration  and  a  full 
examination  of  the  authorities,  that  *'if  a  deed  bear  on  its  face 
evidence  that  the  grantors  intended  to  convey,  and  the  grantee 
expected  to  become  invested  with,  an  estate  of  a  particular  descrip- 
tion or  quality,  and  that  the  bargain  had  proceeded  upon  that  foot- 
ing between  the  parties ;  then,  although  it  may  not  contain  any 
covenants  of  title,  in  the  technical  sense  of  the  term,  still,  the  legal 
operation  and  effect  of  the  instrument  will  be  as  binding  on  the 
grantor  and  those  claiming  under  him,  in  respect  to  the  estate  thus 
described,  as  if  a  formal  covenant  to  that  effect  had  been  inserted ; 
at  least,  so  far  as  to  estop  them  from  ever  afterwards  denying  that 
he  was  seized  of  the  particular  estate  at  the  time  of  the  convey- 


ance." 


It  is  familiar  law,  also,  which  was  applied  in  Carver  v.  Jackson, 
4  Pet.  86,  88,  that  a  mere  recital  of  a  fact  in  a  deed  is  as  effectual 
an  estoppel  as  a  covenant.  There  is  no  necessary  connection,  there- 
fore, between  the  personal  liability  of  the  debtor  on  his  covenant, 
and  the  estoppel  which  arises  therefrom ;  and  it  is  not  an  incon- 
gruity for  the  legislature  to  preserve  the  latter  while  they  discharge 
the  former. 

Estoppels  which  run  with  the  land  and  work  thereon  are  not 
mere  conclusions  ;  they  pass  estates,  and  constitute  titles ;  they  are 
muniments  of  title,  assuring  it  to  the  purchaser.  Their  operation 
is  highly  beneficial,  tending  to  produce  security  of  titles  ;  and  if  a 
discharge  under  the  bankrupt  law  were  allowed  to  destroy  this  mode 
of  assurance,  it  would  in  an  important  particular  impair  the  opera- 
tion of  deeds  containing  it.  This,  by  the  express  words  of  the 
bankrupt  law,  is  prohibited. 

In  Stewart  v.  Anderson,  10  Alabama  R.  604,  the  supreme  court 
of  Alabama  had  this  precise  question  before  them,  and  held  the 
bankrupt  estopped.  A  similar  decision  was  made  by  the  court  of 
appeals  of  Maryland  in  reference  to  the  effect  of  a  discharge  under 
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the  insolvent  law  of  that  State.     Dorsey  v.  Gasaway,  2  H.  and  J. 
411. 

*Our  opinion  is,  that  the  decree  of  the  high  court  of  [  *86  ] 
errors  and  appeals  of  Mississippi  should  be  affirmed,  with 
costs. 


Samubl  Verden,  Plaintiff  in  Error,  v.  Isaac  Coleman. 

18  H.  86. 

What  is  ▲  Fival  Decree. 

The  court  re-aseerts  the  principle  that  an  order  dissolving  an  injunction  is  not  such  a 
final  decree  as  can  he  re-examined  in  this  court,  unless  it  disposes  of  the  bill,  although 
such  order  may  have  been  affirmed  on  appeal  in  a  State  court. 

The  case  is  brought  by  writ  of  error  to  the  supreme  court  of 
Indiana,  and  requires  no  further  statement  than  what  is  found  in 
the  opinion  of  the  court. 

Mr.  GiUett,  for  plaintiff  in  error. 

No  appearance  for  defendant.  • 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  plaintiff  filed  his  bill  in  the  circuit  court  of  Benton  county, 
Indiana,  sitting  in  chancery,  to  obtain  a  decree  to  cancel  a  mort- 
gage and  the  mortgage  note,  and  also  to  restrain,  by  injunction, 
the  mortgagee  from  proceeding  upon  the  power  of  sale  contained  in 
the  mortgage  until  the  final  hearing,  and  from  thence  perpetually. 

A  temporary  injunction  was  granted  in  vacation  upon  the  usual 
conditions,  which  was  dissolved^  on  the  coming  in  of  the  answers 
upon  the  motion  of  the  defendants,  by  the  circuit  court. 

From  the  order  dissolving  the  injunction  there  was  an  appeal  to 
the  supreme  court  of  Indiana,  where,  after  argument,  the  decree  of 
the  circuit  court  was  affirmed.  Upon  this  decree  this  writ  of  error 
is  prosecuted. 

This  court  has  repeatedly  decided  that  a  decree  upon  a  motion  to 
dissolve  an  injunction  in  the  course  of  a  chancery  cause,  and  where 
the  bill  is  not  finally  disposed  of,  is  not  such  a  final  decree  as  can 
be  re-examined  in  this  court,  under  the  terms  of  the  25th  section 
of  the  judiciary  act  of  24th  September,  1789.  McCoUum  v.  Eager, 
2  How.  61 ;  Gibbons  v.  Ogden,  6  Wheat,  448. 

The  writ  of  error  is  dismissed. 
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William  J.  Minter  and  others,  Plaintiffs  in  Error,  v.  Charles 

Crommelin. 

18  H.  87. 
Attaceivg  a  Pateht  fob  Lakd. 

1.  Under  the  act  of  March  3,  1817,  the  secretary  of  the  treasary  was  authorized  to 
decide  when  an  Indian  reservee  had  ahandoned  his  land,  and  the  secretary  alone 
conld  offer  it  for  public  sale. 

2.  A  patent  issued  by  him  for  such  land  carries  the  presamption  that  the  reservee  has 
abandoned  it,  and  that  all  the  acts  necessary  to  make  a  perfect  sale  have  been  com- 
plied with. 

3.  Although  a  patent  may  be  defeated  by  showing  a  want  of  power  in  the  officer  by 
whom  it  was  made,  this  must  be  established  by  the  party  assailing  it,  and  no  pre- 
sumption will  be  indulged  that  the  secretary  did  not  do  his  duty  in  such  case. 

Writ  of  error  to  the  supreme  court  of  Alabama.  The  facts  are 
fully  stated  in  the  opinion  of  the  court. 

Mr,  PhilUpSy  for  plaintiffs  in  error. 

Mvi  Bradley^  for  defendant. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 

The  material  facts  of  this  case  are  as  follows : 

On  the  12th  April,  1820,  a  certificate.  No.  28,  issued  from  the 
land  office  of  the  United  States  to  Tallasse  Fixico,  a  friendly  chief 
of  the  Creeks,  appropriating  to  his  use  and  occupancy  fraction  24, 
T.  18,  R.  18,  east  of  Coosa  river,  in  pursuance  of  the  act  of  con- 
gress, of  3d  March,  1817,  passed  to  carry  into  effect  the  treaty  of 
Fort  Jackson,  of  August  9,  1814,  with  the  Creek  Indians. 

The  reservee,  Tallasse  Fixico,  was  in  possession  of  the  land,  and 
while  in  possession,  in  1828,  he  sold  it,  for  a  valuable  consideration, 
to  George  Taylor,  to  whom  he  gave  a  deed  and  the  possession  of 
the  land  at  the  time  of  sale. 

The  said  Taylor,  while  in  possession,  in  July,  1834,  sold  to  C. 
Crommelin,  the  defendant  in  error,  a  portion  of  the  land,  about 
forty  acres.  The  purchaser  received  deeds  for  the  same  at  the  time 
of  sale,  dated  12th  and  14th  July,  1834,  and  immediately,  or  a 
short  time  thereafter,  entered  into  possession,  and  has  continued  in 
possession  until  the  present  time. 

On  the  4th  of  June,  1839,  Isham  Bilberry  and  Samuel  Lee  ob- 
tained from  the  land  office  at  Cahawba,  a  pre*emption  certificate, 
No.  35,014,  in  their  favor,  iinder  the  pre-emption  act  of 
[  *  88  ]  *  1834,  for  southeast  fractional  quarter  of  sec.  24,  T.  18, 
B.  18,  being  a  part  of  Tallasse  Fixico's  reservation,  and 
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embracing  the  land  in  possession  of  the  defendant  in  error,  and 
which  is  the  land  sued  for,  namely,  the  forty  acres  purchased  by 
him  from  Taylor. 

On  the  same  day,  namely,  4th  June,  1839,  Bilberry  and  Lee 
assigned  the  pre-emption  certificate  to  the  plaintiffs  in  error,  Hiram 
F.  Saltmarsh,  William  T.  Minter,  and  Ashley  Parker,  in  whose 
favor  a  patent  was  subsequently  issued. 

The  State  court  charged  the  jury  ^Hhat  if  they  found  the  defend- 
ant held  for  a  series  of  years,  and  continued  to  hold  possession 
under  deeds  from  Taylor,  and  that  Taylor  held  possession  under 
Tallasse  Fixico,  and  that  the  plaintiffs  were  never  in  possession; 
that  then,  the  defendant  held  under  color  of  title,  and  was  in  a  con- 
dition to  contest  the  validity  of  the  patent. 

''2.  That  the  certificate  of  possession  which  issued  to  Tallasse 
Fixico,  was  an  appropriation  of  the  land  by  the  government  of  the 
United  States  to  a  particular  purpose ;  and  that  if  Tallasse  Fixico, 
in  1828  or  1829,  did  abandon  said  land,  it  was  not  subject  to  entry 
under  the  pre-emption  laws.  That  the  patent,  under  which  the 
plaintiffs  claimed  title,  was  issued  under  the  pre-emption  laws  of 
the  United  States  ;  that  the  land  conveyed  by  said  patent  was  not 
subject  to  entry  under  pre-emption,  and  that,  therefore,  said  patent 
had  issued  contrary  to  law,  and  was  void." 

To  this  charge  the  plaintiffs  excepted. 

A  verdict  and  judgment  were  rendered  for  the  defendant,  and  the 
plaintiffs  took  up  the  cause  to  the  supreme  court  of  Alabama,  where 
the  judgment  was  afiSirmed,  to  bring  up  which  judgment  a  writ  of 
error  was  prosecuted  out  of  this  court. 

The  State  court  in  effect  pronounced  the  patent,  under  which  the 
plaintiffs  claimed  title,  to  be  void  for  want  of  authority  in  the 
ofiBcers  of  the  United  States  to  issue  it,  on  the  supposition  that  the 
land  was  reserved  from  sale  when  it  was  entered  and  granted.  The 
presumption  is,  that  the  patent  is  valid,  and  passed  the  legal  title ; 
and,  furthermore,  it  is  prima  facie  evidence  of  itself  that  all  the 
incipient  steps  had  been  regularly  taken  before  the  title  was  per- 
fected by  the  patent.  It  has  been  so  held  by  this  court  in  many 
instances,  commencing  with  the  case  of  Polk  v.  Wendell,  9  Cranch, 
98,  99. 

But  if  the  executive  officers  had  no  authority  to  issue  the  patent 
because  the  land  was  not  subject  to  entry  and  grant,  then  it  is  void, 
and  the  want  of  power  may  be  proved  by  a  defendant  at  law.  9 
Cranch,  99.  And  the  question  here  is,  whether  the  defendant  has 
proved  the  want  of  authority  ? 

The  6th   section  of  the  act  of  1817   provides  that  no  land 
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[  *  89  ]  *  reserved  to  a  Creek  warrior,  should  be  offered  for  sale 
by  the  register  of  the  land  oflSce,  unless  specially  di- 
rected by  the  secretary  of  the  treasury.  Both  by  the  treaty  and  the 
act  of  congress,  it  was  declared  that  if  the  Indian  abandoned  the 
reserved  land,  it  became  forfeited  to  the  United  States.  The  fact 
of  abandonment,  the  secretary  was  authorized  to  decide,  and  if  he 
did  80  find,  he  might  then  order  the  land  to  be  sold  as  other  public 
lands.  The  rule  being  that  the  patent  is  evidence  that  all  previous 
steps  had  been  regularly  taken  to  justify  making  of  the  patent ; 
and  one  of  the  necessary  previous  steps  here  being  an  order  from 
the  secretary  to  the  register  to  offer  the  land  for  sale,  because  the 
warrior  had  abandoned  it,  we  are  bound  to  presume  that  the  order 
was  given.  That  such  is  the  effect,  as  evidence,  of  the  patent  pro- 
duced by  the  plaintiffs,  was  adjudged  in  the  case  of  Bagnell  v. 
Broderick,  13  Pet.  450,  and  is  not  open  to  controversy  anywhere, 
and  the  State  court  was  mistaken  in  holding  otherwise. 

The  defendant  being  in  possession,  without  any  title  from  the 
United  States,  we  deem  it  unnecessary  to  discuss  the  effect  of  the 
parol  proof  introduced  in  the  State  circuit  court  to  defeat  the 
patent. 

It  is  therefore  ordered  that  the  judgment  of  the  supreme  court 
of  Alabama  be  reversed. 


THE  BAY  STATE. 


McCready  and  others,  Appellants,  v.  Goldsioth  and  others. 

« 

18  H.  89. 
Admiralty — Carelessness  by  reason  of  Great  Speed  in  a  Foo. 

1.  It  is  satiafactory  evidence  of  gross  carelessnesfl,  that  a  large  steamer  is  proved  to  have 
proceeded  down  Long  Island  Sound,  in  the  direct  track  of  the  coasting  trade,  at  the 
rate  of  sixteen  miles  an  hour,  of  a  foggy  morning;  and  she  must  be  held  r&«ponsible 
for  damages  to  a  sailing  vessel  at  anchor,  run  down  by  her  under  such  circumstances. 

2.  There  was  not  sufficient  evidence  in  this  case  to  establish  a  uniform  usage  for  vessels 
lying  at  anchor  in  a  fog  to  blow  a  fog-horn,  and  the  vessel  is  not  at  fault  for  omitting 
this,  as  well  as  beating  empty  barrels  to  make  a  noise. 

• 

Appeal  from  the  circuit  court  for  the  southern  district  of  New- 
York. 

The  suit  was  originally  brought  in  the  admiralty  jurisdiction  of 
the  district  court,  by  the  owners  of  the  schooner  Oriana,  against  the 
steamer  Bay  State,  for  a  collision  ;  and  the  district  court  held  both 
vessels  in  fault,  and  made  a  decree  based  on  this,  dividing  the  losses. 
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This  was  reversed  on  appeal  to  the  circuit  court,  which  decreed 
that  the  steamer  was  liable  for  all  the  damages  growing  out  of  the 
collision ;  and  from  this  latter  decree  the  case  is  brought  to  this  court 
on  appeal.  Being  a  question  mainly  of  facts,  they  are  stated  very 
fully  in  the  opinion. 

Mr.  Lord,  for  appellants. 

Mr.  Cutting  J  for  appellees. 

*  Mr.  Justice  Neijson  delivered  the  opinion  of  the  court.  [  *  90  ] 

This  is  an  appeal  in  admiralty,  in  a  case  of  collision, 
from  a  decree  of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York. 

The  collision  occurred  on  Long  Island  Sound,  off  Watch  Hill 
light,  on  the  Cionnecticut  shore,  between  the  schooner  Oriana  and 
the  steamer  Bay  State,  on  the  13th  of  August,  1847,  when  the 
former  was  run  down  and  sunk.  The  schooner  was  laden  with 
coal,  and  on  her  way  to  New  Bedford.  The  steamer  was  engaged 
in  one  of  her  usual  trips  from  Fall  River,  through  the  Sound,  to 
the  city  of  New  York.  On  the  morning  of  the  accident  the  weather 
was  thick  and  foggy,  and  so  dark  that  a  vessel  could  not  be  seen 
over  two  or  three  hundred  feet  off,  and  the  wind  at  a  dead  calm. 
The  schooner  lay  helpless  on  the  water. 

The  steamer  is  a  large  vessel,  some  sixteen  hundred  tons  burden, 
with  powerful  engines,  and  of  great  speed,  and  was  coming  down 
the  Sound  at  the  time  at  the  rate  of  sixteen  or  seventeen  miles  the 
hour.  The  hands  on  board  the  schooner  heard  the  noise  of  her 
paddle-wheels  before  she  appeared  in  sight;  she  was  within  Jess 
than  her  length  when  they  could  first  discern  her ;  and  she  had 
approached  within  that  distance  of  the  schooner  before  that  vessel 
was  discerned  by  the  hands  on  board  the  steamer. 

The  place  where  this  collision  occurred  is  in  the  direct  track  of 
the  coasting  trade  between  the  Eastern  States,  New  York,  and 
Pennsylvania,  and  where  the  waters  are  greatly  frequented  by 
vessels  engaged  in  it. 

We  agree,  that  it  is  not  for  this  court  to  lay  down  any  fixed  and 
inflexible  rule  as  it  respects  the  rate  of  speed  of  steam  vessels  navi- 
gating these  waters.  This  must  depend  upon  the  circumstances 
attending  each  particular  case.  These  may  justify  a  rate  deemed 
prudent  navigation  at  one  time  that  would  be  wholly  un- 
justifiable at  another.  But  we  feel  no  difficulty  in  *  saying  [  *  91  ] 
that,  in  a  case  circumstanced  as  the  present  one,  a  fog  so 
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dense  that  the  most  vigilant  look-out  would  be  unable  to  discern  a 
vessel  at  a  distance  of  more  than  sixty  or  one  hundred  yards — 
navigating,  at  the  time,  waters  frequented  with  sailing  vessels — 
a  rate  of  sixteen  or  seventeen  miles  the  hour  is  altogether  inadmis- 
sible as  prudent  or  reasonably  safe  navigation.  According  to  the 
testimony  of  the  pilot,  it  would  take  four  or  five  minutes  to  stop 
The  Bay  State  at  this  rate  of  speed ;  at  a  reduced  rate,  it  would  of 
course  take  a  proportiqnably  less  time.  This,  in  addition  to  the 
better  opportunity  for  each  vessel  approaching  to  adopt  the  proper 
manoeuvre  to  avoid  the  collision,  should  admonish  those  engaged 
in  navigating  vessels  of  this  description,  of  the  propriety,  if  not 
necessity,  of  slacking  their  speed  in  thick  weather,  and  especially 
in  a  track  where  other  water  craft  are  usually  to  be  met. 

Some  of  the  oflOicers  on  board  this  steamer,  as  is  apparent  from 
the  evidence,  were  laboring  under  a  very  imperfect  appreciation  of 
their  whole  duty  as  regarded  her  proper  navigation. 

A  passenger  on  board,  who  witnessed  the  collision,  was  struck 
with  the  impropriety  of  the  rate  of  speed,  and  asked  why  they  ran 
so  fast  in  a  fog,  and  was  answered  that  it  was  necessary,  in  order 
to  enable  them  to  keep  their  reckoning  in  going  from  place  to  place. 
And  we  learn  also  from  the  testimony  of  the  pilot  and  some  others, 
that  they  make  no  difference  in  the  rate  of  speed  in  consequence  of 
a  fog ;  that  they  go  slow  when  making  land,  or  a  light,  or  in  narrow 
passages,  and  when  sounding  the  lead,  as  if  the  only  precautions 
they  were  bound  to  observe  in  the  navigation  were  as  it  respected 
the  safety  of  their  own  vessel. 

We  will  only  repeat  what  we  said  in  the  case  of  Newton  v.  Steb- 
bins,  10  How.  606:  ''That  it  may  be  matter  of  convenience  that 
steam  vessels  should  proceed  with  great  rapidity;  but  the  law  will 
not  justify  them  in  proceeding  with  such  rapidity,  if  the  property 
and  lives  of  other  persons  are  thereby  endangered." 

We  are  all  satisfied  that  this  vessel  was  grossly  in  fault,  on  ac- 
count of  the  rate  of  speed  with  which  she  was  moving,  under  the 
circumstances,  at  the  time  of  the  collision. 

The  remaining  question  is,  whether  or  not  the  schooner  was  also 
in  fault.  And  this,  in  the  present  case,  depends  upon  another, 
namely,  whether  she  omitted  any  precautionary  measures  which 
she  was  bound  to  observe  under  the  circumstances,  such  as  beating 
empty  casks  or  blowing  a  fog-horn,  with  a  view  to  give  notice,  to 
vessels  approaching,  of  her  position. 

A  good  many  witnesses  have  been  examined  as  to  the  usage 
of  vessels  navigating  the  Sound,  in  respect  to  the  blowing  of 
horns,  beating  of  empty  barrels,  and  the  like,  in  thick  and  foggy 
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*  weather ;  but,  on  looking  carefully  into  the  testimony,  [  *  92  ] 
it  will  be  found  that  no  such  general  or  established  usage 
has  been  proved. 

The  evidence  of  most  of  the  experienced  masters  who  have  been 
examined  goes  to  disprove  the  prevalence  of  any  such  usage.  The 
practice  is  occasionally  resorted  to  in  the  navigation  of  the  Sound, 
but  with  what  advantage  or  security  against  accidents  does  not 
distinctly  appear.  Without  much  more  evidence  of  the  usage,  and 
of  its  utility  in  preventing  collisions,  than  is  shown  in  this  case,  we 
cannot  say  that  the  omission  to  comply  with  it  is  of  itself  charge- 
able as  a  fault  against  the  schooner.  It  may  well  be,  that  the  use 
of  these  means  should  be  entitled  to  consideration  upon  a  nice  ques- 
tion of  proper  vigilance  and  caution,  in  a  case  of  collision  between 
two  vessels,  like  any  other  precautionary  measure  that  might  tend 
to  prevent  its  occurrence.  Beyond  this,  we  do  not  think  the  evi- 
dence as  disclosed  in  the  case  would  justify  us  in  carrying  the  effect 
of  the  omission. 

Besides,  we  are  not  satisfied,  upon  the  evidence,  that  the  precau- 
tionary measure  of  blowing  horns,  or  ringing  a  fog-bell,  would  have 
been  of  any  avail  under  the  circumstances  of  this  case.  The  wit- 
nesses on  the  part  of  the  steamer  agree  that  the  noise  of  the  motion 
of  the  vessel  in  the  water  is  so  great  that  it  could  be  heard  at  a 
much  further  distance  than  their  own  fog-bell ;  and  several  of  them 
consider  the  bell  useless  for  this  reason ;  and  one  of  them  states 
expressly  that  he  did  not  recollect  ever  hearing  a  horn  while  on  a 
steamboat  when  she  was  under  way,  but  had  after  she  stopped.  A 
horn,  it  is  said  by  some  of  the  witnesses,  cannot  be  heard,  at  the 
furthest,  over  a  mile  and  a  half;  and  if  so,  it  certainly  could  not 
be  heard  anything  like  that  distance,  if  at  all,  on  board  a  steamboat 
in  motion.  The  steamer,  as  we  have  seen,  was  moving  at  a  rate  of 
more  than  a  mile  in  four  minutes ;  and  taking  into  view  the  size 
of  The  Bay  State,  with  her  powerful  engines,  together  with  this 
rate  of  speed,  it  is  quite  apparent  that  if  a  horn  could  have  been 
heard  at  all,  it  could  not^  upon  any  reasonable  conclusion,  in  time 
to  have  materially  influenced  the  result. 

We  are  satisfied  the  decree  of  the  court  below  is  right^  and  should 
be  affirmed. 
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The  United  States,  PlaintiflTs  in  Error,  v.  Catesby  Ap.  Eoger  Jonbb. 

18  H.  92. 

BeTjAtive  Powers  of  the  Secbetabies  of  the  Defabthents  and  the  Aocoithtihq 

Officers  of  the  Tbeasuby  Department. 

The  act  of  the  secretary  of  the  navy,  in  transmitting  a  sum  of  money  ($1,000)  to  an 
officer  of  the  navy  in  Paris,  to  be  expended  in  payment  for  medicine  and  medical 
attendance  on  himself,  cannot  be  revised  by  the  comptroller  of  the  treasury  so  as  to 
charge  the  officer  with  the  same. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court  and  the 
dissenting  opinion  of  Mr.  Justice  Daniel. 

Mr,  Cushing,  attorney  general,  for  the  plaintiff. 

Mr,  Carlisle  and  Mr.  Jones,  for  defendant. 

[  *  94  ]  *  Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 
The  action  in  this  case  is  for  money  had  and  received  by 
the  defendant,  Jones.  It  was  entered  amicably,  and  submitted  on 
a  case  stated. 

The  defendant  is  a  lieutenant  in  the  navy  of  the  United  States. 
In  December,  1851,  he  was  in  Paris,  on  leave  of  absence,  and  was 
severely  and  dangerously  wounded  by  accident,  during  the  emeute 
or  revolutionary  outbreak  in  that  month.  In  July,  1852,  he  was 
placed  by  the  secretary  of  the  navy  on  special  duty,  for  the  collec- 
tion of  information  relative  to  the  steam  navy  of  France.  After- 
wards, in  August,  1852,  the  sum  of  one  thousand  dollars  was 
transmitted  to  him  by  the  secretary  of  the  navy,  with  orders  to 
apply  it  *Ho  discharge  the  expenses  attending  the  injuries  received 
by  him  in  Paris."  It  is  admitted  that  this  money  was  disbursed 
according  to  the  orders  of  the  secretary.  The  accounting  officers  of 
the  treasury  have  charged  the  amount  so  disbursed  by  the  defendant 
against  him  on  his  pay  account,  '^  and  have  refused  to  recognize  the 
authority  of  the  secretary  of  the  navy  in  the  premises." 

The  reason  alleged  for  this  refusal  by  the  accounting  officer  is, 
that  by  his  construction  of  the  second  section  of  the  act  of  3d  of 
March,  1835,  c.  27,  the  secretary  of  the  navy  had  no  author- 
[  *  95  ]  ity  to  make  such  appropriation  of  the  funds  of  the  *  gov- 
ernment in  his  hands.  The  act,  so  far  as  it  is  material;  is 
in  these  words:  **  That  the  yearly  allowance  provided  in  this  act 
is  all  the  pay,  compensation,  and  allowance  which  shall  be  received 
under  any  circumstances  whatever  by  any  such  officer,"  &c. 
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Notwithstanding  an  opinion  of  a  late  attorney  general  to  the 
contrary,  the  accounting  officer  '* entertains  no  doubt"  that  the 
expenses  attending  the  medical  treatment  of  a  sick  and  disabled 
officer  or  seaman  are  among  the  ^^  allowances  "  prohibited  by  this 
act,  and  has  consequently  felt  bound  to  repudiate  the  secretary's 
construction  of  the  law,  and  his  opinion  as  to  the  powers  and  duties 
of  his  depdrtraent. 

For  the  purposes  of  this  case,  however,  it  will  not  be  necessary  for 
the  court  to  decide  between  these  discordant  opinions  as  to  what 
things  come  within  the  category  of  " allowances,' '  according  to  tbe 
true  intent  and  meaning  of  the  act  of  congress.  i 

It  is  the  peculiar  province  and  duty  of  the  navy  department  to 
provide  medical  stores  and  attendance  for  the  officers  and  seamen 
attached  to  that  service.  It  may  truly  be  said,  also,  to  enter  into 
the  contract  of  the  government  with  persons  so  employed  by  them. 
For  this  purpose  a  bureau  of  medicine  is  attached  to  this  depart- 
ment, and  numerous  medical  officers  appointed.  The  law,  more- 
over, exacts  from  every  officer  and  seaman  a  monthly  contribution 
from  their  wages  to  make  provision  for  the  sick  and  disabled. 
These  contributions  are  applied,  under  the  supervision  of  the  presi- 
dent, to  the  erection  and  maintenance  of  marine  hospitals,  and 
similar  institutions  for  the  benefit  of  seamen. 

The  exigencies  of  the  service  often  require  the  employment  of 
soldiers  and  sailors  at  a  distance  from  public  hospitals,  and  when 
the  attendance  of  the  medical  officers  cannot  be  obtained  ;  or,  con- 
sequently, in  fulfillment  of  the  humane  policy  of  the  government, 
it  frequently  becomes  necessary  to  employ  temporarily  physicians 
not  regularly  commissioned.  For  itt  this  way  alone  can  the  de- 
partment perform  the  duty  assumed  by  the  government  of  pro- 
viding the  necessary  medical  attendance  for  those  who  become  sick 
or  disiibled  in  its  service.  The  executive  department  of  the  govern- 
ment, to  which  is  intrusted  the  control  of  the  subject-matter,  must 
necessarily  determine  all  questions  appertaining  to  the  employ- 
ment and  payment  of  such  temporary  agents,  and  the  exigency 
which  demands  their  employment.  The  secretary  of  the  navy 
represents  the  president,  and  exercises  his  power  on  the  subjects 
confided  to  his  department.  He  is  responsible  to  the  people  and 
the  law  for  any  abuse  of  the  powers  intrusted  to  him.  His  acts 
and  decisions  on  subjects  submitted  to  his  jurisdiction  and  control 
by  the  constitution  and  laws,  do  not  require  the  approval 
of  any  officer  of  *  another  department  to  make  them  valid  [  *  96  ] 
and  conclusive.  The  accounting  officers  of  the  treasury 
have  not  the  burden  of  responsibility  cast  upon  them  of  revising 
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the  judgments,  correcting  the  supposed  mistakes,  or  annulling  the 
orders  of  the  heads  of  departments. 

In  the  case  before  us,  the  defendant  has  not  come  before  the 
accounting  officers  of  the  treasury,  claiming  from  the  government 
an  '^  allowance  "  for  medical  attendance  while  on  leave  of  absence, 
and  submitting  to  these  officers  the  propriety  and  legality  of  such 
"allowance."  On  the  contrary,  the  agreed  case  shows'that  a  sum 
of  money  had  been  transmitted  to  the  defendant  by  the  secretary 
of  the  navy  to  be  disbursed,  and  that  he  had  disbursed  it  according 
to  his  orders  ;  and  whether  it  was  for  paying  for  services  acknowl- 
edged by  the  secretary  to  have  been  rendered  to  the  government 
for  medical  attendance  on  the  defendant  himself,  or  on  another, 
isould  make  no  diflference.  The  liability  of  the  defendant  to  refund 
this  money  to  the  government  is  founded  on  the  act  of  the  account- 
ing officer  charging  him  with  it,  because,  in  his  opinion,  the  sec- 
retary of  the  navy  had  mistaken  the  law  or  abused  his  discretion. 

We  are  of  opinion  that  he  was  not  boUnd  to  assume  this  respon- 
sibility. 

The  propriety  of  detaching  the  defendant  on  special  duty  in 
France,  of  furnishing  him  with  medical  attendance  while  so  em- 
ployed, and  of  adopting  and  ratifying  his  act  in  the  employment 
of  such  physician,  under  all  the  circumstances,  are  all  subjects 
peculiarly  within  the  jurisdiction  and  discretion  of  the  head  of  the 
navy  department,  and  not  subject  to  revision  or  correction  by  the 
officers  of  any  other  department. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Mr.  Justice  Catron,  and  Mr.  Justice  Daniel,  dissented. 

Mr.  Justice  Daniel.  I  am  unable  to  concur  in  the  opinion  of  the 
court  just  pronounced  in  this  cause,  for  the  reason  that  this  opinion, 
upon  mere  assumed  and  hypothetical  considerations  of  hardship  or 
motives  by  which  the  legislature  may  have  been  influenced,  under- 
takes directly  to  contravene,  and  in  reality  to  annul  a  law,  than 
which  there  is  not  one  more  clear  or  more  positive  in  its  provisions 
to  be  found  upon  the  statute  book. 

With  respect  to  considerations  of  hardship  in  the  operation  of  a 
positive  law,  or  of  the  motives  of  those  by  whom  it  has  been  en- 
acted, I  can,  in  expounding  its  provisions,  assume  no  power  which 
is  legitimate ;  those  are  subjects  exclusively  within  the  province  of 

the  lawmakers,  and  to  them  it  belongs  to  control  them. 
[  *  97  ]      *  The  statute  here  referred  to  as  being  aflFected  by  the 
opinion  in  this  case,  is  that  bearing  dat«  on  the  3d  of 
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March,  1835,  (4  Stats,  at  Large,  T55,  757,)  regulating  the  pay  of 
the  navy  of  the  United  States. 

If  it  were  by  me  deemed  regular  to  seek  for  the  objects  of  congress 
in  the  changes  by  this  law  of  the  provisions  of  previous  statutes, 
those  objects  might  perhaps  be  correctly  inferred  ifrom  the  fact  that, 
by  the  law  of  1835  now  under  consideration,  the  compensation  pre- 
viously made  to  officers  of  the  navy  was  in  many,  if  not  in  every 
instance,  at  least  doubted.  But  I  deem  it  proper  to  confine  myself 
to  the  language  of  the  statute  of  1835  ;  and  to  expound  .its  clear 
and  unambiguous  terms  without  reference  to  anything  dehors  those 
terms,  and  especially  freed  from  any  rule  of  interpretation  so  uncer- 
tain as  mere  conjecture. 

By  this  law,  after  regulating  the  pay  of  naval  officers  of  every 
grade,  it  is  declared,  section  2:  ^^That  no  allowance  shall  hereafter 
be  made  to  any  officer  in  the  naval  service  of  the  United  States,  for 
drawing  bills,  for  receiving  or  disbursing  money,  or  transacting 
any  business  for  the  government  of  the  United  States,  nor  shall  he 
be  allowed  servants,  or  pay  for  servants,  or  clothing,  or  rations  for 
them,  or  pay  for  the  same,  nor  shall  any  allowance  be  made  to  him 
for  rent  of  quarters,  or  to  pay  rent  for  furniture,  or  for  lights  or 
fuel,  or  transporting  baggage."  After  the  above  enumeration, 
comprehensive  as  it  is,  we  find  in  the  law  the  following  exclusion 
of  any  and  every  allowance  which  might  be  claimed,  upon  the 
ground  of  its  having  been  omitted  in  the  enumeration  preceding  it: 
"It  is  hereby  expressly  declared,  that  the  yearly  allowances  pro- 
vided by  this  act,  is  all  the  pay,  compensation,  and  allowance  that 
shall  be  received,  under  any  circumstances  whatsoever,  by  any  such 
officer  or  person,  except  for  travelling  expenses  when  under  orders, 
for  which  ten  cents  per  mile  shall  be  allowed." 

That  the  officers  of  the  navy  were  cognizant  of  the  mandate  of 
this  law,  must  be  presumed;  but,  in  addition  to  this  legitimate 
conclusion,  it  is  known  as  an  historical  fact  in  the  public  adminis- 
tration of  the  government,  that,  by  a  circular  addressed  to  them, 
they  were  severally  informed  of  the  provisions  of  the  law ;  besides 
which,  they  must  unavoidably  have  learned  them  by  every  settle- 
ment for  their  pay  at  the  treasury. 

How,  then,  it  can  be  possible  to  escape  from  the  comprehensive 

language  of  the  statute,  which  may  well  be  styled  "  the  exclusion 

of  every  conclusion  "  in  favor  of  the  claim  by  Lieutenant  Jones,  it 

passes  my  power  to  perceive.     It  will  not  be  pretended  by  any  one, 

that  the  advance  made  to  him  was  a  portion  of  his  yearly  pay,  yet 

the  statute  declares  that  the  yearly  pay  shall  be  "  all  the 

pay,  compensation,  and  allowance  that  *  shall  be  received  [  *  98  ] 
Vol.  i— 6 
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by  any  such  officer  or  other  person,  under  any  circumstances 
whatsoever,  except  for  travelling  expenses,  for  which  ten  cents  per 
mile  may  be  allowed." 

Surely  the  phrase,  *'  under  any  circumstances  whatsoever,^'  is 
broad  enough  to  comprehend  any  casualty  to  which  any  person  may 
be  exposed. 

But  it  has  been  alleged,  in  excuse  for  the  retention  of  this  money 
by  Lieutenant  Jones,  that  there  was  no  naval  surgeon  in  Paris,  and 
that  the  money  was  advanced  by  the  secretary  of  the  navy.  To  the 
first  part  of  this  apology  it  is  a  sufficient  reply  to  state:  first,  that 
the  statute  has  declared  the  pay  of  the  officer  to  be  a  sufficient  allow- 
ance under  all  circumstances  whatsoever,  and,  therefore,  under  the 
circumstances  of  this  case,  no  allowance  beyond  that  graduated  by 
the  law  itself  could  properly  be  claimed  ;  second,  that  the  govern- 
ment could  be  under  no  conceivable  obligation,  even  independently 
of  the  express  exclusion  of  the  law,  to  provide  medical  or  surgical 
attendance  to  wait  upon  an  officer  off  duty,  and  not  necessarily 
exposed  to  any  of  the  perils  of  duty  ;  that  had  Lieutenant  Jones 
been  on  duty,  he  would  have  been  attended  by  a  portion  of  the 
medical  staff,  and  been,  if  in  reach  of  tliem,  entitled  to  the  benefit 
of  the  naval  hospitals  ;  and  thus,  under  the  regular  usages  of  the 
service,  been  supplied  with  those  aids  for  which  the  law  and  the 
usages  of  the  service  has  made  provision.  Every  one  can  perceive 
the  danger  of  abuse  attendant  on  a  practice,  by  an  officer,  of  em- 
ploying a  surgeon  or  physician,  ad  libitum^  to  attend  him  when  off 
duty,  and  to  charge  the  expense  of  such  employment  to  the  govern- 
ment as  a  legitimate  allowance  to  the  officer  when  off  duty. 

It  is  no  excuse  for  an  irregularity  like  this  to  say,  that  where 
troops  or  vessels  are  employed  on  distant  service  there  may  be  resort 
to  medical  or  surgical  aid ;  in  such  an  instance,  the  persons  called 
iL  would  be  engaged  for  the  army,  the  fleet,  or  the  corps  generally, 
at  regulated  rates,  and  the  account  for  such  services  would  be  set- 
tled and  certified  in  conformity  with  such  rules  or  rates ;  but  an 
instance  of  this  kind,  justified  by  necessity  alone,  and  conducted 
by  rule,  can  bear  no  similitude  to  the  advance,  without  authority 
of  law  or  usage,  of  a  round  sum  of  money  to  one  whose  compensa- 
tion had  already  been  provided,  and  to  be  expended  by  him  accord- 
ing to  his  own  tastes  or  ideas,  witliout  known  regard  to  any  other 
criterion,  and  to  be  accounted  for  to  nobody. 

The  secretary  of  the  navy  had  no  authority  of  law  for  making 
the  advance  in  question.  It  was  not  within  the  provisions  of  the 
law  for  the  creation  and  application  of  the  hospital  fund.  That 
fund,  by  the  law  which  created  it,  is  to  be  applied  to  objects  and  in 
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modes  designated,  and  the  present  instance  falls  not  within  either 
of  the  directions  of  the  law. 

*  But  it  has  been  insisted  that  the  secretary  of  the  navy,  [  *  99  ] 
having  ordered  the  payment  of  this  money,  the  subordi- 
nate or  beneficiary  cannot  be  called  on  for  reimbursement ;  first, 
because  the  payment  having  been  voluntarily  made  by  the  govern- 
ment, the  money  could  not  be  recovered  back  upon  the  rules  govern- 
ing actions  for  money  had  and  received ;  and,  secondly,  that  the 
secretary  himself,  if  any  one,  and  not  his  subordinates,  should  be 
made  accountable.  These  two  excuses  do  not  appear  to  be  alto- 
gether consistent;  for  if  the  money  was  paid  under  a  competent 
authority,  and  with  full  knowledge  and  in  good  faith,  there  could 
be  no  recovery  on  any  account.  But  it  is  denied  that  the  secretary 
had  the  power  to  make  the  payment  or  advance,  or  that  he  can  be 
looked  upon  as  being  the  government,  or  in  any  respect  as  being 
identified  with  the  government,  except  so  far  as  he  is  acting  within 
his  regular  constitutional  and  legal  sphere.  To  hold  the  converse 
of  this,  would  be  to  justify  the  most  irregular  and  flagrant  abuses, 
and  to  cover  them  with  the  excuse  that  they  were  the  acts  of  the 
government  itself  which  had  been  wronged. 

Well,  then,  with  respect  to  any  protection  which  can  be  extended 
to  the  recipient  of  this  money,  upon  the  mere  ground  that  it  was 
paid  to  him  under  an  order  from  the  secretary  of  the  navy.  The 
officers  of  the  navy  must^  like  all  others,  be  presumed  to  be  cogni- 
zant of  the  law.  If,  then,  with  this  necessary  imputation  of  knowl- 
edge, an  officer,  either  through  the  ignorance,  or  carelessness,  or 
mistake,  or  connivance  of  the  agent  of  the  government,  get  posses- 
sion ot  and  apply  to  his  own  advantage  the  funds  of  that  government, 
and  seek  to  protect  himself  by  alleging  a  voluntary  payment  to  him, 
such  a  defense  would  seem  to  be  warranted  neither  bylaw,  nor  equity, 
nor  good  faith. 

Again,  it  has  been  insisted  that  the  sum  of  money  having  been 
advanced  by  direction  of  the  secretary  of  the  navy,  the  auditor,  by 
whom,  according  to  law,  the  accounts  of  Lieutenant  Jones  were  to 
be  settled,  could  have  no  right  to  question  the  legality  or  regularity 
of  such  advance,  or  to  charge  it  to  the  oflScer  who  had  used  it ;  and 
this  position  seems  to  be  rested  upon  the  naked  position  that  the 
auditor,  being  subordinate  to  the  secretary  of  the  navy,  has  no  right 
or  power  to  examine  into  his  acts,  although  such  are  necessarily 
complicated  or  connected  with  the  actings  and  doings  of  those  trans- 
actions the  law  requires  him  to  examine  and  adjust.  To  such  a  rule 
of  proceeding  as  this,  I  can  by  no  means  subscribe.  I  know  of  no 
rule  of  subordination  which  can  justify,  much-  less  demand,  a  de- 
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parture  from  the  law,  or  from  integrity,  in  obedience  merely  to  the 
fact  of  inferiority  in  the  gradation  of  place.  Each  and  every  officer 
has  his  duties  to  perform,  and  is  bound  to  their  perform- 
[  *  100  ]  ance  *  with  independence  and  good  faith ;  and  no  matter 
whose  acts  may  be  brought  before  him,  whether  those  of 
his  immediate  superior  or  one  much  higher  in  power,  he  is  bound 
to  bring  them  all  to  the  test  of  the  law,  and  to  pronounce  upon  all, 
from  the  greatest  to  the  least,  by  one  inflexible  rule,  the  rule  of 
duty ;  and  surely,  when  an  appeal  is  made  to  tribunals  of  justice, 
they  should  recognize  no  standard  but  that  of  the  law  itself. 

My  opinion  is,  that  the  decision  of  the  circuit  couTt  should  be  re- 
versed, and  judgment  entered  for  the  plaintiffs. 


Unitbd  States,  for  use  of  James  Maoeby  et  al,y  Plaintiffs  in  Error , 

V.  Richard  S.  Coxe. 

18.  H.  100. 

Status  of  Cherokee  Nation,  and  the  Effect  qiyeb  to  their  Looal  Laws  ib 
Courts  of  the  UsnED  States — Administration,  Suo. 

1.  The  Cherokee  nation  is  not  a  foreign  nation,  but  in  its  semi-civilized  state  bears  a 
close  analogy  to  a  provisional  government  of  a  territorial  character. 

2.  The  courts  will  respect  their  laws  concerning  property,  its  descent,  and  administra- 
tion of  estates,  and  give  effect  to  them ;  therefore  administrators  appointed  under 
their  authority  could  make  a  valid  power  of  attorney  to  receive  money  due  to  the 
estate  from  the  United  States. 

3.  Although  an  executor  or  administrator  cannot  sue  in  a  foreign  jurisdiction,  yet  he 
may  lawfully  receive  a  debt  due  the  decedent,  and  voluntarily  paid  in  another  State, 
and  the  payment  will  discharge  the  debt. 

4.  The  agent,  by  power  of  attorney  of  the  administrator  in  the  Cherokee  courts,  took 
out  administration  in  the  District  of  Columbia,  to  receive  of  the  United  States  a  sum 
due  to  the  decedent's  estate.  He  then,  as  attorney  for  plaintiffs,  the  original  admin- 
istrators, receipted  to  himself  as  administrator  here  on  the  money  so  received.  Held, 
that  as  he  was  entitled  to  receive  it,  both  as  agent  and  as  administrator,  his  suretiee 
on  the  administration  bond  were  no  longer  liable  for  the  amount  received  by  him. 

5.  Curtis  and  Nelson.  Held,  that  the  suit  could  not  be  maintained,  because  no  order 
for  distribution  or  payment  had  been  made  by  the  probate  court  of  the  District  of 
Columbia. 

The  case  is  on  a  writ  of  error  to  the  circuit  court  of  the  District 
of  Ciolumbia,  and  is  fully  stated  in  the  opinion. 


Mr.  Chilton,  for  plaintiffs  in  error. 

Mr,  Carlisle  and^ifr.  Bradley ,  for  defendant. 
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Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Columbia. 

The  action  was  brought  against  the  defendant  as  surety  in  the 
administration  bond  of  Austin  J.  Raines^  administrator  of  Samuel 
Mackey ;  late  of  the  Cherokee  nation. 

Raines  received  from  James  Mackey,  Joseph  Talley,  and  Preston 
T.  Mackey,  as  administrators  of  Samuel  Mackey,  deceased,  a  power 
of  attorney  for  them  and  in  their  names  to  petition  the  congress  of 
the  United  States  to  settle  and  release  the  claim  of  the  United  States 
against  the  said  Samuel  Mackey,  deceased,  as  principal,  and  John 
Drenner,  Lewis  Evans,  and  Hiro  T.  Wilson,  as  securities; 
and  after  the  passage  of  any  law  in  *  relation  to  said  claim  [  *  101  ] 
by  congress,  to  receive  all  moneys  that  may  be  due  the  es- 
tate of  the  said  Mackey,  deceased,  from  the  treasurer  of  the  United 
States,  and  full  receipts,  acquittances,  and  relinquishments  thereof 
to  make  in  their  name;  and  further,  to  adjust  and  settle  with  the 
treasurer  of  the  United  States,  or  other  officers  of  the  government, 
all  other  claims  of  said  Mackey  against  the  United  States,  and  to 
receive  all  moneys  due  from  the  United  States  to  said  Mackey  on 
any  account  whatever. 

Raines  came  to  Washington  and  procured  a  settlement  of  the 
accounts  between  the  government  and  Samuel  Mackey,  deceased ; 
bat  the  treasury  department  refused  to  pay  him  the  balance  due 
Mackey  upon  the  power  of  attorney,  and  required  him  to  take  out 
letters  of  administration.  He  thereupon  applied  to  the  orphans' 
court  of  the  county  of  Washington,  in  the  District  of  Columbia,  for 
letters  of  administration,  Which  were  granted  upon  his  executing 
bond,  with  the  defendant  and  James  Reeside  as  sureties.  He  then 
r^eceived  from  the  treasury  the  sum  of  $10,513.05,  out  of  which  he 
paid  the  expense  of  administration,  and  for  the  balance  he  executed 
the  following  receipt : 

''7th  July,  1841.  Received  of  Austin  J.  Raines,  administrator 
of  Samuel  Mackey,  deceased,  the  sum  of  ten  thousand  five  hundred 
and  thirteen  dollars  and  five  cents,  being  the  amount  due  to  the 
representatives  next  of  kin  and  distributees  of  said  Samuel  Mackey, 
from  said  administrator. 

Signed,  Jambs  Maceev, 

Joseph  Tallet, 
Preston  T.  Mackey. 
By  their  attorney  in  fact,  A.  J.  Raines.'' 

Beeside,  the  co-obligor  in  the  administration  bond,  having  died 
several  years  ago,  the  process  was  served  only  on  the  defendant. 
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The  declaration  contained  several  counts,  stating  that  the  said 
Samuel  Mackey  died  intestate,  leaving  Sarah  Mackey,  his  widow, 
and  James  Mackey,  Preston  T.  Mackey,  William  Mackey,  George 
Mackey,  Nancy  Talley,  wife  of  Joseph  Talley,  and  Corine  Mackey, 
all  being  citizens  of  the  Cherokee  nation,  and  that,  by  the  laws  of 
said  Cherokee  nation,  the  widow  and  children  were  distributees  of 
the  deceased. 

The  defendant  filed  a  general  plea  of  performance,  on  which  issue 
was  joined. 

On  the  trial  before  the  jury,  among  other  prayers  for  instruction 
was  the  following :  "If  the  jury  find  from  the  evidence  that  Austin 
J.  Baines,  as  administrator  of  Samuel  Mackey,  deceased,  received 
from  the  treasury  of  the  United  States  the  sum  of  $10,513.05,  and 
after  deducting  the  expenses  of  administration  there  re- 
[  "^  102  ]  mained  in  his  hands  the  clear  sum  of  |l0,505.20^,  *and 
no  debts  of  said  deceased  are  shown  payable  by  said  ad- 
ministrator ;  and  James  Mackey,  Joseph  Talley,  and  Preston  T. 
Mackey  were  the  original  administrators  of  said  Samuel  Mackey, 
under  the  laws  of  the  Cherokee  nation,  the  burden  of  proof  is 
on  the  defendant  to  show  that  said  Baines  paid  said  sum  of 
$10,505.20^  to  said  James  Mackey,  Joseph  Talley,  and  Preston 
T.  Mackey,  or  the  survivors  of  them  ;  and  although  the  jury  may 
find  that  the  paper  offered  in  evidence,  purporting  to  be  a  power  of 
attorney  from  said  James  Mackey,  Joseph  Talley,  and  Preston  T. 
Mackey  to  said  Baines  is  genuine,  yet  the  said  Raines  had  no  au- 
thority to  receipt  for  said  parties  by  himself,  as  their  attorney  in 
fact,  to  himself  as  administrator,  and  that  such  receipt  is  not  a 
payment  by  him  as  administrator  of  said  parties ;  and  unless  such 
payment  be  proved  otherwise  than  by  such  receipt,  the  said  Baines 
has  not  performed  the  condition  of  this  bond  as  administrator  o£ 
Samuel  Mackey,  and  the  said  defendant  is  liable  in  this  action  to 
the  said  James  Mackey,  Joseph  Talley,  and  Preston  T.  Mackey,  or 
the  survivors  of  them,  for  the  said  sum  of  $10,505. 20J,  with  inter- 
est thereon  from  the  date  when  the  same  was  received;"  which 
instruction  was  refused,  and  to  which  an  exception  was  taken. 

There  were  other  exceptions,  but  this  one  presents  the  material 
points  in  the  case. 

By  the  treaty  made  between  the  United  States  and  the  Cherokee 
nation,  dated  March  14,  1835,  in  article  5,  the  United  States  cove- 
nanted and  agreed  that  "the  lands  ceded  to  the  Cherokee  nation  in 
the  foregoing  article  shall,  in  no  future  time,  without  their  consent, 
be  included  within  the  territorial  limits  or  jurisdiction  of  any  State 
or  territory.     But  they  shall  secure  to  the  Cherokee  nation  the  right 
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of  their  national  councils  to  make  and  carrv  into  effect  all  such  laws 
as  they  may  deem  necessary  for  the  government  and  protection  of 
the  persons  and  property  within  their  own  country  belonging  to 
their  people,  or  such  persons  as  have  connected  themselves  with 
them :  provided  always,  that  they  shall  not  be  inconsistent  with 
the  constitution  of  the  United  States,  and  such  acts  of  congress  as 
have  been  or  may  be  passed  regulating  trade  and  intercourse  with 
the  Indians,"  &c. 

The  CherokeeS  are  governed  by  their  own  laws.  As  a  people, 
they  are  more  advanced  in  civilization  than  the  other  Indian  tribes, 
with  the  exception  perhaps  of  the  Choctaws.  By  the  national  coun- 
cil their  laws  are  enacted,  approved  by  their  executive,  and  carried 
into  effect  through  an  organized  judiciary.  Under  a  law  "rela- 
tive to  estates  and  administrators,"  letters  of  administration  were 
granted  to  the  persons  above  named  on  the  estate  of  Sam- 
uel Mackey,  deceased,  by  the  probate  court,  with  *  as  much  [  *  103  ] 
regularity  and  responsibilities  as  letters  of  administration 
are  granted  by  the  State  courts  of  the  Union. 

This  organization  is  not  only  under  the  sanction  of  the  general 
government,  but  it  guarantees  their  independence,  subject  to  the 
restriction  that  their  laws  shall  be  consistent  with  the  constitution 
of  the  United  States,  and  acts  of  congress  which  regulate  trade  and 
intercourse  with  the  Indians.  And  whenever  congress  shall  make 
provision  on  the  subject,  the  Cherokee  nation  shall  be  entitled  to  a 
delegate  in  the  national  legislature. 

It  is  refreshing  to  see  the  surviving  remnants  of  the  races  which 
once  inhabited  and  roamed  over  this  vast  country  as  their  hunting- 
grounds,  and  as  the  undisputed  proprietors  of  the  soil,  exchanging 
their  erratic  habits  for  the  blessings  of  civilization. 

A  question  has  been  suggested  whether  the  Cherokee  people 
should  be  considered  and  treated  as  a  foreign  state  or  territory. 
The  fact  that  they  are  under  the  constitution  of  the  Union,  and 
subject  to  acts  of  congress  regulating  trade,  is  a  sufficient  answer 
to  the  suggestion.  They  are  not  only  within  our  jurisdiction,  but 
the  faith  of  the  nation  is  pledged  for  their  protection.  In  some 
respects  they  bear  the  same  relation  to  the  federal  government  as  a 
territory  did  in  its  second  grade  of  government,  under  the  ordi- 
nance of  1787.  Such  territory  passed  its  own  laws,  subject  to  the 
approval  of  congress,  and  its  inhabitants  were  subject  to  the  con- 
stitution and  acts  of  congress.  The  principal  difference  consists 
in  the  fact  that  the  Cherokees  enact  their  own  laws,  under  the 
restriction  stated,  appoint  their  own  officers,  and  pay  their  own 
expenses.     This,  however,  is  no  reason  why  the  laws  and  proceed- 
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ings  of  the  Cherokee  territory,  so  far  as  relates  to  rights  claimed 
under  them,  should  not  be  placed  upon  the  same  footing  as  other 
territories  in  the  Union.  It  is  not  a  foreign,  but  a  domestic  territory 
— a  territory  which  originated  under  our  constitution  and  laws. 

By  the  11th  section  of  the  act  of  24th  of  June,  1812,  it  is  pro- 
vided ^^that  it  shall  be  lawful  for  any  person  or  persons  bo  whom 
letters  testamentary  or  of  administration  hath  been  or  may  here- 
after be  granted,  by  the  proper  authority  in  any  of  the  United 
States  or  the  territories  thereof,  to  maintain  any  suit  or  action,  and 
to  prosecute  and  recover  any  claim  in  the  District  of  Columbia,  in 
the  same  manner  as  if  the  letters  testamentary  or  administration 
had  been  granted  in  the  District.  Under  this  law  the  money 
due  to  Mackey  might  have  been  paid,  and,  indeed,  should  have 
been  paid,  to  Raines,  the  attorney  in  fact  of  the  administrators  of 
Mackey.  But,  through  abundant  caution,  letters  of  administration 
were  required  to  be  taken  out  in  this  District,  as  a  prerequisite  to 

the  payment  of  the  money  by  the  treasury  department. 
[  *  104  ]  *  No  question  could  arise  as  to  the  validity  of  the  Cher- 
okee law  under  which  letters  of  administration  were 
granted  on  the  estate  of  Mackey,  and  as  the  power  of  attorney  given 
by  the  administrators  to  Raines  seems  to  have  been  duly  authenti- 
cated and  proved,  a  payment  to  the  administrator,  by  the  govern- 
ment, would  have  been  a  legal  payment.  The  Cherokee  country, 
we  think,  may  be  considered  a  territory  of  the  United  States,  with- 
in the  act  of  1812.  In  no  respect  can  it  be  considered  a  foreign 
state  or  territory,  as  it  is  within  our  jurisdiction  and  subject  to 
our  laws. 

Although  an  executor  or  administrator  cannot  sue  in  a  foreign 
court,  in  virtue  of  his  original  letters  of  administration,  yet  he  may 
lawfully,  under  that  administration,  receive  a  debt  voluntarily  paid 
in  any  other  State.  Stevens  v.  Gaylord,  11  Mass.  R.  256.  In 
Doolittle  V,  Lewis,  7  John.  Ch.  49,  Chancellor  Kent  held,  that  a 
voluntary  payment  to  a  foreign  executor  or  administrator  was  a 
good  discharge  of  the  debt.  Shultz  v.  Pulver,  3  Paige,  182 ;  Hooker 
V.  Olmstead,  6  Pick.  481. 

This  suit  is  brought  in  the  name  of  the  surviving  administrators 
of  Mackey  and  of  the  distributees.  Regularly,  an  action  by  the 
distributees  could  not  be  sustained,  unless  an  application  had  been 
made  to  the  orphans'  court  in  this  District  to  order  a  distribution, 
and  authorize  or  direct  the  administrator,  Raines,  to  pay  the  same. 
This  administration  being  ancillary  to  that  of  the  domicile  of  the 
deceased,  the  distribution  would.be  .governed  by  the  law  of  the 
domicile. 
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There  appears  to  have  been  no  creditors  of  the  estate  of  Mackey 
in  the  District  of  Columbia,  and  letters  of  administration  were  ob- 
tained here,  as  necessary  under  the  decision  of  the  treasury  de- 
partment. This  object  being  accomplished,  and  the  costs  of  the 
administration  paid,  Raines,  as  agent  of  the  administrators  of  the 
domicile,  receipted  for  the  money  in  their  behalf,  under  the  power 
of  attorney  from  the  administrators.  And  the  question  arises, 
whether  this  discharges  the  defendant  as  surety  on  the  administra- 
tion bond  of  Raines. 

Under  the  power  of  attorney  he  was  authorized  to  receive  all 
moneys  that  may  be  due  the  estate  of  Mackey  from  the  treasurer  of 
the  United  States,  and  receipt  for  the  same.  He  received  and 
receipted  for  the  money  as  administrator  in  this  District,  and  then 
executed  a  receipt  to  himself  as  agent,  under  the  power  of  attorney 
as  agent  for  the  administrators. 

Under  the  circumstances,  it  would  be  a  hardship  fraught  with 
injustice,  to  hold  the  defendant  liable  as  surety  on  the  administra- 
tion bond.  Raines  was  the  confidential  agent  of  the  administra- 
tors of  Mackey — the  money  was  placed  in  his  hands,  under  full 
authority  to  receive  it.  It  has  never  been  paid  over, 
*  it  is  said,  by  reason  of  the  bursting  of  a  boiler,  by  [  *  105  ] 
which  Raines  lost  his  life  and  the  money  which  he  had 
received.  But  whether  this  be  true  or  not,  the  money  went  into 
the  hands  of  Raines,  who  was  the  agent  of  the  administrators,  duly 
sathorized  to  receive  it;  and  we  think,  under  the  peculiar  circum- 
stances of  the  case,  the  defendant  was  thereby  discharged.  Whether 
for  the  payment  of  creditors  or  distribution  among  the  heirs,  the 
domicile  of  the  deceased  was  the  place  to  which  the  money  should 
be  transmitted.  It  would  add  to  the  conditions  of  the  administra- 
tion bond,  to  hold  the  defendant  responsible  for  the  safe  transmis- 
sion of  the  money,  after  it  was  placed  in  the  hands  of  the  agent  of 
the  administrators. 

Had  the  receipt  of  Raines  been  duly  filed  and  acted  upon  in  the 
court  of  probate,  his  surety  on  his  administration  bond  would  have 
been  discharged.  The  action  of  the  probate  court  only  is  wanting, 
but  we  think  such  action  was  not  essential,  and  that  the  equity  of 
the  case  is  equally  clear  without  it.  The  parties  are  estopped  from 
denying  the  agency  of  Raines. 

In  Vaughan  v.  Northup  et  al.,  15  Pet.  6,  this  court  say:  "The 
debts  due  from  the  government  of  the  United  States  have  no  locality 
at  the  seat  of  government.  The  United  States,  in  their  sovereign 
capacity,  have  no  particular  place  of  domicile,  but  possess  in  con- 
templation of  law  an  ubiquity  throughout  the  Union ;   and  the 
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debts  due  by  them  are  not  to  be  treated  like  the  debts  of  a  private 
debtor,  which  constitute  local  assets  in  his  own  domicile.  On  the 
contrary,  the  administrator  of  a  creditor  of  the  government,  duly 
appointed  in  the  State  where  he  was  domiciled  at  the  time  of  his 
death,  has  full  authority  to  receive  payment,  and  give  a  full  dis- 
charge, of  the  debt  due  to  his  intestate,  in  any  place  where  the 
government  may  choose  to  pay  it/* 

We  think  there  is  no  error  in  the  ruling  of  the  court,  and  the 
judgment  of  the  circuit  court  is  therefore  afiSrmed. 

Justices  Nelson  and  Curtis  stated  that  they  concurred  in  the 
decision  of  the  court  to  affirm  the  judgment  of  the  circuit  court, 
upon  the  ground  that  as  no  final  account  had  been  settled  by  the 
administrator  in  the  orphans'  court,  and  no  order  had  been  made 
by  that  court,  either  directing  the  administrator  to  pay  the  balance 
in  his  hands  to  the  principal  administrators,  for  distribution  by 
them,  or  directing  a  distribution  to  be  made  here,  there  was  no 
breach  of  the  bond.  That  this  being  an  ancillary  administration, 
it  depended  upon  the  discretion  of  the  orphans'  court,  which  grant^ 
it,  whether  the  money  remaining  in  the  hands  of  the  ancillary  ad- 
ministrator, after  the  satisfaction  of  all  claims  in  this  jurisdiction, 
should  be  distributed  here  by  the  ancillary  administrator^  or  remit- 
ted to  the  principal  administrators  for  distribution ;  and 
[  *  106  ]  until  that  discretion  shall  be  exercised,  *  and  the  ancillary 
administrator  directed  which  of  these  courses  to  pursue,  he 
is  in  no  default,  and  his  surety  is  not  liable. 


Richard  H.  Sessions,  Daniel  H.  Sessions,  and  Sandpord  0.  Faulk- 
ner, Appellants,  v,  John  M.  Pintard. 

18  H.  106. 

Liability  on  Appeal  Boztb. 

From  a  decree  against  G.  for  (10,552,  with  ao  order  to  sell  land  in  satisfaction  of  it,  G. 
appealed,  and  plaintiffs  were  his  sureties  on  an  appeal  hond.  The  decree  was  affirmed, 
and  the  land  sold  for  $8,025,  leaving  unpaid  of  the  decree  and  interest,  $7,525.  Plain- 
tiffs claim  that  the  sum  realized  on  the  sale  of  land  should  he  applied  pro  rata  on  the 
original  decree  and  the  penalty  of  the  hond,  which  was  $12,000.  Held  by  the  court 
that  they  were  not  entitled  to  such  apportionment,  but  were  bound  for  all  the  amount 
of  the  original  decree,  interest  and  costs,  not  paid  by  the  sale  of  the  land,  if  that  sum 
did  not  exceed  the  penalty  of  their  bond. 

Appeal  from  the  circuit  court  for  the  eastern  district  of  Arkansas. 

The  case  is  the  sequel  of  Goodloe's  Administrator  v.  Pintard,  in 

this  court,  reported  in  12  How.  24;  19  Curtis,  15;  and  all  that  is 
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necessary  to  understand  the  decision  is  stated  in  the  opinion  of  the 
court.  * 

Mr.  PikCy  for  appellants. 

Mr.  Carlisle  and  Mr,  Crittendeny  for  appellee. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  107  ] 

This  is  an  appeal  from  the  circuit  court  of  the  eastern 
district  of  Arkansas. 

Pintard,  on  the  10th  of  April,  1847,  obtained  a  decree  against 
Archibald  Gtoodloe  for  $10,562,  with  ten  per  cent,  interest  per 
annum  on  the  amount  decreed.  There  was  also  an  order  that  a 
certain  tract  of  land  should  be  sold  and  the  proceeds  applied  to  the 
payment  of  the  decree. 

An  appeal  was  taken  from  this  decree  to  this  court,  by  which  the 
decree  was  affirmed.  On  thje  20th  of  February,  1852,  Pintard  com- 
menced an  action  against  Sessions  and  others  on  the  appeal  bond, 
and  at  April  term,  1853,  obtained  a  judgment  on  the  bond  for  the 
penalty  thereof,  amounting  to  the  sum  of  $12,000. 

At  the  same  time  Pintard  procured  an  order  for  the  sale  of  the 
land  specified  in  the  decree,  which  was  sold  on  the  15th  of  Novem- 
ber, 1852,  for  the  sum  of  $8,025,  which,  after  paying  the  expense  of 
the  sale,  left  a  balance  of  $7,525  as  a  credit  on  said  decree,  as  of 
the  15th  of  November,  1852.  The  interest,  with  the  sum  decreed, 
up  to  that  period  amounted  to  $16,877.  The  proceeds  of  the  sale 
of  the  land  being  deducted  from  this  sum,  leaves  a  balance  on  the 
decree  of  $8,912,  with  interest  from  the  17th  day  of  April,  1853. 
The  interest  on  this  sum,  up  to  the  time  judgment  was  rendered 
on  the  appeal  bond,  makes  the  sum  of  $9,283,  as  the  amount  to  be 
collected  on  the  judgment. 

An  execution  was  issued  on  the  judgment  the  14th  of  May,  1853, 
for  $12,000,  with  an  indorsement  of  a  credit  of  $2,717.  This  exe- 
cution was  levied  on  a  number  of  slaves,  of  the  value  of  $12,000, 
a»  the  property  of  Sessions,  the  defendant.  A  delivery  bond  was 
taken  for  the  slaves,  with  Daniel  H.  Sessions  as  security;  but  the 
slaves  not  being  delivered  on  the  day  of  the  sale,  an  execution  was 
issued  against  principal  and  surety  on  the  delivery  bond. 

At  this  stage  of  the  proceedings  a  bill  was  filed  by  the  appellants, 
complaining  that  the  distribution  which  had  been  made 
*  of  the  proceeds  of  the  sale  of  the  land  was  inequitable,  [  *  108  ] 
and  that  such  proceeds  should  be  credited  on  the  judgment 
entered  upon  the  appeal  bond,  pro  rata,  and  not  exclusively  on  the 
decree ;  and  the  complainants  pray  that  Pintard  may  be  decreed  to 
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enter  a  credit  upon  the  judgment  as  aforesaid,  as  of  its  date,  for  the 
sum  of  $5,323.35 ;  and  that  a  perpetual  injunction  might  be  granted 
to  prevent  him  from  collecting  any  more  than  the  residue  of  the 
judgment,  after  deducting  the  above  sum. 

A  temporary  injunction  was  granted,  Pintard  filed  his  answer, 
and  upon  the  final  hearing  the  injunction  was  dissolved  and  the 
bill  dismissed  at  the  costs  of  the  complainants.  From  this  decree 
an  appeal  was  taken,  and  that  brings  the  case  before  us. 

The  complainants  in  their  bill  allege  no  fraud  nor  mistake  as  a 
ground  of  relief.  They  claim  that  the  money  received  under  the 
decree  for  the  sale  of  the  land  shall  be  applied,  pro  rata^  in  the  dis- 
charge of  the  judgment  against  them,  and  the  balance  of  the  decree 
which  remains  after  deducting  the  judgment.  This  would  give  to 
them  a  credit  on  the  judgment  of  $5,724;  and  that  Pintard,  in 
claiming  the  whole  amount  of  the  judgment,  seeks  to  recover  from 
them  $3,568.99  more  than  in  equity  he  is  entitled  to. 

This  claim  of  the  appellants  rests  upon  the  ground  that  there 
was  a  lien  on  the  land  sold  by  the  original  decree,  which  operated 
as  an  inducement  to  them  to  become  sureties  on  the  appeal  bond. 
The  land,  by  the  original  decree,  was  directed  to  be  sold ;  conse- 
quently the  proceeds  of  the  sale  could  be  applied  only  in  discharge 
of  the  decree.  On  what  ground  could  the  appellants  claim  a  pro 
rata  distribution  of  this  fund  ?  They  were  bound  to  the  extent  of 
the  penalty  of  their  bond,  on  which  a  judgment  was  entered.  They 
had  a  direct  interest  in  the  application  of  the  proceeds  of  the  land 
to  the  payment  of  the  original  decree,  including  the  interest  and 
costs ;  and  so  much  as  such  payment  reduced  the  original  decree 
below  the  amount  of  the  judgment  against  them,  they  were  entitled 
to  a  credit  on  the  judgment.  The  judgment  has  been  so  made,  and 
the  credit  entered,  and  beyond  this  they  have  no  claim,  either  equi- 
table or  legal. 

In  the  argument,  a  subrogation  of  the  land  or  its  proceeds,  for 
the  benefit  of  complainants,  is  urged ;  but  on  what  known  princi- 
ple of  equity  does  not  satisfactorily  appear.  Had  the  appellants 
paid  the  decree  in  full,  they  might  have  claimed  a  control  over  the 
land  decreed  to  be  sold,  or  its  proceeds.  They  made  no  payment, 
but  assert  a  general  equity  to  have  the  fund  applied,  pro  rataj 
on  their  judgment.  This  would  leave  a  large  amount  of  the  orig- 
inal decree  unsatisfied.  On  what  ground  could  Pintard  be 
[  *  109  ]  subjected  to  such  a  loss  ?  He  looked  to  the  land  and  "^  the 
surety  on  the  appeal  bond,  which  more  than  covered  his 
decree,  including  interest  and  cost. 

The  condition  of  the  appeal  bond  was,  ^^for  the  prosecution  of 
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said  appeal  to  effect,  and  to  answer  all  damages  and  costs,  if  there 
should  be  a  failure  to  make  the  plea  good  in  the  supreme  court. 
There  was  a  failure  to  do  this^  and  the  penalty  of  the  bond  was 
incurred.  Whatever  hardship  may  be  in  this  case  is  common  to 
all  sureties  who  incur  responsibility  and  have  money  to  pay.  Be- 
yond that  of  a  faithftil  application  of  the  proceeds  of  the  land  in 
payment  of  the  decree,  the  appellants  have  no  equity.  They  can- 
not place  themselves  in  the  relation  of  two  creditors  having  claims 
on  a  common  fund,  which  may  be  distributed  pro  rata  between 
them.  Pintard  has  a  claim  on  both  funds ;  first,  on  the  proceeds 
of  the  land,  and  second,  on  the  judgment  entered  on  the  appeal 
bond  for  the  satisfaction  of  the  original  decree. 
The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


Louis  CuBTis  and  others.  Plaintiffs  in  Error,  v.  Theresb  PEircPAm 

and  others. 

18  H.  109. 
Peaotiob — JuRisDicrrioN. 

1.  A  record  which  contains  only  an  agreed  statement  of  facts,  and  the  judgment  of  the 
court  thereon,  is  not  a  compliance  with  the  rules  of  this  court,  numhers  11  and  31,  on 
that  suhject. 

2.  A  judgment  rendered  against  a  marshal,  on  a  rule  to  show  cause  why  he  should  not 
pay  money  in  his  hands  to  another  party,  and  a  counter  rule  in  favor  of  the 
plaintiff  under  whose  process  it  was  seized,  is  not  such  a  judgment  as  this  court  can 
re-examine.    Bayard  v.  Lomhard,  9  How.  530 ;  18  Curtis,  252. 

Writ  of  error  to  the  circuit  court  for  the  eastern  district  of 
Louisiana.     The  case  is  stated  in  the  opinion  of  the  court. 

Mr,  IhyloTj  for  plaintiffs  in  error. 

Mr,  Benjaminj  for  defendants. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  record  certified  in  this  cause  consists  of  ^^  an  agreed 
♦statement  of  facts,"  which  the  parties  submitted  to  the  [ ♦  110] 
court  on  the  rules  taken  by  the  plaintiffs  against  the  de- 
fendants, and  the  judgment  rendered  thereon,  and  a  judgment 
rendered  on  a  motion  for  a  new  trial,  being  the  proceedings  after 
the  submission  of  the  case. 

The  case  stated  is,  that  the  plaintiffs  recovered  a  judgment  against 
Yictor  Feste  in  the  circuit  court  of  the  United  States.     That  an 
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execution  issued  thereon,  and  a  seizure  was  made  of  immovable  as 
well  as  movable  property;  which  was  sold,  and  the  proceeds  held 
by  the  marshal. 

While  these  proceedings  were  pending,  Madame  Feste  recovered, 
in  one  of  the  state  courts,  a  decree  against  her  husband,  Victor 
Feste,  for  the  separation  of  property  and  the  amount  of  dowry 
brought  in  marriage;  and  thereupon  served  a  notice  upon  the 
marshal,  claiming  to  have  satisfaction  of  her  legal  mortgage,  in 
preference  to  the  execution  creditor,  from  the  moneys  in  his  hands, 
and  obtained  a  rule  from  the  court  requiring  him  to  answer  her 
claim.  The  plaintiffs,  upon  their  part,  (as  the  case  states,)  also 
obtained  a  rule,  to  enforce  the  payment  of  the  money  to  them  on 
their  execution.  To  settle  these  conflicting  claims  was  the  object 
of  the  agreed  case  thus  submitted  to  the  court. 

Two  questions  arise  in  limine,  either  of  which  is,  in  our  opinion, 
decisive  of  this  cause:  1st.  That  this  is  not  such  a  transcript  as 
will  satisfy  the  11th  and  3l8t  rules  of  this  court,  under  the  decision 
of  Keene  v.  Whittaker,  13  Pet.  459;  and,  2d,  that  this  is  not  such 
a  judgment  as  this  court  can  re-examine,  according  to  the  pi:inciple 
of  Bayard  v.  Lombard,  9  How.  530.  And  we  agree  with  the  de- 
fendants upon  both  these  questions. 

The  cause  is  dismissed  with  costs. 


Jecker  and  others,  Appellants,  v,  John  B.  Montgombbt. 

18  H.  110. 
Admiralty — Prize — Trading  with  Enemy. 

1.  The  rule  is  inflexible  that  trade  between  citizens  or  subjects  of  nations  at  war  is 
forbidden,  and  property  captured  on  the  high  seas  intended  for  an  enemy's  port  is 
lawful  prize* 

2.  Nor  can  this  forfeiture  be  evaded  by  stopping  at  an  intermediate  port. 

3.  While  it  is  the  duty  of  a  captor  to  send  his  prize  into  a  port  of  his  own  nation  for 
adjudication,  there  are  circumstances  which  will  excuse  this,  and  authorize  a  court 
to  proceed  to  adjudicate  and  condemn,  without  possession  of  the  vessel  or  property 
seized  as  prize. 

4.  That  the  captor  was  in  command  of  a  squadron  at  a  great  distance  from  his  own 
country,  and  could  not  have  spared  a  prize  crew  and  officer  without  improperly 
weakening  his  force,  is  sufficient  cause. 

5.  Under  such  circumstances  the  capturing  commander  must  of  necessity  be  the  judge 
of  the  circumstances  which  justify  his  failure  to  send  in  his  prize ;  and  while  his 
decision  is  not  conclusive  on  the  court,  it  will  inquire  whether  he  has  exercised 
reasonable  judgment  and  discretion  in  the  matter. 

6.  While  it  is  certainly  the  rule  in  prize  cases  that  proceedings  should  be  conducted  in 
the  name  of  the  United  States,  the  decree  will  not  be  reversed  when  they  have  been 
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condacted  in  the  name  of  the  captors,  through  the  coarse  of  a  long  litigation,  without 
objection  on  that  score  until  the  case  is  argued  in  this  court. 

This  is  an  appeal  from  the  circuit  court  for  the  District  of  Colum- 
bia; and  the  case  arises  from  the  libel  filed  under  the  intimation  of 
this  court  in  the  case  of  Jecker  v,  Montgomery,  reported  in  13 
How.  498;  19  Curtis,  615. 

All  that  is  necessary  to  understand  the  points  now  ruled  is  found 
in  the  opinion  of  the  court. 

Mr.  Coxe  and  Mr,  Ndson,  for  appellants. 

Mr,  Key  and  Mr,  Johnson ^  for  appellees. 

*  Mr.  Justice  Daniel  delivered  the  opinion  of  the  court.  [  *  111  ] 

This  is  an  appeal  from  a  decree  in  admiralty  by  the 
circuit  court  of  the  United  States  for  the  District  of  Columbia,  by 
which  decree  the  ship  Admittance,  claimed  by  the  appellants, 
Charles  B.  Fessenden  and  Bichard  S.  Fay,  as  owners,  and  the  cargo 
of  the  same  ship  claimed  by  the  appellants,  Jecker,  Torre  and  Co. 
and  Manual  Quintana,  were  upon  a  libel  filed  by  the  appellee,  John 
B.  Montgomery,  condemned  as  prize  of  war. 

It  will  serve  to  explain  the  nature  of  the  present  controversy,  and 
the  character  of  the  decree  of  the  circuit  court  above  mentioned,  to 
refer  to  the  proceedings  heretofore  had  therein  upon  a  libel  filed  by 
the  claimants  of  the  cargo  for  restitution,  and  to  the  decision  of  this 
court  upon  cross-appeals  from  those  proceedings,  both  by  the  claim- 
ants and  the  captor,  out  of  which  last-mentioned  decision  the  case 
before  us  has  arisen. 

By  the  decision  of  this  court  just  referred  to,  (see  13  Howard,  p. 
498,)  we  hold  the  following  propositions  to  have  been  expressly 
ruled : 

1.  That  the  admiralty  court  of  the  District  of  Columbia  had  juris- 
diction of  the  libel  for  the  condemnation  of  the  property  in  contest, 
although  such  property  was  not  brought  within  its  jurisdiction ; 
and  if  they  found  the  subject  liable  to  condemnation,  might  proceed 
to  condemn,  althousrh  not  in  fact  within  the  custody  or  control  of 
the  court. 

2.  That  the  admiralty  court  in  the  District  of  Columbia,  having 
jurisdiction  of  the  case,  it  was  its  duty  to  order  the  captors 

*to  institute  proceedings  in  that  court  to  condemn  the  [*112] 
property  as  prize,  by  a  day  to  be  named  in  the  order ;  and 
in  default  thereof  to  be  proceeded  against  upon  a  libel  for  an  unlaw- 
ful seizure ;  because  the  property  of  the  claimant  is  not  devested  by 
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the  capture,  but  by  condemnation  in  a  prize  court — ^is  not  devested 
until  condemnation^  though  such  condemnation  will  relate  back  to 
the  capture. 

3.  That  the  grounds  alleged  for  the  seizure  of  the  vessel  and 
cargo,  namely,  that  the  vessel  sailed  from  New  Orleans  with  the 
design  of  trading  with  the  enemy,  and  did  in  fact  hold  illegal 
intercourse  with  them,  are  sufficient,  if  supported  by  testimony,  to 
subjeci  both  vessel  and  cargo  to  condemnation. 

4.  And  if  they  were  liable  to  condemnation,  the  reasons  assigned 
in  the  answer  for  not  bringing  the  vessel  and  cargo  into  a  port  of 
the  United  States  for  trial — namely :  that  it  was  impossible  so  to  do 
consistently  with  the  public  interest — is  sufficient,  if  supported  by 
proofs,  to  justify  the  captors  in  selling  vessel  and  cargo  in  Califor- 
nia, and  to  exempt  the  captors  from  damages  on  that  account. 

5.  That  to  a  libel  for  restitution,  probable  cause  for  seizure  is  no 
defense ;  but  is  so  only  against  a  claim  for  damages,  in  cases  in 
which  the  property  has  been  restored  or  lost  after  seizure. 

Under  the  authority  of  the  rulings  just  enumerated,  and  in  obe- 
dience to  the  mandate  founded  thereupon,  the  libel  in  the  cause  now 
before  us  was  filed ;  and  the  case  made  by  the  parties  presents,  as  the 
material  questions  for  consideration,  the  inquiries:  1.  Whether 
the  vessel  sailed  with  the  design  of  trading  with  the  enemy, 
and  did  in  fact  hold  illegal  intercourse  with  them.  2.  Admit- 
ting that  the  vessel  and  cargo  were  in  the  first  instance  liable  to 
condemnation,  whether  the  reasons  assigned  for  not  bringing  them 
within  the  United  States  were  so  supported  by  proof  as  to  justify 
the  captor  in  not  bringing  them  within  the  United  States,  and  in 
selling  them  in  California,  without  a  forfeiture  of  their  rights  as 
captors. 

As  a  principle  applicable  to  the  first  of  these  inquiries,  it  may  be 
averred  as  a  part  of  the  law  of  nations — forming  a  part,  too,  of  the 
municipal  jurisprudence  of  every  country — ^'that  in  a  state  of  war 
between  two  nations,  declared  by  the  authority  in  whom  the  mu- 
nicipal constitution  vests  the  power  of  making  war,  the  two  nations 
and  all  their  citizens  or  subjects  are  enemies  to  each  other."  The 
consequence  of  this  state  of  hostility  is,  that  all  intercourse  and 
communication  between  them  is  unlawful.  Fide  Wheaton  on  Mar- 
itime Captures,  cap.  7,  p.  209,  quoting  from  Bynkershoeck  this 
passage:  ^^Ex  natura  belli  commerda  inter  hostes  ceaaarej 
[  *  113  ]  non  est  dvbitandum.  Quamma  nnUa  apecialia  "^  ait  commer- 
ciorum  prohibition  ipso  tamen  jure  beUi,  commerda  inter 
hostea  eaae  vetita,  ipaoe  indictionea  beOorum  aatia  declarant/* 

Upon  this  principle  of  public  law,  it  has  been  the  established 
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rule  of  the  high  court  of  admiralty  in  England,  that  a  trading  with 
the  enemy,  except  by  a  royal  license,  subjects  the  property  to  con- 
fiscation. The  decisions  of  that  court  show  that  the  rule  has  been 
.rigidly  enforced,  as,  for  instance,  where  the  government  had  au- 
thorized a  homeward  trade  from  the  enem3'^'8  possessions,  but  liad 
not  specifically  protected  an  outward  trade  to  the  same ;  and  again, 
in  instances  where  cargoes  have  been  laden  before  the  war,  but 
where  the  parties  had  not  used  all  possible  diligence  to  counter- 
mand the  voyage  after  the  first  notice  of  hostilities ;  and  this  rule 
has  been  enforced,  not  only  against  subjects  of  the  crown,  but 
likewise  against  those  of  its  allies  in  the  war,  upon  the  assumption 
that  the  rule  was  founded  on  the  universal  principle  which  states 
allied  in  war  had  a  right  to  apply  to  each  other's  subjects.  Vide 
Wheaton  on  Captures,  p.  212;  and  1  C.  Kobinson's  Adm.  E.  196, 
The  Hoop. 

The  same  rule  has  been  adopted  with  equal  strictness  by  this 
court.  In  the  case  of  The  Rapid,  reported  in  8  Cranch,  155,  the 
claimant,  a  citizen  of  the  United  States,  had  purchased  goods  in 
the  enemy's  country  a  long  time  before  the  declaration  of  war,  and 
had  deposited  them  on  an  island  near  the  boundary  line  between 
the  two  countries.  Upon  the  breaking  out  of  hostilities,  his  agents 
had  hired  the  vessel  to  proceed  to  the  place  of  deposit  and  bring 
away  these  goods.  Upon  her  return  the  vessel  was  captured,  and, 
with  the  cargo,  was  condemned  as  prize  of  war  for  trading  with  the 
enemy.  In  applying  the  law  to  this  state  of  facts,  this  court  said, 
and  said  unanimously:  '*That  the  universal  sense  of  nations  has 
acknowledged  the  demoralizing  effects  that  would  result  from  the 
admission  of  individual  intercourse.  The  whole  nation  are  em- 
harked  in  one  common  bottom,  and  must  be  reconciled  to  submit 
to  one  common  fate.  Every  individual  of  the  one  nation  must 
acknowledge  every  individual  of  the  other  nation  as  his  own  enemy, 
because  the  enemy  of  his  country.  But,  after  deciding  what  is 
the  duty  of  the  citizen,  the  question  occurs,  what  is  the  consequence 
of  a  breach  of  that  duty?  The  law  of  prize  is  a  part  of  the  law  of 
nations.  In  it,  a  hostile  character  is  attached  to  trade,  independ- 
ently of  the  character  of  the  trader  who  pursues  or  directs  it. 
Condemnation  to  the  use  of  the  captor  is  equally  the  fate  of  the 
property  of  the  belligerent  and  of  the  property  engaged  in  anti- 
neutral  trade.  But  a  citizen  or  an  ally  may  be  engaged  in  a  hostile 
trade,  and  thereby  involve  his  property  in  the  fate  of  those  in  whose 
cause  he  embarks."  Again,  thecourtsay :  *'If  by  trading, 
in  prize  law,  was  meant  that  signification  *  of  the  term  [  *  114  ] 

which  consists  in  negotiation  or  contract,  this  case  would 
Vol.  i-7 
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not  come  under  the  penalties  of  the  rule.  But  the  object  and  spirit 
of  the  rule  is  to  cut  off  all  communication  or  actual  locomotive 
intercourse  between  individuals  of  the  belligerent  nations.  Nego- 
tiation or  contract  has,  therefore,  no  necessary  connection  with  the 
offense.  Intercourse  inconsistent  with  actual  hostility  is  the  offense 
against  which  the  operation  of  the  rule  is  directed." 

The  case  of  The  Joseph,  reported  in  8  Cranch,  p.  451,  was  that 
of  a  vessel  owned  by  citizens  of  the  United  States,  that  sailed  from 
thence  before  the  war,  with  a  cargo  on  freight,  on  a  voyage  to 
Liverpool  and  the  north  of  Europe,  and  thence  back  to  the  United 
States.  After  arriving  and  discharging  her  cargo  at  Liverpool, 
she  took  in  another  at  Hull,  and  sailed  for  St.  Petersburg.  At  St. 
Petersburg,  she  received  news  of  the  war  with  England,  and  sailed 
to  London  with  a  Russian  cargo  consigned  to  British  merchants ; 
delivered  her  cargo  and  sailed  for  the  United  States  in  ballast, 
under  a  British  license,  and  was  captured.  In  the  opinion  of  this 
court  in  this  case,  delivered  by  Washington,  Justice,  it  is  said: 
**That  after  the  decision  in  the  cases  of  The  Rapid  and  of  The 
Alexander,  it  is  not  to  be  contended,  that  the  sailing  with  a  cargo 
on  freight  from  St.  Petersburg  to  London,. after  a  full  knowledge 
of  the  war,  did  not  amount  to  such  a  trading  with  the  enemy  as  to 
have  subjected  both  the  vessel  and  cargo  to  condemnation  as  prize 
.of  war,  had  she  been  captured  on  that  voyage.  The  alleged  ne- 
cessity of  undertaking  that  voyage  to  enable  the  master  out  of  the 
freight  to  discharge  his  expenses  at  St.  Petersburg — countenanced, 
as  the  master  declares,  by  the  opinion  of  our  minister  at  St.  Peters- 
burg, that  by  undertaking  such  a  voyage  he  would  violate  no  law 
of  the  United  States — although  these  considerations,  if  founded  in 
truth,  present  a  case  of  peculiar  hardship,  yet  they  afford  no  legal 
excuse  which  it  is  competent  to  this  court  to  admit  as  the  basis  of 
its  decision.'' 

The  same  course  of  decision  which  has  established  that  property 
of  a  subject  or  citizen  taken  trading  with  the  enemy  is  forfeited, 
has  decided  also  that  it  is  forfeited  as  prize.  The  ground  of  the 
forfeiture  is,  that  it  is  taken  adhering  to  the  enemy,  and  therefore 
the  proprietor  is  pro  hac  vice  to  be  considered  as  an  enemy.  Vide 
also  Wheaton  on  Captures,  p.  219,  and  1  0.  Robinson,  219,  the 
case  of  The  Nelly. 

Attempts  have  been  made  to  evade  the  rule  of  public  law,  by 
the  interposition  of  a  neutral  port  between  the  shipment  from  the 
belligerent  port  and  their  ultimate  destination  in  the  enemy's 
country ;  but  in  all  such  cases  the  goods  have  been  condemned  as 
having   been    taken    in  a  course   of   commerce   rendering  them 
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*  liable  to  confiscation ;  and  it  has  been  ruled  that,  with-  [  *  115  ] 
out  license  from  government,  no  communication,  direct 
or  indirect,  can  be  carried  on  with  the  enemy ;  that  the  interposition 
of  a  prior  port  makes  no  difference ;  that  all  trade  with  the  enemy 
is  illegal,  and  the  circumstance  that  the  goods  are  to  go  first  to  a 
neutral  port  will  not  make  it  lawful.  3  C.  Robinson,  22,  The 
Indian  Chief;  and  4  C.  Robinson,  79,  The  Jonge  Pieter. 

Having  thus  stated  the  law  with  regard  to  maritime  captures,  it 
remains  to  be  ascertained  how  far  the  case  before  us  upon  the  plead- 
ings and  proofs,  fall  within  the  scope  or  the  terms  of  the  law . 

The  libel  propounds,  that  the  libellant,  as  the  commander  of  the 
United  States  ship  Portsmouth,  did,  on  the  7th  of  April,  1847,  at 
the  port  of  San  Jose  in  lower  California,  in  the  republic  of  Mexico, 
seize  and  take  possession  of  as  lawful  prize,  a  certain  ship  or  vessel 
called  the  The  Admittance — one  Peter  Peterson  being  the  master — 
with  her  cargo,  provisions^  tackle,  and  all  other  appurtenances  to 
the  said  ship  belonging.  That  the  said  ship  is  a  merchant  vessel 
belonging  to  citizens  of  the  United  States,  and  that  the  cargo  of 
said  ship  is  believed  by  the  libellant  to  have  belonged  to  certain 
merchants  resident  in  Mexico.  That  about  the  month  of  October, 
1846,  the  said  ship  with  her  cargo,  left  the  port  of  New  Orleans 
for  a  port  in  the  republic  of  Mexico,  into  which  port  the  captain 
intended  to  discharge  the  cargo.  That  for  some  time  prior  to  the 
sailing  of  this  ship,  and  upon  the  day  of  her  seizure,  open  and 
public  war  existed  between  the  United  States  and  the  republic  of 
Mexico  and  its  dependencies.  That  in  consequence  of  said  state  of 
war,  and  in  discharge  of  his  duty,  the  ship  Admittance,  with  her 
cargo,  was  seized  by  the  libellant  as  prize  of  war. 

The  libellant  further  propounds,  that  Peterson,  as  master  of  the 
said  ship,  did  sail  from  the  United  States  with  the  intention  of 
trading,  and  in  fact  did  trade  and  otherwise  hold  illegal  intercourse 
with  the  enemies  of  the  United  States,  whereby  the  said  ship,  her 
cargo,  tackle,  and  appurtenances,  became  subjects  of  lawful  prize. 
All  which  illegal  intention  and  acts  of  the  master  more  fully  appear 
by  the  papers  of  the  said  ship,  and  by  other  papers  received  from 
the  master  by  the  libellant,  numbered  from  one  to  fifteen  inclusive  ; 
from  the  deposition  of  William  Bell,  the  first  mate  of  The  Admit- 
tance, and  from  the  log-book-^all  of  which  it  is  prayed  may  be 
made  parts  of  the  libel ;  which  concludes  with  a  prayer  for  con- 
demnation of  ship  and  cargo,  and  for  the  dismission  of  the  libel 
previously  filed  by  Torre,  Jecker,  and  Co.,  praying  restitution  of  a 
portion  of  the  cargo. 

To  the  libel  of  Captain  Montgomery  were  filed  an  answer  on 
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[*116]  *  behalf  of  Fessenden  and  Fay,  who  intervened  as  own- 
ers of  the  ship,  and  separate  answers  on  behalf  of  Jecker, 
Torre,  and  Co.,  and  of  Manuel  Quintana,  as  owners  of  the  cargo. 

These  answers,  so  far  as  they  are  made  up  merely  of  general 
denials  of  the  charges  propounded  in  the  libel,  require  no  special 
animadversion.  So  far,  however,  as  the  specific  facts  alleged  in 
them  by  way  of  exculpation,  the  compatibility  of  those  facts  with 
the  established  law  of  prize,  or  with  the  proofs  adduced  in  the  case, 
become  a  question,  the  statements  in  these  answers  are  matters  of 
essential  importance^  requiring  particular  examination. 

The  respondents,  Fessenden  and  Fay,  have  in  their  answers  ob- 
served an  entire  silence  with  respect  to  a  knowledge  on  their  part 
as  to  the  destination  of  the  ship  or  cargo ;  whilst  they  are  very 
explicit  in  the  assertion  of  their  belief,  that  the  cargo  was  put  on 
board  by  the  charterer,  and  that  the  ship  sailed  under  a  full  per- 
suasion that  a  treaty  of  peace  would  speedily  terminate  the  then 
existing  war  between  the  United  States  and  Mexico,  and  that  they 
never  were  informed,  nor  do  they  believe,  that  the  cargo  was  to  be 
landed  or  disposed  of  in  Mexico  until  after  the  termination  of  the 
war.  Personally  they  say,  that  they  know  nothing  of  what  occur- 
red in  relation  to  the  ship  and  cargo  in  the  Pacific;  but  from  what 
they  have  learned  they  believe,  and  therefore  aver,  that  there  was 
no  trading  with  the  enemy  at  any  time  during  the  voyage.  This 
statement,  which  implies  knowledge  in  the  respondents  of  the  exist- 
ence of  war  between  the  United  States  and  Mexico  at  the  time  of 
chartering  of  their  ship,  and  knowledge  likewise  that  the  cargo  put 
on  board  was  destined  for  the  port  of  a  nation,  at  the  time  of  the 
shipment  at  any  rate,  in  open  hostility  with  the  United  States, 
will,  as  to  its  verity,  be  further  tested  by  a  comparison  with  the 
testimony  furnished  by  the  papers  found  in  the  captured  vessel  and 
by  the  examination  of  witnesses.  And  in  this  connection  it  may 
be  observed,  that  the  bare  permission  by  the  owners  of  the  use  of 
their  vessel  in  hostile  or  piratical  enterprises,  renders  such  vessel 
liable  to  capture  and  condemnation  equally  with  her  employment 
in  similar  offenses  under  the  immediate  command  of  such  owners 
themselves.  Vide  the  case  of  The  United  States  v.  The  Brig  Mtt- 
lek  Adhel,  2  How.  234  ;  The  United  States  v.  The  Schooner  Little 
Charles,  1  Brok.  Sep.  347  ;  The  Palmyra,  12  Wheat.  14 ;  1  C.  Rob. 
R.  127;  The  Vrow  Judith. 

Comparing  this  answer  with  the  papers  found  on  board  the  cap- 
tured vessel,  we  see  it  expressly  stipulated  in  the  charter-party,  the 
very  contract  by  which  the  ship  was  hired,  and  which  was  signed 
by  these  respondents,  that  the  ship  shall  proceed  to  New  Or- 
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leans,  and  there  take  from  the  charterers  Wylie  and 
*  Ygana,  1,100  bales  of  cotton,  to  be  delivered  at  the  port  [  *  1 17  ] 
of  San  Bias  to  the  order  of  the  shipper,  the  consignee 
paying  freight  for  the  room  occupied  in  the  ship  by  the  cotton, 
eleven  hundred  dollars,  payable  on  delivery  of  the  cargo;  the  cargo 
to  be  received  at  New  Orleans  and  discharged  at  San  Bias  with  dis- 
patch. The  charter-party  further  provides,  that  if  on  the  arrival 
of  the  ship  oflF  San  Bias,  the  port  is  blockaded,  or  other  obstruc- 
tions prevent  the  discharge  of  the  ship,  she  shall  proceed  to  the 
Sandwich  Islands,  and  there  remain  until  the  port  is  open,  the  said 
Wylie  and  Tgana  paying  in  addition  to  the  charter  the  further 
sum  of  one  thousand  dollars  per  month  during  such  detention. 
We  will  hereafter  state  what  is  conceived  by  this  court  to  be  the 
proper  construction  of  this  phrase,  *'if  the  port  is  blockaded,  or 
other  obstructions  prevent  the  discharge  of  the  ship."  Independ- 
ently of  this  phrase,  however,  we  have,  on  the  face  of  this  contract, 
the  declaration  that  the  shipment  was  made  to  an  enemy's  port ; 
that  the  delivery  was  to  take  place  at  that  port ;  that  the  interpo- 
sition of  the  neutral  island  of  Honolulu  was  not  for  the  purpose  of 
trade  with,  or  transhipment  at  that  island,  but  solely  for  the  pur- 
pose of  affording  an  opportunity  to  enter  into  and  discharge  at  a 
port  known  to  be  an  enemy's  port,  in  which  the  consignees  of  the 
cargo  resided,  and  the  delivery  at  which  port  was  made  a  precedent 
and  necessary  condition  to  the  payment  of  freight. 

Upon  a  comparison  of  the  bill  of  lading  with  the  charter-party, 
the  terminus  of  the  voyage  and  the  destination  of  the  cargo  are 
more  clearly'  shown.  The  language  of  the  bill  of  lading  runs  thus : 
"Shipped  in  good  order  and  well  conditioned,  by  Wylie  and  Ygana, 
on  board  the  good  ship  Admittance,  whereof  is  master  for  the 
present  voyage  Peterson,  and  now  lying  at  New  Orleans,  and  bound 
for  Honolulu,  two  thousand  seven  hundred  and  seven  small  bales  of 
cotton,  being  marked  and  numbered  as  in  the  margin,  and  are  to  be 
delivered."  Where?  Not  at  Honolulu,  where  there  was  no  con- 
signee, apparent  or  mentioned — not  at  San  Bias,  as  an  incidental 
point  in  tbe  track  of  the  voyage  to  Honolulu,  but  at  "the  aforesaid 
port  of  San  Bias,"  the  predetermined  limit  of  the  voyage,  and  to 
Don  Lewis  Bivas  Gongora,  resident  at  San  Bias,  the  correspondent 
and  consignee  of  the  shipper. 

Taking,  in  connection  with  the  charter-party  and  the  bill  of 
lading,  the  instructions  from  the  respondent,  Fessenden,  to  the 
master  of  the  ship  before  sailing  from  New  Orleans,  it  seems  almost 
incredible  that  the  owners  should  have  been  ignorant  of  the  char- 
acter of  the  voyage,  and  of  the  hazards  incurred  by  their  vessel 
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resulting  from  that  character.  How,  upon  any  other  view,  can  be 
accounted  for  the  extreme  caution  enjoined  upon  the 
[  *  118  ]  *  master  with  respect  to  the  danger  of  entering  a  Mexican 
port — danger  expressly  distinguished  from  that  arising 
from  the  probability  of  capture  by  vessels  of  the  United  States ;  such 
as  it  is  said  might  arise  from  the  disposition  of  the  Mexican  gov- 
ernment, under  the  plea  of  the  right  of  war  to  confiscate  the  vessel, 
notwithstanding  the  consignees  might  have  obtained  permission  to 
land  the  cargo?  It  is  absurd  to  suppose  that  this  caution  could 
have  had  any  possible  reference  to  a  state  of  re-established  amity 
between  Mexico  and  the  United  States,  as  the  vBssel  of  a  friendly 
nation  could  incur  no  risk  of  confiscation  by  entering  the  port  of  a 
friend.  We  think  that  it  was  to  dangers  and  hazards  which  might 
proceed  from  the  Mexican  authorities — hazards  and  dangers  incident 
to  an  existing  and  known  state  of  war,  which  were  in  the  .contem- 
plation of  the  owners  when,  in  the  charter-party,  they  speak  of 
*^ other  obstructions,"  (beyond  that  of  blockades,)  ''which  might 
prevent  the  discharge  of  the  ship  at  San  Bias,"  an  enemy's  port. 
This  interpretation  of  the  conduct  and  purposes  of  the  owners  and 
charterers  is  strongly  corroborated  by,  and  explains  that  portion  of 
the  instructions  to  the  master  which  tells  him,  ''you  will  perceive 
from  this  that  you  must  be  very  cautious  about  going  into  a 
Mexican  port,  for,  although  the  consignees  may  have  authority  to 
land  the  cotton,  yet  they  might  seize  the  vessel  after  being  dis- 
charged, unless  the  vessel  as  well  as  the  cargo  had  permission  from 
the  Mexican  government. ' '  This  language  would  be  unintelligibloi 
unless  it  had  reference  to  a  known  belligerent  attitude  of  the  two 
nations,  forbidding  intercourse  or  traffic  between  their  respective 
citizens,  and  to  a  contemplated  dispensation  from  the  existing 
prohibitions  by  one  of  the  belligerents.  We  are,  therefore,  upon  a 
just  construction  of  the  answer  of  the  claimants  of  the  vessel,  of 
the  charter-party  signed  by  them,  of  the  bill  of  lading,  and  of  the 
instructions  to  the  master,  impelled  to  the  conclusion,  that  these 
claimants  of  the  vessel  were  aware  of  the  character  of  the  voyage 
for  which  they  had  hired  her,  and  were  willing,  nevertheless,  to 
incur  the  hazards  of  the  enterprise  in  consideration  of  the  profits 
it  promised  them. 

Looking  next  beyond  the  evidence  of  intention  and  knowledge 
as  deducible  from  the  ship's  papers  proper,  to  the  acts  of  the  master 
in  execution  of  the  objects  and  purposes  of  the  voyage,  the  follow- 
ing liacts  are  shown  by  the  testimonyof  the  witnesses,  Bell,  Martin, 
and  Graves,  all  of  them  belonging  to  the  crew  of  The  Admittance, 
and  the  first  named  being  the  mate  of  the  ship :    Thac  she  sailed 
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directly  to  San  Bias ;  that  upon  her  arrival  off  this  port,  then  being 
an  enemy's  port,  and  in  the  possession  of  the  enemy,  she  remained 
before  it  three  days  and  nights,  during  which  time  the 
master  opened  an  intercourse  with  the  port,  *  receiving  at  [  *  119  ] 
different  times  communications  therefrom,  to  which  he 
replied  ;  that  whilst  off  San  Bias  the  captain  showed  no  American 
ensign,  but  after  receiving  the  communications  from  the  shore,  he 
ordered  the  chief  mate  not  to  head  the  log-book,  and  also  directed  the 
concealment  of  the  ship's  name  by  covering  her  stern  with  painted 
canvas,  and  then  proceeded  along  the  coast  as  far  as  188  north, 
looking  for  some  bay  or  inlet  on  the  coast  of  Mexico  where  the  cargo 
might  be  delivered ;  but  finding  no  suitable  place,  the  ship  was 
headed  for  San  Jos6,  California.  It  is  further  proved  by  the  wit- 
nesses, Mesroon  and  Bell,  that  The  Admittance  entered  the  port  of 
San  Jose  before  it  was  captured  by  the  forces  of  the  United  States, 
and  when  it  was  still  a  Mexican  port,  in  the  possession  of  the 
enemies  of  the  United  States  ;  and  the  witnesses.  Bell  and  Graves, 
both  of  the  crew  of  The  Admittance,  swear  that  the  captain, 
before  the  seizure,  landed  goods  at  this  hostile  port.  Upon  every 
correct  view,  then,  of  the  facts  of  this  case,  and  of  the  law  of 
prize  as  applicable  to  these  facts,  it  is  clear  that  the  ship  Admit- 
tance was  properly  subject  to  seizure  and  condemnation  as  prize  of 
war. 

We  have  seen,  by  the  authorities  cited,  that  intercourse  with  the 
enemy  is  sufficient  cause  for  personal  punishment,  and  for  the  con- 
fiscation of  property ;  that  it  is  a  cause  originating  in,  and  inflexi- 
bly enforced  by  necessity  for  guarding  the  public  safety.  In  this 
cause  are  established  against  the  claimants  of  this  vessel,  not  only 
intercourse,  but  trading,  in  its  common  acceptation.  Moreover,  it 
is  a  settled  principle,  that  if  the  owners  had  not  anticipated  a  vio* 
lation  of  the  public  law,  the  fate  of  their  vessel,  with  respect  to  an 
infraction  of  that  law,  must  depend  upon  the  conduct  of  the  agent 
with  whom  they  have  entrusted  its  management. 

With  respect  to  the  respondents,  Jecker,  Torre,  and  Co.,  and 
Quintana,  claimants  of  the  cargo,  the  written  documents  found  on 
board  the  captured  vessel,  and  surrendered  to  the  libellant  by  the 
master,  fasten  upon  these  claimants  not  only  a  knowledge  of  the 
design,  under  the  pretext  of  a  voyage  to  the  Sandwich  Islands,  of 
trading  with  citizens  of  the  United  States,  a  belligerent  nation,  but 
they  fix  upon  those  parties  strenuous  and  active  efforts  to  posses 
themselves  of  the  fruits  of  that  traffic — the  cargo  of  the  ship ;  and 
to  obtain  them,  not  even  by  the  circuitous  voyage  to  Honolulu,  but 
by  direct  transit  to  and  within  the  territory  of  the  enemy's  nation. 
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It  is  a  circumstance  of  much  significance  disclosed  by  these  papers, 
that  there  appears  to  have  existed  a  perfect  understanding  and 
preconcert  between  these  claimants,  the  charterers  of  the  vessel,  and 
the  master.  The  arrival  of  the  master  is  anticipated  and 
[  *  120  ]  waited  for,  and  no  *  sooner  does  his  vessel  appear  on  the 
Mexican  coast,  (the  war  still  continuing,)  than  she  is 
boarded  from  the  shore  by  the  agents  of  the  claimants,  bringing 
assurances  of  arrangements  made  for  the  violation  of  the  law  of 
war,  and  of  the  safety  with  which  that  violation  might  be  accom- 
plished. 

Thus,  on  the  12th  of  February,  1847,  a  letter  from  which  the 
following  extracts  are  taken,  was  addressed  by  the  agent  of  the 
claimants,  Jecker,  Torre,  and  Co.,  Louis  Bivas  Gongora,  to  the 
master  of  The  Admittance : 
**Capt.  p.  Peterson,  Ship  Admittance,  oflf  San  Bias. 

Sir  :  I  have  been  informed  of  your  sailing  from  New  Orleans 
with  a  cargo  of  cotton  to  my  consignment,  and  have  also  received 
a  copy  of  Messrs.  Wylie  and  Ygana's  instructions  for  your  guid- 
ance ;  also  a  copy  of  your  charter-party.  But  as  it  will  be  more 
for  the  convenience  of  all  parties  concerned,  that  in  case  of  your 
not  being  allowed  by  the  blockading  vessels  to  enter  San  Bias  or 
Manzanilla,  you  should  not  proceed  to  the  Sandwich  Islands,  which 
are  very  distant,  but  in  the  first  place  to  San  Jose  near  Cape  San 
Lucas,  which  is  in  possession  of  the  Americans,  I  have  to  request 
that  if  you  find  the  port  of  San  Bias  blockaded,  and  should  be 
warned  off,  you  will,  as  is  directed  in  your  instructions,  proceed  to 
Manzanilla,  where,  if  you  are  allowed  to  enter,  you  will  find  an 
agent  meeting  you  there,  who  will  receive  your  cargo.  If  San 
Bias  is  open  when  you  arrive,  you  will  come  into  the  bay  immedi- 
ately and  anchor,  putting  yourself  under  the  orders  of  Don  Eusta- 
quio  Fasiere,  who  will  proceed  to  discharge  your  cargo ;  and  as  it 
is  of  much  importance  that  the  cotton  should  be  on  shore  as  soon 
as  possible,  I  hope  you  will  do  everything  on  your  part  to  com- 
mence and  to  finish  discharging  with  the  least  possible  delay.  If 
you  are  permitted  to  enter  San  Bias  or  Manzanilla,  you  must  come 
in  under  British  colors,  the  name  of  the  vessel  and  your  own 
remaining  without  alteration,  still  reporting  yourself  from  New 
Orleans ;  but  you  will  be  careful  not  to  deliver  any  of  the  papers 
of  the  ship  or  cargo  to  any  one  except  to  Don  Eustaquio  Pasiere." 

Again  on  the  27th  of  the  same  month,  this  person  thus  addresses 
the  master  from  Tepic: 
'^Capt.  p.  Peterson,  Ship  Admittance,  off  San  Bias. 

*'Sir:  I  had  the  pleasuie  to  write  to  you  on  the  12th  of  this 
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month,  which  will  be  delivered  to  you  along  with  this.  But  as  at 
present  certain  circumstances  have  taken  place  which,  I  think, 
make  it  too  dangerous  for  you  to  come  into  San  Bias,  I  have  to 
request  that  you  will  proceed  immediately  to  Manzanilla, 
and  *  put  yourself  under  the  orders  of  Don  Manuel  de  la  [  *  121  ] 
Quintana,  who  has  gone  to  meet  you  there,  and  who  will 
deliver  to  you  a  letter,  authorizing  him  to  act  as  your  consignee. 
He  will  discharge  your  vessel,  pay  your  freight,  and  transact  all 
the  business  of  your  vessel  the  same  as  if  I  was  present.  You  will 
please  enter  Manzanilla  under  English  colors,  and,  as  the  war 
continues,  you  will  take  care  that  it  shall  not  be  known  that  your 
vessel  is  American." 

In  proof  of  the  agency  of  Bivas,  as  the  representative  of  Jecker, 
Torre,  and  Co.,  and  as  affecting  them  by  his  acts,  reference  may  be 
made  to  a  communication  from  that  firm,  dated  Mazatlan,  April  1, 
1847,  addressed  to  the  master  of  The  Admittance,  which  commu- 
nication was  doubtless  prepared  on  entire  ignorance  of  the  seizure 
of  that  vessel,  which  had  occurred  only  three  days  previously  at 
San  Jos6.  In  this  communication  it  is  said:  '^Should  this  find 
you  at  San  Jose,  we  have  to  request  you  to  proceed  at  once  to  San 
Bias,  referring  you  at  the  same  time  to  the  accompanying  letter  for 
you  from  Don  Luis  Rivas  de  Grongora,  of  Tepic.  Mr.  Rivas  has 
furnished  us  with  copies  of  your  letters  to  him,  of  the  dates  of  the 
3d  and  4th  of  March,  by  which  it  appears  you  entertain  fears  of 
being  seized  by  an  English  or  American  cruiser  should  you  follow 
his  recommendation  to  discharge  under  English  colors."  They 
then  refer  the  master  to  Mr.  Mott  and  Mr.  Bolton,  for  assurances 
that  his  apprehensions  are  groundless,  and  state,  ^^that  in  less 
than  a  month  previously  an  American  vessel  discharged  at  San 
Bias  without  let  or  hindrance ;  that  the  difficulty  with  regard  to 
the  vessel  in  a  Mexican  port  had  been  overcome  by  an  order  of  the 
supreme  government,  by  which  vessels  of  any  nation  were  permit- 
ted to  enter,  provided  that  the  captain  would  make  a  declaration 
to  the  effect  that  he  belonged  to  a  friendly  or  neutral  nation,  no 
papers  confirming  that  assertion  being  required  of  him." 

We  think,  then,  that  by  the  evidence  found  in  the  possession  of 
the  master  of  The  Admittance,  there  is  shown  a  complicity  in  all 
the  respondents  in  premeditating,  and  as  far  as  they  had  power  in 
executing,  a  scheme  for  effecting  intercourse  and  trade  with  the 
open  enemies  of  the  United  States — an  offense  such  as  rendered 
all  the  means  and  instruments  for  the  accomplishment  of  such  a 
scheme  lawful  prize  of  war. 

But  it  has  been  insisted,  that  should  it  be  conceded  that  there 
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existed  originally  sufficient  grounds  for  capture  and  condemnation, 
still  the  captor  had  forfeited  all  right  of  prize  by  omitting  to  send 
the  vessel  and  cargo  to  the  United  States  for  adjudication,  and 
by  selling  them  without  the  justification  of  necessity  in  a  for- 
eign country.  The  libellant  has  alleged,  in  justification 
[  *  122  ]  *  of  the  disposition  of  the  vessel  and  cargo,  ''that  he  was 
at  the  time  of  the  capture  of  The  Admittance  at  a  great 
dbtance  from  the  United  States,  and,  without  weakening  inconven- 
iently the  force  under  his  command  in  his  own  ship,  he  could  not 
have  spared  a  sufficient  prize  crew  and  officers  to  command  the 
captured  ship,  and  to  bring  her  into  the  United  States." 

The  exception  here  taken  brings  up  the  inquiry,  as  to  the  duty 
and  power  of  a  captor  to  send  in  his  prize  for  adjudication,  and  as 
to  the  discretion  vested  in  him  in  deciding  upon  the  extent  of  that 
duty,  and  the  feasibility  of  that  power  under  existing  circum* 
stances.  This  inquiry  has  been  treated  with  so  much  force  and  per- 
spicuity by  Mr.  Justice  Curtis,  in  a  case  adjudged  by  him  between 
a  portion  of  these  respondents  as  claimants  of  the  ship,  and  the 
libellants,  that  it  cannot  be  more  clearly  and  at  the  same  time 
more  succinctly  elucidated  than  it  will  be  by  reference  to  the  opin- 
ion of  that  judge  in  the  case  alluded  to,  (vide  Fay  ei  cd.  v.  Mont- 
gomery, 1  Curtis's  B.  266.)  In  that  case,  the  judge  remarks: 
''The  grounds  on  which  restitution  is  claimed  are  thus  stated  in 
the  libel,  'that  the  seizure  and  detention  were  without  any  legal, 
justifiable,  reasonable,  or  probable  cause;  and  even  if  there  had 
been  probable  cause  for  the  seizure  of  the  said  vessel,  the  said 
Montgomery  was  legally  bound  to  send  the  same  to  the  United 
States  for  trial,  which  might  easily  have  been  done,  but  which  the 
said  Montgomery  illegally  and  unjustifiably  omitted  to  do,  and 
thereby  illegally  converted  the  same  to  his  own  use.'  Here  (says 
the  judge)  are  two  distinct  grounds:  the  first  being  that  the  seizure 
was  an  act  of  illegal  violence;  and  the  second,  that,  by  not  sending 
the  vessel  to  the  United  States  fqr  trial,  the  respondent  had  ille- 
gally converted  it  to  his  own  use."  After  commenting  upon  the 
evidence  which  led  his  mind  to  the  conclusion  that  there  was  prop- 
erly a  question  of  prize  to  be  tried,  the  judge  remarks:  "And  this 
brings  me  to  consider  the  other  ground  stated  in  the  libel,  that  by 
his  omission  to  send  the  vessel  to  the  United  States  for  trial,  the 
respondent  illegally  converted  the  vessel  to  his  own  use.  That 
captors  may  so  act  towards  prize  property  as  to  forfeit  their  rights 
as  captors,  and  render  themselves  liable  to  make  restitution^  with 
or  without  damages,  is  clear.  But  before  the  court  can  so  declare, 
a  case  of  forfeiture  of  rights,  free  from  all  reasonable  doubt,  must 
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be  made  out.  In  eonfiidering  this  part  of  the  case,  the  question  is, 
whether  the  allegation  that  the  respondent  omitted  to  send  the  ves- 
sel to  the  United  States  for  trial,  when  he  could  safely  and  properly 
have  done  so,  and  thereby  illegally  converted  the  property  to  his 
own  use,  is  made  out  in  proof."  The  answer  of  the  respondent  to 
this  part  of  the  libel  states:  ^^That  it  was  impossible  for  him,  con- 
sistently with  the  public  interests  committed  to  his  direc- 
tion, *  to  have  sent  the  ship  Admittance  to  any  port  of  [  *  123  ] 
the  United  States. ' '  The  judge  proceeds  to  say :  '*  Before 
considering  the  facts  upon  which  the  forfeiture  is  asserted,  one 
principle  should  be  stated,  which  is  entitled  to  an  important  effect 
on  this  part  of  the  case.  It  is,  that  an  honest  exercise  of  discre- 
tion, necessarily  arising  out  of  his  command,  cannot  be  treated  as 
such  misconduct  in  the  commander  of  a  public  ship  of  war.  as  will 
forfeit  his  fair  title,  and  render  him  liable  to  be  treated  as  a  tres- 
passer. This  principle  is  too  obviously  just  to  require  the  support 
of  authority ;  but  it  will  be  found  to  have  been  laid  down  and  ap- 
plied in  the  case  of  Dinsman  v.  Wilkes,  in  12  How.  390. 

''Now  it  must  be  admitted,  that  the  question  whether  the  neces- 
sities of  the  public  service  will  allow  the  commander  of  a  ship  of 
war,  in  time  of  war,  upon  a  remote  station  on  the  other  side  of 
the  globe,  to  spare  one  of  his  officers  to  go  home  in  command  of  a 
prize,  is  one  depending  on  his  discretion,  necessarily  arising  out  of 
his  command.  In  the  first  instance,  he  alone  has  the  power  to 
decide  the  question — he  alone  has  the  needful  knowledge  of  facts, 
and  he  is  bound  to  exercise  his  judgment  upon  them.  Certainly 
his  judgment  is  not  conclusive — good  faith  and  reasonable  discretion 
are  requisite;  but  it  would  not  only  be  a  hardship,  but  injustice,  to 
impose  on  the  commander  the  duty  of  determining  such  a  question, 
and,  when  he  has  determined  it,  to  attribute  to  him  as  an  act  of  mis- 
conduct that  he  did  not  come  to  a  different  conclusion.  It  is  true, 
that  it  is  a  clear  duty  of  a  commander  to  send  in  his  prize  for  adju- 
dication, but  this  is  not  an  absolute  obligation.  It  depends  on  his 
ability  to  perform  it ;  and  of  this,  as  already  said,  he  must  judge 
in  the  first  instance ;  and  if  he  decides  with  reasonable  discretion 
and  an  honest  purpose  to  do  his  duty,  I  cannot  consider  him  as 
guilty  of  misconduct  which  works  a  forfeiture." 

The  judge  then,  after  an  examination  of  the  proofs  in  the  case, 
and  of  the  law  as  above  expounded  by  him,  comes  lo  the  following 
conclusion:  '^  Keeping  these  principles  in  view,  I  am  not  satis- 
fied that,  in  omitting  to  send  the  vessel  to  the  United  States, 
Captain  Montgomery  violated  any  known  duty,  or  acted  with  so 
little  discretion  as  to  render  him  liable  as  a  trespasser."     And  he 
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closes  his  review  of  .the  evidence  with  this  very  forcible  view  of  its 
just  import  and  character:  ^'One  of  the  lieutenants  of  The  Ports- 
mouth was  serving  on  shore — two  only  remained  ;  and  it  does  not 
appear  that  a  single  passed-midshipman  was  on  board.  Lieuten- 
ant Revere  [one  of  the  remaining  lieutenants  on  board]  has  given 
an  opinion — no  doubt  an  honest  one — that  he  might  have  been 
spared  ;  but  it  is  an  opinion  formed  under  no  responsibility  of  com- 
mand ;  and  I  am  not  prepared  to  say  that  a  sloop  of  war 
[  *  124  ]  on  that  coast,  at  that  time,  officered  by  only  *  two  lieuten- 
ants, ought  to  have  been  left  with  only  one,  in  order  to 
send  home  a  prize — and  still  less,  that  the  commander  erred  so 
grossly,  in  not  detaching  this  officer  on  such  service,  as  to  forfeit 
his  legal  rights  thereby." 

The  facts  which  are  applicable  to  this  part  of  the  case  now  before 
us,  are  essentially,  if  not  literally,  those  adduced  in  the  trial  be- 
fore the  judge  whose  opinion  has  been  just  quoted ;  and  the  very 
clear  exposition  of  those  facts,  with  the  legal  deductions  from  them, 
as  set  forth  in  that  opinion,  command  our  entire  approbation,  and 
are  regarded  as  conclusive  against  the  appellants  upon  the  question 
of  forfeiture  by  the  appellee  of  his  right  of  prize. 

Another  exception  urged  in  the  argument  as  fatal  to  the  decree 
of  the  circuit  court  demands  our  notice,  and  it  is  this:  That  the 
proceedings  instituted  in  the  district  court  for  the  condemnation  of 
the  vessel  and  cargo  as  prize  of  war  were  in  the  name  of  the 
libellant,  the  captor,  whereas  they  should  have  been  commenced 
and  prosecuted  in  the  name  of  the  United  States.  This  irregularity, 
for  such  it  must  be  admitted  to  be,  may  have  proceeded  from  a 
misapprehension  of  the  opinion  of  this  court  in  the  case  of  Jecker, 
Torre^  and  Co.  v.  Montgomery;  (see  13  How.  498;)  in  which  opin- 
ion it  is  stated  to  be  the  duty  of  the  district  court  to  order  the  captor 
to  institute  proceedings  in  that  court  for  the  condemnation  of  the 
property  as  prize  of  war,  by  a  certain  day  to  be  named  by  the 
court.  The  exception  thus  urged  is  not  raised  in  the  answers  or  in 
any  other  form  of  pleading  in  the  court  below.  The  parties  have 
gone  to  trial  upon  allegations  connected  with  the  merits,  and  upon 
such  testimony  as  they  have  chosen  to  introduce.  It  would  seem 
to  be  a  sufficient  answer  to  this  exception  to  say,  that  after  its 
waiver  or  after  an  omission  to  urge  it  in  the  court  below,  and  after 
going  into  an  extended  range  of  testimony  as  applicable  to  the 
merits  of  the  case,  to  permit  an  exception  entirely  distinct  from  the 
merits,  in  the  appellate  court,  would  be  extending  an  improper 
license  to  the  party  starting  such  exception,  and  might  be  produc- 
tive of  injustice  to  his  opponent.     The  exception  is  unquestionably 
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technical  or  formal.  It  embraces  neither  the  question  of  power  of 
the  captor  to  seize,  nor  that  of  the  character  of  the  subjects  of 
capture  as  lawful  prize  of  war.  Moreover,  this  exception,  if  allow- 
able, would  seem  to  have  no  other  object  or  purpose,  but  that  of 
securing  the  ends  which  the  proceedings  and  decree  of  the  court 
have  in  fact  accomplished ;  for  it  is  seen  that  the  libel,  though  filed 
in  the  name  of  the  captor,  was  founded  upon  the  public  authority 
of  the  United  States,  and  the  decree  pronounced  in  the  case  is  in 
favor  and  in  the  name  of  the  government,  by  whom  it 
is  shown  the  proceeds  of  the  condemned  *  subject  have  [  *  125  ] 
been  actually  received.  It  is  plain,  therefore,  that  every 
purpose  which  the  most  formal  proceeding  could  have  eflfected, 
and  nothing  beyond  this,  has  been  accomplished  by  the  decree  in 
this  case ;  and  the  proposal  now  pressed  upon  the  court  is,  that  in 
virtue  of  a  formal  exception,  which  either  has  been  waived  or 
omitted  in  1;he  proper  time  and  place,  the  merits  of  this  contro- 
versy voluntarily  submitted,  and  fully  examined,  should  be  entirely 
lost  sight  of,  and  that  the  party  who  alone,  within  the  purview  of 
the  exception  itself,  eould  regularly  claim  the  subject  of  the  con- 
troversy, should  for  the  mere  form  be  required  to  surrender  that 
subject.  Such  a  proposal  should  be  regarded  as  neither  equitable 
nor  reasonable,  and  should  be  especially  discountenanced  by  a 
tribunal  which  acts  upon  principles  of  an  enlarged  public  policy — 
less  fettered  perhaps  than  any  other  by  narrow  technical  rules. 

This  case  bears  a  strong  resemblance  to  that  of  Benton  v.  Wool- 
sey  and  the  Bauk  of  Utica,  reported  in  12  Pet.  27,  in  which  the 
district  attorney  of  the  United  States  filed  an  information  in  his 
own  name,  in  behalf  of  the  United  States,  in  the  district  court  for 
the  northern  district  of  New  York,  to  enforce  a  mortgage  given  to 
the  United  States  by  Woolsey,  one  of  the  defendants.  This  court 
in  that  case  hold  this  doctrine :  ^*Some  doubts  were  at  first  enter- 
tained by  the  court  whether  this  proceeding  could  be  sustained  in 
the  form  adopted  by  the  district  court.  It  is  a  bill  of  information 
and  complaint  in  the  name  of  the  district  attorney  in  behalf  of 
the  United  States.  But  on  carefully  examining  the  bill,  it  appears 
to  be  in  substance  a  proceeding  by  the  United  States,  although 
in  form  it  is  in  the  name  of  the  officer ;  and  we  find  that  this 
form  of  proceeding  in  such  cases  has  been  for  a  long  time  used 
without  objection  in  the  courts  of  the  United  State?  held  in 
New  York,  and  was  doubtless  borrowed  from  analogous  cases 
in  the  courts  of  the  State  where  the  State  was  plaintiff  in  the 
suit.  No  objection  has  been  made  to  it  either  in  the  court  below 
or  in  this  court,  and  we  think  that  the  United  States  may  be  con- 
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sidered  as  the  real  party,  although  in  its  form  it  is  the  complaint 
of  the  district  attorney." 

'  The  objection  which  has  been  made  to  the  deposit  in  the  treasury 
of  the  money  arising  from  the  sale  of  the  captured  property  in  this 
case,  appears  to  be  without  weight.  Since  the  act  of  congress  of 
the  3d  of  March,  1849,  it  appears  to  be  the  intention  and  the  posi- 
tive mandate  of  congress,  that  all  prize  money  arising  from  cap- 
tures by  vessels  of  the  navy  of  the  United  States,  whether  received 
by  marshals  for  the  sale  of  prizes,  or  in  the  hands  of  prize  agent-s^ 
should  be  deposited  in  the  treasury  of  the  United  States. 
[  *  126  ]  Vide  §  8th  of  the  act.  Stats,  at  *  Large,  vol.  ix,  p.  378.  It 
does  not  clearly  appear  in  whose  hands  the  proceeds  of  the 
sale  of  The  Admittance  and  her  cargo  were  at  the  date  of  the  above 
statute.  But  if  they  were  in  the  possession  of  Captain  Montgomery 
at  or  after  that  time,  either  as  captor  or  prize  master,  or  whether 
they  were  in  the  hands  of  any  other  person,  it  was  within  the  scope 
and  objects  of  the  law  to  place  the  proceeds  of  the  prize  sale  in  the 
treasury  of  the  United  States;  and  accordingly  it  is  shown  by  the 
certificate  of  the  treasurer  of  the  United  States,  that  the  sum  of 
sixty-seven  thousand  dollars,  as  the  proceeds  of  the  sale  of  The 
Admittance,  were  on  the  26th  of  December,  1849,  by  William 
Speiden,  purser  of  the  navy  of  the  United  States,  deposited  in  the 
treasury  of  the  United  States. 

Upon  a  consideration  of  the  facts  and  the  law  of  this  case,  we 
are  of  the  opinion  that  the  decree  of  the  circuit  court  be  affirmed. 


Adam  Ham,  Plaintiff  in  Error,  v.  The  State  op  Missouri. 

18  H.  126. 
School  Lauds— Sixteenth  Section. 

1.  It  was  the  intention  of  the  6th  section  of  the  act  of  March,  1820,  under  which  the 
State  of  Missoari  was  organissed,  to  grant  to  the  State,  for  school  pnrposes,  every 
sixteenth  section  of  land  not  otherwise  disposed  of  to  which  the  United  States  had  a 
good  title. 

2.  The  10th  section  of  the  act  of  March  3,  1811,  and  its  proviso,  did  not  hinder  the 
United  States  from  making  this  grant. 

3.  The  confirmation  by  congress,  in  the  act  of  1828,  of  the  claim  of  the  proprietors  of 
Mine  la  Motte,  which  had  been  rejected  several  yean  before  the  act  of  1820,  did  not, 
nor  was  it  intended  to,  defeat  the  title  to  the  sixteenth  section  which  passed  by  the 
act  of  1820.  It  only  purported  to  relinquish  such  title  as  the  United  States  had  at 
its  passage  in  1828. 

This  was  a  writ  of  error  to  the  supreme  court  of  the  State  of 
Missouri,  and  the  case  is  fully  stated  in  the  opinion  of  the  court. 
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Mr,  OeyeTy  for  plaintiff  in  error. 
No  counsel  for  the  State. 

*  Mr.  Justice  Daniel  delivered  the  opinion  of  the  court.  [  *  127  ] 

*  Upon  a  writ  of  error  to  the  supreme  court  of  the  [  ♦  128  ] 
State,  under  the  authority  of  the  25th  section  of  the  judi- 
ciary act. 

The  proceedings  now  under  review  were  founded  upon  an  indict- 
ment in  the  circuit  court  of  the  county  of  St.  Francis,  against  the 
plaintiff  in  error,  for  having  committed  waste  and  trespass  on  the 
sixteenth  section  of  lands  situated  in  congressional  township  num- 
ber thirty-four,  range  seven  east,  as  being  schogl  lands  belonging 
to  the  inhabitants  of  the  township  aforesaid. 

Upon  this  indictment  the  plaintiff  was  convicted,  and  condemned 
to  pay  a  fine  assessed  by  the  jury,  of  four  hundred  dollars,  together 
with  the  costs  of  the  prosecution.  From  the  judgment  of  the  cir- 
cuit court,  the  plaintiff  in  error  having  taken  an  appeal  to  the 
supreme  court  of  Missouri,  by  the  latter  tribunal  that  judgment 
was  in  all  things  affirmed ;  the  same  plaintiff  now  seeks  its  reversal 
here,  in  virtue  of  several  acts  of  congress  alleged  to  be  applicable 
to  this  case. 

Upon  the  trial  in  the  circuit  court,  the  following  facts  were  either 
established  in  proof  or  admitted  by  the  parties: 

1.  A  joint  petition  on  the  part  of  Jean  Batiste  Yalle,  and  the 
heirs  of  Frangois  Valle,  Jean  Batiste  Pratte,  and  St.  Geunne  Beau- 
vais,  presented  on  the  15th  of  October,  1800,  to  Delassus,  the  lieu- 
tenant governor  of  upper  Louisiana,  praying  for  a  grant  of  two 
leagues  square  of  land  on  the  river  St.  Fran9ois,  including  the 
mine,  known  by  the  name  of  Mine  d,  la  Motte,  and  the  lands 
adjacent. 

2.  An  acknowledgment  by  the  lieutenant  governor,  dated  Jan- 
uary 22,  1801,  of  his  want  of  power  to  grant  a  concession  of  the 
extent  prayed  for,  and  the  fact  of  his  having  transmitted  the  peti- 
tion to  the  intendant  general,  with  the  expression  of  an  opinion 
favorable  to  the  grant,  and  to  the  character  of  the  applicants. 

3.  An  order  by  the  intendant  general,  that  the  documents  pre- 
sented in  behalf  of  the  petitioners  should  be  translated  into  the 
Castilian  language,  and  then  be  laid  before  the  fiscal  agent. 

4.  A  plat  and  survey  for  28,224  arpens,  or  24,142  acres  of  land, 
situated  on  the  river  St.  Francis,  certified  by  Nathaniel  Cook,  as 
deputy  surveyor  of  the  district  of  St.  Genevieve,  said  by  him  to 
have  been  made  by  virtue  of  a  concession  by  Delassus  to  J.  B. 
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and  FranQois  Yall^,  Beauvais,  and  Pratte^  on  the  22d  of  January, 
1801. 

5.  The  proceedings  of  the  board  of  commisBioners  for  the  exam- 
ination of  land  titles,  on  the  27th  of  December,  1811^  setting  forth 
the  claim  of  Jean  Batiste  and  Franfois  Yall^,  Jean  Batiste  Pratte, 
and  St.  Geunnc  Beanvais,  for  two  leagues  of  land,  including  the  La 

Motte  Mine,  founded  on  the  recommendation  from  Lieu- 
[  *  129  ]  tenant  Governor  Delassus  for  a  concession,  bearing  *  date 

on  the  22d  of  January,  1801,  and  the  order  of  the  intend- 
ant  general  already  mentioned,  and  the  rejection  of  the  claim  by 
the  commissioners. 

6.  The  first  section  of  an  act  of  congress,  approved  May  24, 1828, 
confirming  to  Fran9ois  Vall^,  Jean  Batiste  Valle,  Jean  Batiste 
Pratte,  and  St.  Geunne  Beauvais,  their  heirs  or  legal  representa- 
tives, a  tract  of  land  not  exceeding  two  leagues  square,  situated  in 
the  county  of  Madison,  in  the  State  of  Missouri,  commonly  known 
by  the  name  of  the  Mine  la  Motte,  according  to  a  field  plat  and 
survey  made  by  Nathaniel  Cook,  deputy  surveyor  of  St.  Genevieve, 
on  the  22d  day  of  February,  1806,  with  a  proviso  in  the  said  first 
section,  that  the  confirmation  thus  granted  shall  extend  only  to  a 
relinquishment  of  title  on  the  part  of  the  United  States,  nor  preju- 
dice the  rights  of  third  persons,  nor  any  title  heretofore  derived 
from  the  United  States,  either  by  purchase  or  donation. 

7.  A  plat  and  survey  made  by  Jenifer  Sprigg,  deputy  surveyor, 
in  the  months  of  March,  1829,  and  August,  1830,  of  the  La  Motte 
Mine  tract  of  land,  stated  to  contain  23,728.02  acres  of  land,  con- 
firmed to  Fran5ois  Valle,  Jean  Batiste  Valle,  Jean  Batiste  Pratte, 
by  an  act  of  congress  approved  on  the  24t!i  of  December,  1828. 

8.  A  patent  from  the  president  of  the  United  States,  bearing 
date  on  the  25th  of  March,  1839,  granted  ui:iler  the  authority  of 
the  act  of  congress  last  mentioned,  (and  in  virtue  of  a  title  derived 
from  the  confirmees,)  to  Lewis  F.  Linn  and  Evariste  Pratte,  for  the 
La  Motte  Mine,  and  the  land  surrounding  the  same,  containing 
23,728.02  acres  of  land,  in  conformity  with  the  survey  of  Sprigg, 
as  certified  from  the  general  land  office;  this  patent,  containing 
literally  the  proviso  in  the  act  of  congress  limiting  the  grant  to 
the  patentees,  to  a  relinquishment  of  the  title  of  the  United  States 
at  the  date  of  the  act  of  congress  of  1828. 

9.  An  admission  on  the  part  of  the  State,  that  all  the  right, 
title,  and  claim  of  the  original  proprietors  of  the  Mine  la  Motte 
tract  of  land  had  regularly  passed  to  and  was  vested  in  Thomas 
Fleming,  as  fully  as  those  proprietors  had  or  could  have  had  the 
same. 
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10.  A  lease  from  Thomas  Fleming,  of  the  9th  of  April,  1849, 
to  Ham,  the  plaintiff  in  error,  for  a  portion  of  the  Mine  la  Motte 
land. 

11.  An  admission  further  on  the  part  of  the  State,  that  the  six- 
teenth section  claimed  as  school  lands,  was  within  the  lines  of  the 
original  survey  of  the  tract  made  by  Nathaniel  Cook,  and  of  the 
other  surveys  given  in  evidence. 

Upon  the  trial  of  the  indictment,  the  circuit  court,  at 
the  *  instance  of  the  counsel  for  the  State,  instructed  the  [  *  130  ] 
jury,  "that  the  act  of  the  6th  of  March,  1820,  entitled 
*  An  act  to  authorize  the  people  of  Missouri  Territory  to  form  a 
constitution  and  state  government,'  &c.,  taken  in  connection  with 
an  ordinance  declaring  the  assent  thereto  by  the  people  of  Missouri, 
by  their  representatives  assembled  in  convention  on  the  19th  of 
July,  1820,  operated  as  a  grant  by  congress  to  the  State  of  Mis- 
souri for  the  use  of  schools,  of  the  16th  section  in  controversy,  ' 
unless  such  16th  section  had  been  previously  disposed  of  by  gov- 
ernment. 

"That,  although  the  land  claimed  by  the  proprietors  of  Mine  la 
Motte  was,  by  the  several  acts  of  congress,  reserved  from  sale,  and 
that  the  survey  of  said  claim  includes  the  16th  section  in  contro- 
versy, yet  such  reservation  is  not  such  disposition  of  said  section 
by  the  government,  as  is  within  the  saving  clause  of  the  6th  sec- 
tion of  the  act  of  1820,  and  cannot  operate  to  prevent  the  title 
from  vesting  in  the  State,  by  virtue  of  said  grant." 

The  defendant  in  the  prosecution  prayed  of  the  court  the  follow- 
ing instructions,  which  were  refused : 

"  That  if  the  jury  believe  the  land  in  question  is  included  within 
the  original  grant  by  the  Spanish  government,  and  within  the 
lines  of  the  survey  made  by  N.  Cook,  in  1806,  and  within  the 
lines  of  the  lands  confirmed  by  the  act  of  congress  to  the  original 
grantees  and  those  claiming  under  them,  then  this  land  never  was 
public  land,  subject  or  liable  to  be  donated  by  congress  to  the  State 
for  the  use  of  schools. 

"That  the  several  acts  of  congress  reserving  section  16  for  the 
support  of  schools,  could  only  refer  to  the  public  lands  proper,  and 
could  not  attach  to  private  claims,  which  had  previous  to  such 
donation  been  claimed  by  individuals,  and  reserved  by  congress  to 
satisfy  those  claims. 

"  That  the  confirmation  of  the  claim  by  the  act  of  congress  of 
1828,  conferred  and  gave  a  superior  title  to  the  lands  in  question, 
over  the  title  of  the  State  for  the  use  of  schools." 

Upon  the  accuracy  or  inaccuracy  of  the  instructions  given  by  the 
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court  at  the  instance  of  the  State,  and  of  those  denied  hy  it  upon 
the  prayer  of  the  defendant  in  the  prosecution,  the  decision  of  thig 
cause  must  depend. 

It  would  seem  not  to  admit  of  rational  douht,  that  the  act  of 
congress  of  March  6,  1820,  authorizing  the  people  of  the  Territory 
of  Missouri  to  form  a  constitution  and  State  government,  taken  in 
connection  with  the  ordinance  of  the  State  convention  of  the  19th  of 
July,  1820,  amounted  not  merely  to  a  grant  for  the  use  of  schools, 
of  the  16th  section  of  every  township  of  public  lands  in  the  Terri- 
tory, but,  further,  to  a  positive  condition  or  mandate,  so  far  as 
congress  possessed  the  power  to  impose  it,  for  the  dedica- 
[*131]  tion  of  those  sections  to  that  object.  The  assertion  *of 
the  court,  then,  of  the  existence  and  character  of  such 
grant,  whilst  it  recognized  any  proper  limitation  or  qualification 
imposed  thereon,  either  by  previous  acts  of  congress  or  by  the  in- 
vestiture of  any  rights  arising  therefrom,  can  be  obnoxious  to  no 
just  criticism,  but  was  in  all  respects  proper. 

Whether  or  not  the  lands  claimed  by  the  proprietors  of  the  Mine 
la  Motte,  so  far  as  they  cover  a  portion  of  the  sixteenth  section 
of  township  34,  range  7  east,  are  exempted  from  the  operation  of 
the  act  of  March  6,  1820,  and  of  the  ordinance  of  July  19,  1820, 
must  depend  upon  the  correct  interpretation  of  the  previous  legis- 
lation of  congress,  and  upon  the  acts  and  position  of  the  claimants 
with  reference  to  that  legislation. 

By  the  10th  section  of  the  act  of  congress,  approved  March  3, 
1811,  authorizing  the  president  of  the  United  States  to  oflFer  for 
sale  such  portions  of  the  public  lands  lying  in  the  State  of  Louisiana 
as  shall  have  been  surveyed  under  the  direction  of  the  8th  section 
of  the  same  statute,  it  is  provided  that  '^all  such  lands,  with  the 
exception  of  section  number  sixteen,  which  shall  be  reserved  in 
each  township  for  the  use  of  schools,**  (and  with  the  exception, 
further,  of  a  township  of  land  granted  by  the  7th  section  of  the 
same  statute  for  the  use  of  a  seminary  of  learning,  and  of  certain 
salt  springs  and  lead  mines,)  "shall  be  offered  for  sale  to  the  high- 
est bidder,  under  the  direction  of  the  register  of  the  land  office,  the 
receiver  of  public  moneys,  and  principal  deputy  surveyor,'*  In 
this  10th  section  is  contained  a  proviso,  "that  till  after  the  decis- 
ion of  congress  thereon,  no  tract  of  land  shall  be  oflfered  for  salo, 
the  claim  to  which  has  been  in  due  time  and  according  to  law  pre- 
sented to  the  recorder  of  land  titles  in  the  district  of  Louisiana,  and 
filed  in  his  office  for  the  purpose  of  being  investigated  by  the  com- 
missioners appointed  to  ascertain  the  rights  of  persons  claiming 
lands  in  the  Territory  of  Louisiana." 
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Upon  this  10th  section  of  the  act  of  1811,  and  the  proviso  thereto 
annexed,  is  founded  the  position  taken  by  the  plaintiff  in  error,  that 
the  sixteenth  section  of  township  34  did  not  and  could  not  vest  in 
the  State  of  Missouri,  in  virtue  of  the  act  of  March  3,  1820,  and  of 
the  ordinance  of  July  19  of  the  same  year,  so  far  fes  that  section  fell 
within  the  proviso.  In  comparing  the  enacting  part  of  §  10  of  the 
statute  of  1811  with  the  proviso  annexed  thereto,  it  will  strike  the 
attention  that  the  limitation  or  restriction  contained  in  the  proviso 
has  no  connection,  by  its  terms,  with  lands  granted  or  donated  for 
schools,  but  relates  altogether  to  such  lands  as  it  was  designed  and 
declared  should  be  sold  at  public  auction  to  the  highest  bidder. 

Such,  certainly,  were  not  the  lands  appropriated  to  a  specific, 
ultimate,  and  permanent  purpose,  namely,  the  support  of 
schools.  *  As  to  these  lands,  sales,  and  every  other  dis-  [  *  132  ] 
position  inconsistent  with  such  dedication,  were  expressly 
inhibited.  But,  putting  aside  the  literal  meaning  of  the  10th  sec- 
tion and  its  proviso,  it  may  well  be  asked  whether  the  language 
and  objects  of  the  latter  can  be  made  to  import  anything  beyond  a 
temporary  suspension  of  the  sales  of  the  lands  intended  for  sale,  for 
the  simple  purposes  of  investigation  ;  and  much  more,  whether  the 
10th  section  of  the  act  of  1811,  and  the  proviso  thereto,  can  be  inter- 
preted to  mean  a  denial  to  itself  by  congress  of  the  right  and  power 
to  sell  or  to  give,  either  upon  satisfactory  evidence  of  the  invalidity 
of  any  opposing  .claim,  or  upon  considerations  of  public  policy,  the 
land  embraced  within  the  suspension. 

Such  an  interpretation,  as  it  is  not  warranted  by  the  language  of 
the  acts  of  congress,  seems  not  to  accord  either  with  considerations 
of  justice  or  policy.  Suppose  that  congress,  after  the  passage  of  the 
law' of  1811,  should  become  satisfied  of  the  groundless  nature  of  a 
claim  presented  to  the  commissioners,  and  should  be  convinced 
further,  not  only  of  the  benefits  to  result  from  appropriating  the 
subject  of  that  claim  to  purposes  of  education,  but  also  of  there 
having  pledged  that  subject  to  such  purposes;  it  cannot  be  ques- 
tioned that  the  power  to  reject  or  disregard  an  unfounded  claim, 
and  to  comply  with  a  previous  and  just  obligation,  remained  in  a 
plenary  and  unimpaired  extent  in  congress;  and  that  this  right 
and  obligation  could  in  no  degree  be  affected  by  a  mere  agreement 
to  investigate. 

Let  it  be  remembered,  too,  that  the  application  of  those  under 
whom  the  plaintiff  in  error  deduces  his  alleged  title  was  for  a  sim- 
ple gratuity,  founded  on  no  consideration  whatever  but  the  bounty 
of  the  donor.  The  opinion  and  the  action  by  congress  with  respect 
to  the  rights  of  the  parties  to  that  controversy,  seemed  to  have  been 
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entirely  coincident  with  the  views  herein  suggested.  Under  the 
provision  of  the  act  of  1811,  the  proprietors  of  the  Mine  la  Motte 
presented  their  claim,  together  with  such  evidence  as  they  deemed 
essential  to  its  support,  to  the  tribunal  created  by  law  for  the  inves- 
tigation of  land  titles.  By  this  tribunal  the  claim  of  these  propri- 
etors was  rejected  on  the  27th  of  December,  1811.  From  the  period 
last  mentioned  until  the  24th  of  May,  1828,  an  interval  of  seventeen 
years,  this  claim  remains  dormant  or  quiescent,  when  it  is  con- 
firmed at  the  date  last  mentioned. 

The  nature  a.nd  effect  of  this  confirmation  will  presently  be  con- 
sidered ;  but  in  the  interval  above  mentioned,  the  government,  (the 
undoubted  possessor  of  the  title,)  after  the  lapse  of  nine  years  from 
the  rejection  by  its  agent  of  this  slumbering  title,  by  express  com- 
pact with  the  State  of  Missouri,  grants  to  that  State,  for  the  use  of 
schools,  the  sixteenth  section  of  every  township  in  the  St^te  which 

had  not  been  sold  or  '^^ otherwise' disposed  of." 
[  *  133  ]  *  Upon  recurring  to  the  law  of  May  24, 1828,  it  will  be 
borne  in  mind  that  the  confirmation  to  the  proprietors  of 
the  Mine  la  Motte  is  extended  merely  to  a  relinquishment  of  the 
title  of  the  United  States  at  the  date  of  that  law,  and  is  declared 
to  have  no  influence  to  prejudice  the  rights  of  third  persons,  nor 
}iny  title  heretofore  derived  from  the  United  States,  either  by 
purchase  or  donation. 

It  is  proper  to  keep  in  view  this  proviso  in  this  confirmation,  in 
order  to  ascertain  its  effect,  if  any,  upon  the  proper  meaning  of  the 
qualification  in  the  grant  to  the  State  of  Missouri  comprised  in  the 
phrase  ''or  otherwise  disposed  of." 

In  our  construction  of  the  act  of  congress  of  March  3,  1811,  we 
have  interpreted  the  proviso  to  the  10th  section  of  that  act  as 
neither  declaring  nor  importing  a  final  and  permanent  devestiture, 
or  any  devestiture  whatsoever,  of  the  title  of  the  United  States,  but 
as  a  provision  presciibing  a  temporary  arrangement  merely  for  the 
purposes  of  investigation,  leaving  the  title  still  in  the  government, 
to  he  retained  or  parted  with  according  to  the  dictates  of  justice  or 
policy,  as  these  might  be  developed  by  such  investigation.  Nothing 
is  here  ordained  which  is  definite  in  its  character.  Inquiry  is  all 
that  is  directed.  The  language  and  plain  import  of  the  6th  section 
of  the  act  of  the  3d  of  March,  1820,  confer  a  clear  and  positive  and 
unconditional  donation  of  the  sixteenth  section  in  every  township ; 
and,  when  these  have  been  sold  or  otherwise  disposed  of,  other  and 
equivalent  lands  are  granted.  Sale,  necessarily  signifying  a  legal 
»}ale  by  a  competent  authority,  is  a  disposition,  final  and  irrevo- 
cable, of  the  land.     The  phrase  *'or  otherwise  disposed  of"  must 
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signify  some  disposition  of  the  property  equally  efficient,  and 
equally  incompatible  with  any  right  in  the  State,  present  or  poten- 
tial, as  deducible  from  the  act  of  1820,  and  the  ordinance  of  the 
same  year.  Upon  any  other  hypothesis,  the  right  to  the  sixteenth 
section  would  attach  under  the  provision  of  the  act  of  1820 ;  the 
State  would  still  have  the  title,  and  could  recover  the  section 
specifically,  and  there  would  be  no  necessity  for  providing  for  an 
equivalent  for  that  section. 

Under  our  interpretation  of  the  acts  of  March  3,  1811,  and  of 
May  24,  1828,  no  title  can  have  passed  to  the  proprietors  of  the 
La  Motte  Mine  lands.  The  reply  of  the  lieutenant  governor,  De- 
lassus,  to  the  petition  of  the  applicants  for  the  mine,  acknowl-^ 
edges  explicitly  the  absence  of  all  power  in  that  oflScer  to  make  the 
grant  asked  for,  and  refers  those  petitioners  to  the  intendant  gene- 
ral, as  the  only  functionary  possessing  authority  to  make  it.  This 
officer  took  no  further  action  upon  the  petition  than  to  order  its 
translation  into  the  Castilian  language. 

On  the  27th  of  December,  1811,  this  claim  was  before  the  com- 
missioners for  the  examination  of  land  titles  in  the  State 
of  *Louii5iana,  and  was  rejected  by  them.  From  this  [  *  134  ] 
period  of  time  down  to  the  24th  of  May,  1828,  no  grant 
from  the  United  States,  nor  evidences  of  title  from  any  source, 
except  those  already  referred  to,  have  been  shown  by  the  plaintiff 
or  those  under  whom  he  claims.  In  the  meantime,  the  United 
States,  the  undoubted  legal  owners  of  the  land  in  controversy,  by 
the  act  of  March  3,  1820,  J^estow  it  on  the  State,  as  they  had  full 
authority  so  to  do — ^bestow  the  specific  section,  it  never  having 
been  disposed  of  within  the  intent  and  meaning  of  the  6th  section 
of  the  act  last  mentioned. 

The  confirmation  in  1828,  and  the  patent  of  the  25th  of  March, 
1839,  professing  to  confer  no  title  but  such  as  remained  in  the 
United  States  at  those  periods  respectively,  and  the  grant  of  the 
sixteenth  section  in  township  34,  range  east,  comprised  within  the 
survey  of  the  Mine  la  Motte,  having  been  made  seven  years  anterior 
to  the  confirmation,  which  constitutes  the  only  ground  of  title  in 
the  claimants  of  the  mine,  the  pretensions  of  the  confirmees  to  the 
section  in  controversy  must  be  regarded  as  without  foundation  and 
utterly  null. 

The  view  which  this  court  has  taken  of  the  evidence  in  this  cause, 
and  of  the  law  as  applicable  to  that  evidence,  dispenses  with  any 
necessity  for  an  examination  seriatim  of  the  instructions  asked  by 
the  plaintiff  in  error  upon  the  trial  of  the  indictment,  and  refused 
by  the  court.     It  is  sufficient  to  remark,  that  the  positions  assumed 
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in  the  instructions  so  prayed  for,  being  incompatible  with  the  law 
of  this  case  as  expounded  by  this  court,  we  deem  those  instructions 
to  have  been  properly  refused.  It  is  the  opinion  of  this  court,  that 
the  decision  of  the  supreme  court  of  the  State  of  Missouri,  pro- 
nounced in  this  cause,  sustaining  that  of  the  circuit  court,  is  cor- 
rect, and  ought  to  be,  as  it  is  hereby,  affirmed. 

Mr.  Justice  Nelson.  I  concur  in  the  judgment  of  the  court 
upon  the  ground  that,  though  the  10th  section  of  the  act  of  March 
3,  1811,  had  the  effect  to  prevent  the  title  of  Missouri  to  this  land 
from  vesting,  until  the  final  decision  by  congress  upon  the  claim  of 
Valle  and  others,  yet  the  act  of  May  24,  1828,  confirming  lands  to 
Valle  and  others,  operated  as  such  final  decision,  and,  by  its  true 
construction,  excepted  out  of  the  confirmation  so  much  of  the  land 
as  was  included  in  section  sixteen,  the  public  surveys  of  the  town- 
ship having  been  made  before  the  passage  of  the  last-mentioned 
act.  I  do  not  know  that  the  opinion  of  the  court  is  intended  to  go 
further  than  this.     If  it  does,  I  do  not  assent  thereto. 

Mr.  Justice  Curtis  concurred  with  Mi*.  Justice  Nelson. 
Mr.  Justice  Gribr  also  concurred  with  Mr.  Justice  Nei^n. 


Albert  H.  Qvtu>  and  others,  Plaintiffs  in  Error,  t;.  Joseph  Fronten. 

18  H.  135. 

Waiver  or  JuBTr— No  Bill  of  Exceptiohs. 

In  a  suit  at  law  submitted  to  the  court  without  a  jury,  where  the  record  shows  no 
agreed  statement  of  facts,  nor  finding  of  facts  by  the  court,  nor  bill  of  exceptions  to 
the  ruling  of  the  court,  there  is  nothing  into  which  this  court  can  look  for  error,  and 
the  judgment  must  be  affirmed.  Graham  v.  Bayne,  18  H.  60,  ante;  Kearney  v.  Case, 
12  Wall.  276. 

Writ  of  error  to  the  district  court  for  the  northern  district  of 
California. 

The  point  involved  needs  no  other  statement  of  the  case  than 
what  is  found  in  the  opinion. 

Mr,  Blair  J  for  plaintiffs  in  error. 

Mr.  Cutting  for  defendant. 

Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 

The  record  and  proceedings  in  this  case  are  in  conformity  with 
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the  practice  of  the  State  courts  of  California.  It  was  tried  without 
the  intervention  of  a  jury,  and  the  testimony,  together  with  the 
opinion  of  the  court,  filed  of  record.  But  there  is  no  special  ver- 
dict, or  agreed  statement  of  facts,  on  which  the  judgment  was 
rendered;  nor  is  there  any  bill  of  exceptions,  sealed  by  the  court, 
to  their  decision  on  any  question  of  law.  We  are,  in  fact,  called 
upon  to  review  the  case  on  the  pleadings,  exhibits,  and  testimony, 
as  if  it  were  a  bill  in  chancery.  Our  very  frequent  decisions  on 
this  subject  seem  not  to  have  come  to  the  knowledge  of  the  bar  in 
the  court  below.  Parties  may,  by  consent,  waive  the  trial  of  issues 
of  fact  by  a  jury,  and  submit  the  trial  of  both  facts  and  law  to  the 
court.  It  will  not  be  a  mistrial.  But  if  they  wish  the  judgment 
of  the  court  to  be  reviewed  on  a  writ  of  error,  a  special  verdict  or 
agreed  statement  of  facts  must  be  put  on  record.  The  issues  of 
&ct  must  be  ascertained,  and  made  certain,  before  a  court  of  error 
can  review  the  decision  of  an  inferior  court.  If  the  verdict  do  not 
find  all  the  issues,  or  the  agreed  statement  in  the  nature  of  a  special 
verdict  be  imperfect  or  incomplete,  this  court  may  order  a  venire 
de  novo,  because  of  the  mistrial,  as  in  the  case  of  G-raham  v,  Bayne, 
ante,  p.  60,  at  this  term.  But  having  jurisdiction  of  the  cause, 
and  no  error  appearing  on  the  face  of  the  record,  the  judgment  of 
the  court  below  must  be  affirmed. 

The  case  of  Prentice  v.  Zane,  8  How.  470,  is  directly  in  point  on 
this  Bubject. 


Alfred  Savignac,  Plaintiff  in  Error,  v.  Abraham  Garrison, 

18  H.  136. 

St.  Louis  Land  Titles— Out- lots. 

The  doctrine  of  the  case  of  Gaitard  v.  Stoddard,  16  How.  494,  reaffirmed,  that  whether 
the  lot  and  ite  habitation  and  eoltivation  or  possession  comes  within  the  protection 
of  the  act  of  1812  were  questions  of  fact  to  be  submitted  to  the  jury;  and  that  th^ 
neglect  to  procure  a  survey  and  location,  under  the  act  of  1824,  did  not  forfeit  th^ 
title  acquired  under  the  former  act. 

Thb  case  is  brought  here  by  writ  of  error  to  the  circuit  court  for 
the  district  of  Missouri,  and  is  fully  stated  in  the  opinion. 

Mr,  Boater^  for  plaintiff  in  error. 

Mr.  Evnngj  for  defendant. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Missouri. 
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,  The  plaintiff  below,  Garrison,  brought  an  action  of  ejectment 
against  Savignac,  to  recover  the  possession  of  a  lot  of  land  in  the 
city  of  St.  Louis,  claiming  title  derived  from  the  confirmation  of 
Mordecai  Bell's  Spanish  claim  by  the  act  of  congress  of  1835. 

The  defendant  claimed  title  to  the  lot  under  the  1st  section  of 
the  act  ol  13th  of  June,  1812,  which  provided  *^that  the  rights, 
titles^  and  claims  to  town  or  village  lots,  out-lots,  common  field 
lots,  and  commons,  in,  adjoining,  and  belonging  to  the  several 
towns  or  villages,  (enumerating  several,  of  which  St.  Louis  was 
one,)  which  lots  have  been  inhabited,  cultivated,  or  possessed  prior 
to  the  20th  December,  1803,  shall  be,  and  the  same  is  hereby  con- 
firmed to  the  inhabitants  of  the  respective  towns  or  villages,  accord- 
ing to  their  several  right  or  rights  in  common  thereto." 

Evidence  was  given  on  the  trial,  by  the  defendant,  deducing  a 
title  or  claim  to  the  lot  in  question,  derived  from  Charles  Simoneau, 
and  also  evidence  tending  to  prove  that  the  lot  was  an  out-lot  within 
the  purview  of  the  act  of  1812,  and  that  Simoneau  was  in  possession 

and  cultivation  of  it  prior  to  the  20th  December,  1803. 

[*137]      *  After  the  testimony  closed,  the  court  instructed  the 

jury  that  *Hhere  was  no  evidence  that  Simoneau  cultivated 

any  out-lot  or  common  field  lot ;  nor  that  any  one  existed  at  the 

place  where  the  cultivation  was;  nor  had  the  act  of  1812  applica- 

.  tion  to  this  land,  so  far  as  Simoneau,  or  those  claiming  under  him, 
are  concerned.  And  further,  that  if  there  had  existed  an  out-lot 
or  common  field  lot,  undefined  by  boundaries,  which  was  claimed 
on  the  ground  of  inhabitation,  cultivation,  or  possession,  then  the 
act  of  the  26th  May,  1824,  required  that  the  fact  of  inhabitation, 

•  cultivation,  or  possession,  and  the  boundaries  and  extent  of  such 
claim,  should  be  proved  before  the  recorder  of  land  titles^  to  enable 
the  surveyor  general  to  distinguish  the  private  from  the  vacant 
lots.  And  no  steps  having  been  taken  under  the  act  of  1824,  nor 
any  authoritative  location  or  survey  of  the  land,  at  any  time,  either 
under  the  Spanish  government  or  the  government  of  the  United 
States,  the  evidence  given  in  this  case  will  not  enable  the  defendant 
to  resist  a  recovery  by  the  plaintiff." 

The  case  of  Guitard  et  al.  v.  Stoddard,  16  How.  494,  decided 
since  this  case  was  tried  at  the  circuit,  disposes  of  both  branches 
of  the  instructions  to  which  we  have  referred,  holding  that  whether 
or  not  the  lot,  and  the  inhabitation,  cultivation,  or  possession 
thereof,  came  within  the  purview  of  the  act  of  1812,  were  questions 
of  fact  for  the  jury ;  and  that  the  neglect  to  procure  the  survey  and 
location,  under  the  act  of  1824,  did  not  operate  to  impair  or  forfeit 
the  title  acquired  under  that  of  1812. 
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As  the  judgment  of  the  court  below  must  be  reversed  for  errors 
in  the  instructions  referred  to,  it  is  unimportant  to  take  notice  of 
any  other  questions  raised  on  the  trial  or  in  the  argument. 

Judgment  reversed,  and  venire  de  novo  to  issue. 


BoBBRT  A.  Parker  and  Miles  White,  Appellants,  v,  William  Ovebt 

MAN. 

18  H.  137. 
Removal  of  Causes  fbom  State  Coubts — Tax  Sales. 

1.  In  a  proceeding  in  a  State  conrt,  however  special  or  sammary  it  nay  be,  these  con- 
Btitate  no  objection  to  its  removal  to  a  federal  coart  by  a  citizen  of  another  State, 
who  is  a  proper  defendant  to  the  proceedings. 

2.  In  a  petition  for  such  removal,  he  must  describe  the  citizenship  of  the  parties ;  which 
is  not  done  by  giving  their  residence.  The  terms  "  citizen  *'  and  "  resident "  of  a  State 
are  not  synonymous. 

3.  Where  an  officer  authorized  to  assess  lands  for  taxation  is  required  to  take  an  oath 
of  office,  his  assessment  made  before  taking  the  oath  is  invalid.  If  his  neglect  to 
file  his  assessment  in  proper  office  and  give  notice  within  a  time  specified  by  statute 
are  material,  a  sale  and  deed  made  by  him  will,  for  these  reasons,  be  set  aside  in 
chancery. 

This  is  an  appeal  from  the  circuit  court  for  the  district  of  Ar- 
kansas. 

It  was  a  proceeding  under  a  special  statute  of  that  State  to  have 
the  deed  of  a  purchaser  at  a  tax  sale  decreed  to  he  valid,  and  to 
quiet  the  title  against  all  persons. 

It  was  instituted  hy  a  petition  and  a  notice  published  in  a  news- 
paper, warning  all  persons  interested  to  come  in  and  defend  their 
rights.  The  appellant,  a  citizen  of  Tennessee,  appeared  and  prayed 
the  removal  of  the  case  into  the  circuit  court  of  the  United  States, 
where  it  proceeded  to  decree  against  him. 

The  remaining  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Mr.  William  Bryan,  for  appellant. 

Mr.  Lawrence^  for  defendant. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.     [  *  139  ] 
As  some  doubts  were  entertained,  and  have  been  ex- 
pressed by  some  members  of  the  court,  as  to  its  juris- 
diction in  this  case,  *  it  will  be  necessary  to  notice  that  [  *  140  ] 
subject  before  proceeding  to  examine  the  merits  of  the 
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controversy.  It  had  its  origin  in  the  State  court  of  Dallas  county, 
Arkansas,  sitting  in  chancery.  It  is  a  proceeding  under  a  statute 
of  Arkansas,  prescribing  a  special  remedy  for  the  confirmation  of 
sales  of  land  by. a  sheriff  or  other  public  officer.  Its  object  is  to 
quiet  the  title.  The  purchaser  at  such  sales  is  authorized  to  insti- 
tute proceedings  by  a  public  notice  in  some  newspaper,  describing 
the  land,  slating  the  authority  under  which  it  was  sold^and  "call- 
ing on  all  persons  who  can  set  up  any  right  to  the  lands  so  pur- 
chased, in  consequence  of  any  informality,  or  any  irregularity  or 
illegality  connected  with  the  sale,  to  show  cause  why  the  sale  so 
made  should  not  be  confirmed." 

In  case  no  one  appears  to  contest  the  regularity  of  the  sale,  the 
court  is  required  to  confirm  it,  on  finding  certain  facts  to  exist. 
But  if  opposition  be  made,  and  it  should  appear  that  the  sale  was 
made  ** contrary  to  law,"  it  became  the  duty  of  the  court  to  annul 
it.  The  judgment  or  decree,  in  favor  of  the  grantee  in  the  deed, 
operates  "as  a  complete  bar  against  any  and  all  persons  who  may 
thereafter  claim  such  land,  in  consequence  of  any  informality  ox 
illegality  in  the  proceedings." 

It  is  a  very  great  evil  in  any  community  to  have  titles  to  land 
insecure  and  uncertain;  and  especially  in  new  States,  where  its 
result  is  to  retard  the  settlement  and  improvement  of  their  vacant 
lands.  Where  such  lands  have  been  sold  for  taxes,  there  is  a  cloud 
on  the  title  of  both  claimants,  which  deters  the  settler  from  pur- 
chasing from  either.  A  prudent  man  will  not  purchase  a  lawsuit, 
or  risk  the  loss  of  his  money  and  labor  upon  a  litigious  title.  The 
act  now  under  consideration  was  intended  to  remedy  this  evil.  It 
is  in  substance  a  bill  of  peace.  The  jurisdiction  of  the  court  over 
the  controversy  is  founded  on  the  presence  of  the  property;  and, 
like  a  proceeding  in  renty  it  becomes  conclusive  against  the  absent 
claimant,  as  well  as  the  present  contestant.  As  was  said  by  the 
court  in  Clark  v.  Smith,  (13  Pet.  203,)  with  regard  to  a  similar 
law  of  Kentucky:  "  A  State  has  an  undoubted  power  to  regulate 
and  protect  individual  rights  to  her  soil,  and  declare  what  shall 
form  a  cloud  over  titles;  and  having  so  declared,  the  courts  of  the 
United  States,  by  removing  such  clouds,  are  only  applying  an  old 
practice  to  a  new  equity  created  by  the  legislature,  having  its 
origin  in  the  peculiar  condition  of  the  country.  The  State  legisla* 
tures  have.no  authority  to  prescribe  forms  and  modes  of  proceed- 
ing to  the  courts  of  the  United  States;  yet  having  created  a  right, 
and  at  the  same  time  prescribed  the  remedy  to  enforce  it,  if  the 
remedy  prescribed  be  substantially  consistent  with  the  ordinary 
modes  of  proceeding  on  the  chancery  side  of  the  federal  courts^  no 
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*  reason  exists  why  it  should  not  be  pursued  in  the  same  [  *  141  ] 
form  as  in  the  State  court." 

In  the  case  before  us,  the  proceeding,  though  special  in  its  form, 
is  in  its  nature  but  the  application  of  a  well  known  chancery  rem- 
edy;  it  acts  upon  the  land,  and  may  be  conclusive  as  to  the  title  of 
a  citizen  of  another  State.  He  is  therefore  entitled  to  have  his  suit 
tried  in  this  court,  under  the  same  condition  as  in  other  suits  or 
controversies. 

In  the  petition  to  remove  this  case  from  the  State  court,  there 
was  not  a  proper  averment  as  to  the  citizenship  of  the  plaintiff  in 
error.  It  alleged  that  Parker  '^resided"  in. Tennessee,  and  White 
in  Maryland.  ** Citizenship"  and  ^* residence"  are  not  synonymous 
terms;  but  as  the  record  was  afterwards  so  amended  as  to  show 
conclusively  the  citizenship  of  the  parties,  the  court  below  had,  and 
this  court  have,  undoubted  jurisdiction  of  the  case. 

What  we  have  already  stated  sufficiently  shows  the  nature  of 
the  present  controversy.  The  decree  appealed  from  '^adjudges  the 
absolute  title  to  the  land  to  pass  and  be  confirmed  to,  and  vest  in, 
said  William  Overman,  his  heirs,  &c.,  free,  clear,  and  discharged 
from  the  claim  of  said  defendants,  and  all  persons  whatsoever; 
and  that  the  said  sale  thereof-  for  taxes,  so  made  by  the  sheriff  of 
Dallas  county  to  said  Overman,  is  hereby  confirmed  in  all  things, 
and  said  defendants  perpetually  enjoined  from  setting  up  or  assert- 
ing any  claim  thereto,"  &c. 

The  plaintiffs  in  error  allege  that  this  decree  is  erroneous,  and 
should  have  been  for  defendants  below. 

Much  of  the  argument  of  the  learned  counsel  in  this  case  was 
wasted  on  the  effect  to  be  attributed  to  the  recitals  in  the  deed,  and 
the  decision  of  this  court  in  the  case  of  Pillow  v,  Roberts,  13  How. 
472. 

That  was  an  action  of  ejectment,  in  which  this  court  decided  that, 
under  the  96th  section  of  the  revenue  law,  the  sheriff's  or  collector's 
deed  was  made  prima  facie  evidence  of  the  regularity  of  the  previous 
proceedings.  The  effect  of  that  section  of  the  act,  and  of  the  decis- 
ion in  that  case,  was  to  cast  the  burden  of  proof  of  irregularity  in 
the  proceedings  on  the  party  contesting  the  validity  of  the  deed ; 
but  as  the  present  controversy  is  for  the  purpose  of  giving  an  oppor- 
tunity ''  to  all  persons  who  can  set  up  any  right  or  title  to  the  land 
so  purchased,  in  consequence  of  any  informality  or  illegality  con-' 
nected  with  such  sale,"  to  contest  its  validity,  it  would  be  absurd 
to  make  the  deed,  whose  validity  is  in  question,  conclusive  evidence 
of  that  fact.  Consequently,  the  statute  enacts  that  in  this  proceed- 
ing ^Hhe  deed  shall  be  taken  and  considered  by  the  court  as  suffi- 
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cient  evidence  of  the  authority  under  which  said  sale  was 
[  *  142  ]  *  made,  the  description  of  the  land,  and  the  price  at  which 
it  was  purchased.  The  deed  is  to  be  received  as  prima 
facte  evidence  of  these  three  facts,  and  casts  the  bnrden  of  proof 
as  to  them  on  the  defendant.  The  term  ^'suflBcient*'  is  evidently 
used  in  the  statute  as  a  synonym  for  ^^ prima  facte/'  anil  not  for 
'*  conclusive." 

In  judicial  sales  under  the  process  of  a  court  of  general  jurisdic- 
tion, where  the  owner  of  the  property  is  a  party  to  the  proceedings, 
and  has  an  opportunity  of  contesting  their  regularity  at  every  step, 
such  objections  cannot  be  heard  to  invalidate  or  annul  the  deed  in 
a  collateral  suit.  But  one  who  claims  title  to  the  property  of  an- 
other under  summary  proeeedings  where  a  special  power  has  been 
executed,  as  in  a  case  of  lands  sold  for  taxes,  is  bound  to  show  every 
fact  necessary  to  give  jurisdiction  and  authority  to  the  officer,  and 
a  strict  compliance  with  all  things  required  by  the  statute. 

The  principal  objection  to  the  regularity  of  the  sale  in  this  case, 
and  the  only  one  necessary  to  be  noticed,  is,  that  the  land  was  not 
legally  assessed.  A  legal  assessment  is  the  foundation  of  the  author- 
ity to  sell ;  and  if  this  objection  be  sustained,  it  is  fatal  to  the  deed. 

In  order  to  qualify  the  sheriff  to  fulfill  the  duties  of  assessor,  the 
statute  requires  that,  *'on  or  before  the  tenth  day  of  January,  in 
each  year,  the  sheriff  of  each  county  shall  make  and  file  in  the  office 
of  the  clerk  of  the  county  an  affidavit  in  the  following  form,"  &c.: 
^'And  if  any  sheriff  shall  neglect  to  file  such  affidavit  within  the 
time  prescribed  in  the  preceding  section,  his  office  shall  be  deemed 
vacant,  and  it  shall  be  the  duty  of  the  clerk  of  the  county  court, 
without  delay,  to  notify  the  governor  of  such  vacancy,"  &c. 

The  statute  requires,  also,  "that  on  or  before  the  25th  day  of 
March,  in  each  year,  the  assessor  shall  file  in  the  office  of  the  clerk 
of  the  county  the  original  assessment,  and  immediately  thereafter 
give  notice  that  he  has  filed  it,"  &c.  This  notice  is  required,  that 
the  owner  may  appeal  to  the  county  court  "at  the  next  term  after 
the  25th  day  of  March,  and  have  his  assessment  corrected,  if  it  be 
incorrect."  If  the  assessor  shall  fail  to  file  his  assessment  within 
the  time  specified  by  this  act,  he  is  deemed  guilty  of  a  misde- 
meanor and  subjected  to  a  fine  of  five  hundred  dollars. 

These  severe  inflictions  upon  the  officer,  for  his  neglect  to  comply 
with  the  exigencies  of  the  act,  indicate  clearly  the  importance 
attached  to  his  compliance  in  the  view  of  the  legislature^  and  that 
a  neglect  of  them  would  vitiate  any  subsequent  proceedings,  and 
put  it  out  of  the  power  of  the  sheriff  to  enforce  the  collection  of 
taxes  by  a  sale  of  the  property. 
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The  record  shows  that  Peyton  S.  Bethel,  the  then 
sheriff  of  *  the  county  of  Dallas,  did  not  file  his  oath  as  [  *  143  ] 
assessor  on  or  before  the  10th  of  January,  as  required  by 
law.  He  did  file  an  oath  on  the  15th  of  March,  but  this  was  not 
a  compliance  with  the  law,  and  conferred  no  power  on  him  to  act 
as  assessor.  On  the  contrary,  by  his  neglect  to  comply  with  the 
law,  his  office  of  sheriff  became  ipso  facto  vacated,  and  any  assess- 
ment made  by  him  in  that  year  was  void,  and  could  not  be  the 
foundation  for  a  legal  sale.  The  neglect,  also,  to  file  his  assess- 
ment and  give  immediate  notice  on  the  25th  of  March,  so  that  the 
purchaser  might  have  his  appeal  at  the  next  county  court,  was  an 
irregularity  which  would  have  avoided  the  sale  even  if  the  assess- 
ment had  been  legally  made. 

The  statute  makes  the  time  within  which  these  acts  were  to  be 
performed  material ;  and  a  strict  and  exact  compliance  with  its 
requirements  is  a  condition  precedent  to  the  vesting  of  any  author- 
ity in  the  officer  to  sell. 

We  are  of  opinion,  therefore,  that  the  sale  of  the  land  of  the 
appellants  was  ^'contrary  to  law,"  and  that  the  deed  from  Edward 
M.  Harris,  sheriff  and  collector  of  Dallas  county,  to  William  Over- 
man, set  forth  and  described  in  the  pleadings  and  exhibits  of  this 
case,  is  void^  and  should  be  annulled. 


Edward  C.  Richards  and  others,  Appellants,  v,  Stlyanus  Holmes 

and  others,  Appellees. 

18  H.  143. 
Sales  undeb  Trust  Deeds. 

1.  Under  the  authority  conferred  by  the  deed  of  trust  in  this  case,  the  trustee  was 
authorized  to  sell  for  an  installment  of  interest  due  and  unpaid,  though  the  principal 
sum  was  not  due. 

2.  And  this  is  so,  though  the  deed  did  not  show  that  any  interest  was  due  before  the 
note  became  due,  the  note  being  referred  to  in  the  deed. 

3.  An  authority  to  sell,  after  advertising  the  time  and  place  of  sale,  authorizes  the 
trustee,  in  the  exercise  of  a  sound  discretion,  to  postpone  the  sale  more  that  once, 
if  due  notice  is  given  of  the  postponement. 

4.  The  holder  of  the  note  secured  by  the  deed  may  leave  a  bid  with  the  auctioneer, 
and  if  it  is  the  highest  bid  that  can  be  obtained,  his  purchase  will  be  valid. 

5.  A  payee  of  a  note  may,  without  endorsing  it,  transfer  it  by  a  separate  instrument, 
and  his  liability  will  be  governed  exclusively  by  the  covenants  of  that  instrument. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia. 
The  case  is  very  fully  stated  in  the  opinion  of  the  court. 
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Mr.  Bihby  for  appellants. 

Mr,  Fendall  and  Mr.  Tract/y  for  appellees. 

Mr.  Bradley,  for  Southworth  et  al. ,  assignees. 

[  *  145  ]  *  Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  decree  of  the  circuit  court  for 
the  District  of  Columbia.  The  appellants  filed  their  bill  in  that 
court  to  set  aside  a  sale,  made  to  satisfy  a  prior  incumbrance  on 
land,  upon  which  they  claimed  to  have  a  second  incumbrance.  In 
the  court  below,  some  question  appears  to  have  been  made  concern- 
ing the  priority  of  the  incumbrances ;  but  none  is  made  here,  it 
being  conceded,  that  though  that  claimed  by  the  complainants  was 
the  earliest  in  date,  the  other  was  first  recorded,  and  takes  pre- 
cedence. 

The  sale  in  question  was  made  under  a  deed  of  trust,  whereby 
Holmes,  the  debtor,  conveyed  to  the  defendant,  Philip  R.  Fendall, 
in  trust  to  secure  the  payment  of  a  promissory  note,  bearing  date 
May  1, 1846,  payable  in  two  years  from  date,  for  $2,800  and  inter- 
est, payable  annually. 

It  is  objected  that  tha  sale,  which  was  made  on  the  21st  of  Octo- 
ber, 1847,  after  one  year's  interest  bad  become  due,  but  before  the 
principal  sum  was  payable,  was  premature.  This  depends  upon 
the  meaning  and  effect  of  the  power  of  sale  contained  in  the  deed. 
It  was  competent  for  the  parties  to  agree  to  a  foreclosure  by  sale 
for  non-payment  of  interest,  and  the  question  is,  whether  thej'  did 
so  agree.  Th«  event  in  which  the  trustee  is  empowered  to  sell,  ia 
thus  described  in  the  deed  : 

"  But  if  the  hereinbefore  described  promissory  note,  with  the 
interest  legally  due  thereon,  shall  not  be  fully  paid  off  and  dis- 
charged when  said  note  shall  be  due  and  payable,  and  payment  of 
the  same  shall  be  demanded,  or  if  any  note  or  notes  given  in  sub- 
stitution for  or  renewal  of  the  hereinbefore  described  promissory 
note  shall  not  be  fully  paid  off  and  discharged  according  to  the 
tenor  and  effect  of  the  said  substitute  or  new  note  or  notes,  together 
with  the  interest  legally  due  on  such  substitute  or  note  or  notes, 
so  that  any  default  be  made  in  payment  of  any  part  of 
[  *  146  ]  *  the  aforesaid  debt  of  two  thousand  eight  hundred  dollars 
and  interest,  then  so  soon  after  such  default,''  &c. 

The  omission  to  pay  the  first  year's  interest  was  a  default  within 
the  express  words  of  this  power.  That  interest  was  part  of  the 
interest  secured  by  the  note,  and  a  failure  to  pay  it  was  a  ^^  default 
in  payment  of  part  of  the  aforesaid  interest."     The  deed  author- 
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izes  the  trustee  to  sell  for  any  such  default,  and,  consequently,  the 
sale  was  not  premature. 

It  was  argued  that  the  trust  deed  does  not  describe  the  note  as 
bearing  annual  interest,  and,  consequently,  that  the  subsequent 
incumbrancer  has  a  right  to  insist  that,  as  against  him,  there  was 
no  power  to  sell  for  non-payment  of  such  interest. 

It  is  true  the  deed  does  not  purport  to  describe  tlie  interest 
which  is  to  become  due  on  the  note ;  but  it  clearly  shows  that  it 
bore  interest  at  some  rate,  and  payable  at  some  time  or  times,  and 
this  was  sufficient  to  put  a  subsequent  incumbrancer  on  inquiry 
as  to  what  the  rate  of  interest  and  the  time  or  times  of  its  payment 
were.  The  deed,  in  eflFect,  declares,  xand  iu  record  gives  notice  to 
subsequent  purchasers,  that  its  purpose  is  to  secure  the  payment  of 
such  interest  as  has  been  reserved  by  the  note ;  the  amount,  and 
date,  and  time  of  payment  of  which  are  mentioned.  We  do  not 
think  the  mere  omission  to  describe  in  the  deed  what  that  interest 
was  to  be,  is  a  defect  of  which  advantage  can  be  taken  by  the  com- 
plainants. 

The  complainants  further  insist  that  the  property  was  not  duly 
advertised.  The  provision  in  the  deed  of  trust  upon  this  subject  is 
as  follows:  '*It  shall  be  the  duty  of  the  said  Philip  R.  Fendall  or 
his  heirs  to  enter  upon  the  hereinbefore  conveyed  piece  or  parcel  of 
ground  and  appurtenances,  and  sell  the  same  at  public  auction  to 
the  highest  bidder,  or  at  private  sale,  for  cash  or  credit,  according 
to  his  or  their  discretion,  after  having  given  public  notice  of  such 
sale,  by  advertisement,  at  least  thirty  days  previously  thereto,  in 
the  National  Intelligencer,  or  in  some  other  newspaper  printed  or 
publislied  in  the  city  of  Washington  aforesaid." 

Inasmuch  as  the  trustee  was  empowered  to  sell  at  private  sale, 
as  well  as  at  public  auction,  his  power  extended  to  a  private  sale 
made  at  any  time  after  thirty  days'  notice.  Having  given  notice 
for  the  space  of  thirty  days  that  he  was  about  to  sell  the  property, 
he  might,  at  any  time  after  the  expiration  of  that  thirty  days,  have 
proceeded  to  sell  it  at  private  sale.  But  this  notice  should  be  such 
as  to  call  for  purchasers  at  private  sale.  The  notice  given  was  of 
a  sale  at  public  auction.  This  did  not  call  for  purchasers,  except 
at  the  time  and  place  mentioned  in  the  notice.  No  sale  was  made 
at  the  time  and  place  designated  in  the  thirty  days'  notice 
published  in  the  National  Intelligencer.  *At  that  time  [*147] 
and  place  the  attendance  of  bidders  was  so  small,  that  the 
trustee  believed  an  attempt  to  sell  for  a  fair  price  would  be  fruitless ; 
and  he  adjourned  the  sale  for  the  space  of  fourteen  days,  giving  no- 
tice of  such  adjournment  in  the  same  newspaper  of  the  next  day. 
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At  the  time  and  place  thus  fixed  for  the  adjourned  sale  another 
postponement  took  place,  for  the  same  reasons,  for  one  week ;  and 
the  place  of  sale  was  changed  from  the  premises  to  the  rooms  of 
the  auctioneer.  Of  this  postponement,  also,  public  notice  was 
given  on  the  next  day,  in  the  same  newspaper. 

There  is  no  reason  to  suspect  the  least  unfairness  on  the  part  of 
the  trustee,  or  any  one  concerned.  His  conduct  seems  to  have  been 
dictated  solely  by  an  honest  desire  to  obtain  the  best  price  for  the 
property.  Nor  is  there  any  ground  for  believing  that  either  of 
these  postponements  prejudiced  the  interest  of  the  complainants. 
They  stand  upon  the  objection,  that  though  the  trustee  might  have 
sold  on  the  first  day,  of  which  thirty  days'  notice  was  given,  he 
could  not  on  that  day  adjourn  the  sale. 

But  we  consider  that  a  power  to  a  trustee  to  sell  at  public  auction, 
after  a  certain  public  notice  of  the  time  and  place  of  sale,  includes 
the  power  regularly  to  adjourn  the  sale  to  a  different  time  and 
place,  when^  in  his  discretion  fairly  exercised,  it  shall  seem  to  him 
necessary  to  do  so  in  order  to  obtain  the  fair  auction  price  for  the 
property. 

If  he  has  not  this  power,  the  elements  or  many  unexpected 
occurrences  may  prevent  an  attendance  of  bidders,  and  cause  an 
inevitable  sacrifice  of  the  property.  It  is  a  power  which  every 
prudent  owner  would  exercise  in  his  own  behalf  under  the  circum- 
stances supposed,  and  which  he  may  well  be  presumed  to  intend  to 
confer  on  another.  This  power  of  sale  does  not  undertake  to  pre- 
scribe the  particular  manner  of  making  the  sale.  It  is  to  be  at 
public  auction,  and  ^' after 'having  given  public  notice  of  such  sale 
by  advertisement  at  least  thirty  days; ''  but  it  assumes  that  the  sale 
will  be  conducted  as  such  sales  are  usually  conducted.  A  sale  reg- 
ularly adjourned,  so  as  to  give  notice  to  all  persons  present  of  the 
time  and  place  to  which  it  is  adjourned,  is,  when  made,  in  effect 
the  sale  of  wliich  previous  public  notice  was  given. 

The  courts  of  several  States  have  gone  further  in  this  direction 
than  we  find  necessary,  though  we  do  not  intend  to  intimate  any 
doubt  of  the  correctness  of  their  decisions.  They  have  held  that 
a  public  officer,  upon  whom  a  power  of  sale  is  conferred  by  law, 
may  adjourn  an  advertised  public  sale  to  a  different  time  and 
place,  for  the  purpose  of  obtaining  a  better  price  for  the  property. 
Tinkom  v.  Purdy,  5  Johns.  346;  Russell  v.  Richards,  11  Maine, 
371;  Lantz  v,  Worthington,  4  Barr,  153;  Warren  v.  Lcland,  9 
Mass.  265.  If  such  a  power  is  implied  where  the  law, 
[  *  148  ]  acting  *  in  invitum,  selects  thcf  officer,  d  fortiori  it  may  be 
presumed  to  be  granted  to  a  trustee  selected  by  the  parties. 
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The  remaining  objection  is,  that  the  defendant  Harper,  the  cred- 
itor for  whose  benefit  the  sale  was  made,  through  the  trustee^ 
requested  the  auctioneer  to  bid  for  him  the  sum  of  twenty-five 
^hundred  dollars;  that  the  auctioneer  did  so,  and  there  being  no 
higher  bid,  the  property  was  struck  ofi*  to  Harper.  It  is  insisted 
that  this  renders  the  sale  void. 

We  do  not  deem  it  necessary  to  examine  the  numerous  and  some- 
what conflicting  decisions  upon  the  subject  of  by-bidding,  or  bid- 
ding by  persons  standing  in  fiduciary  capacities.  This  case  stands 
clear  of  those  decisions  and  of  the  principles  upon  which  they  rest. 
No  decision  lays  down  a  positive  rule  that  such  sales,  though 
affected  by  such  bidding,  are,  per  se,  and  as  between  all  persons, 
void.  They  may  be  avoided  by  parties  whose  just  interests  have 
been  injuriously  affected  by  such  misconduct,  provided  the  rights 
of  innocent  third  persons  are  not  thereby  disturbed. 

It  was  for  the  advantage  of  these  complainants,  as  subsequent 
incumbrancers,  that  this  property  should  sell  for  the  best  price 
which  could  be  obtained.  Even  improper  practices  to  enhance  the 
price,  if  any  such  had  been  resorted  to,  could  not  be  complained  of 
by  them.  It  is  only  some  practice  to  prevent  bidding,  or  procure  a 
sale  for  less  than  the  property  would  have  otherwise  brought,  which 
can  be  relied  on  by  them  to  avoid  the  sale.  We  have  no  doubt  the 
creditor,  for  the  satisfaction  of  whose  debt  the  sale  was  made,  had 
a  right  ^o  compete  fairly  at  the  sale;  but  whether  he  had  or  not, 
his  doing  so  could  not  be  injurious  to  the  complainants. 

It  is  true  he  employed  the  auctioneer  to  bid  for  him ;  but  this 
fact  alone  could  not  depreciate  the  price.  Such  an  authority  may 
be  used  for  fraudulent  purposes ;  but,  if  fairly  used,  it«  tendency 
is  to  enhance  the  price ;  and  in  this  case  there  is  no  evidence  that 
it  was  intended  to  be,  or  in  fact  was,  unfairly  used.  On  the  con- 
trary, there  seems  to  be  no  room  for  doubt  that  the  price  bid  by  the 
auctioneer  for  Harper  was  more  than  any  other  person  was  willing 
to  give.  It  must  be  remembered,  that  the  auctioneer  was  not  em- 
ployed as  the  agent  of  the  creditor  to  purchase  the  property  for  him 
at  the  least  price  at  which  it  could  be  obtained.  Such  an  agency 
an  auctioneer  should  not  undertake.  It  is  inconsistent  with  his 
relation  to  the  seller,  and  with  the  faithful  discharge  of  his  duty 
to  the  seller. 

But  an  agency  simply  to  bid  a  particular  sum  for  a  purohaser^ 

amounting  to  no  more  than  receiving  from  the  purchaser,  before 

the  auction,  a  bid  which  is  to  be  treated  as  if  made  there  by  the 

purchaser  himself,  is  not  necessarily  inconsistent  with  any  duty 

Vol.  i~9 
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[  *  149  ]  *  of  the  auctioneer,  and  does  not  enable  any  one  to  avoid 
the  sale. 

And  the  same  remark  applies  to  the  trustee.  It  was  his  duty 
to  obtain  for  the  property  the  best  price  he. could  by  the  use  of  due 
diligence  in  a  fair  sale.  It  would  have  been  improper  for  him,  in 
behalf  of  the  creditor,  to  employ  the  auctioneer  to  buy  at  anything 
short  of  that  best  price.  But  there  was  no  impropriety  in  his 
employing  him  to  bid  a  particular  sura  for  the  creditor,  to  prevent 
a  sacrifice  of  the  property. 

We  have  considered  all  the  objections  to  this  sale  made  by  the 
complainants,  and  finding  neither  of  them  valid,  the  decree  of  the 
court  below  is,  in  that  respect,  affirmed. 

As  to  so  much  of  the  complainants'  bill  as  seeks  relief  against 
their  assignors,  in  the  event  of  not  obtaining  satisfaction  from  the 
land,  we  are  of  opinion  that  these  assignors  are  under  no  such 
liability  as  is  asserted  by  the  complainants.  The  complainants 
purchased  a  negotiable  note  which  was  overdue.  The  assignors  did 
not  indorse  it,  but  simply  assigned  it  by  deed.  They  entered  into 
certain  specific  covenants  concerning  the  subject-matter  assigned ; 
and  their  liability  depends  exclusively  on  these  covenants.  Neither 
of  these  covenants  appears  to  have  been  broken.  The  only  one 
concerning  which  any  doubt  has  been  raised  is  the  following: 

^' And  we  do  in  like  manner  covenant,  promise,  and  agree,  that 
the  said  note  of  three  thousand  dollars,  hereinbefore  assigned,  shall 
be  and  is  entitled  to  payment  out  of  any  sale  of  the  premises  con- 
veyed in  and  by  the  deed  of  trust  aforesaid,  before  the  other  note 
therein  specified,  and  shall  have  a  prior  lien  on  the  said  premises, 
or  the  proceeds  thereof." 

We  think  the  purpose  and  efiect  of  this  covenant  was,  not  to 
secure  payment  out  of  any  sale  which  might  be  made  by  any  party 
under  any  title  to  the  premises,  but  only  to  assure  the  priority  of 
payment  of  the  note  assigned,  in  preference  to  the  other  note,  out 
of  any  sale  made  under  the  particular  title  to  the  premises  de- 
scribed in  the  deed  of  assignment. 

The  covenant  that  the  note  assigned  is  due,  is  shown  to  have 
been  kept  by  the  note  itself,  in  the  absence  of  other  evidence.  The 
answer  admits  the  receipt  of  moneys  from  the  maker  on  account 
of  other  debts,  but  denies  any  payment  on  account  of  this  note; 
and  there  is  no  evidence  to  the  contrary. 

The  decree  of  the  circuit  court  is  afiirmed^  with  coats. 
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William  Jones  and  Sylvester  Marsh,  Plaintiffs  in  Error,  v. 

William  8.  Johnston. 

18  H.  160. 
Alluvial  Aocbetiovs — Reference  to  Plat  is  a  Deed. 

1.  Where  a  lot  is  conveyed  by  a  reference  to  a  plat  recorded  in  the  proper  office,  the 
contesting  party  also  claiming  by  a  deed  referring  to  the  same  plat  as  recorded,  the 
original  of  the  recorded  plat  cannot  be  received  as  evidence  to  show  that  the  one 
recorded  was  erroneous. 

2.  Nor  is  it  material  that,  the  plat  is  not  recorded  in  accordance  with  the  statutes  regu- 
lating that  matter.  The  reference  for  purpose  of  description  is  to  that  plat,  and  the 
formalities  prescribed  by  law  for  its  record  do  not  affect  it  as  a  means  of  identifying 
the  boundaries. 

3.  If  there  was  in  fact  an  error  in  the  plat,  so  that  it  did  not  describe  the  land  intended 
to  be  conveyed,  this  could  only  be  corrected  in  chancery. 

4.  Accretions  by  gradual  deposits  to  laud  with  a  water  front,  made  after  a  plan  of  the 
lots  is  platted,  do  not  pass  to  a  purchaser  from  the  proprietor,  unless  the  description 
is  such  as  to  include  them.  It  does  not  pass  as  appurtenant  to  the  lot  as  originally 
laid  out. 

5.  in  deciding  the  claim  of  plaintiffs  to  a  water  front,  and  to  accretions  thereto,  the 
condition  of  the  water  front,  as  regards  his  lot,  at  the  time  he  recorded  his  deed^  is  to 
be  considered,  and  not  at  the  time  the  plat  was  made. 

6.  In  ca»e  the  lot  had  a  water  front  at  the  time  plaintiff  recorded  his  deed,  then  the 
-    rule  of  ascertaining  his  share  of  the  accretion  is  laid  down  in  the  opinion,  but  can- 
not be  epitomized  here.    Banks  v.  Ogden,  2  Wall.  57. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  northern  district 
of  Illinois. 

It  concerns  the  title  to  alluvion,  as  between  owners  of  two  adjoin- 
ing lots. 

The  case  is  stated  in  the  opinion^  so  as  to  be  as  clear  as  it  can  be 
made  without  diagrams. 

Mr.  Scammon  and  Mr,  Johnston,  for  plaintiffs  in  error. 

Mr.  Latorence  and  Mr,  Chaser  for  defendant. 

*  Mr.  Justice  Nei^on  delivered  the  opinion  of  the  court,  [  *  151  ] 
This  18  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Illinois. 

The  suit  below  was  an  action  of  ejectment,  brought  by  Johnston, 
against  Jones  and  Marsh,  to  recover  a  tract  of  alluvial  land  in  the 
city  of  Chicago,  formed  in  Lake  Michigan,  adjoining  the  north  pier 
of  Chicago  harbor,  and  which  is  claimed  as  an  accretion  to  water 
lot  No.  34,  in  Kinzie's  addition.  The  defendant,  Jones,  is  owner 
of  Lot  No.  35,  in  said  addition,  lying  east,  and  adjoining  34,  and 
between  that  and  the  lake. 
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Both  parties  claim  under  Robert  A.  Kinzie,  the  patentee  of  the 
north  fractional  section  10,  in  township  39,  which  was  situate  in 
the  bend  of  the  Chicago  river,  at  its  mouth,  and  bounded  southerly 
by  that  river,  and  easterly  by  the  Michigan  lake.  Kinzie,  the 
patentee,  in  February,  1833,  laid  out  an  addition  to  the  town  of 
Chicago  upon  this  fractional  section,  and  made  a  plat  of  the  same, 
which  was  recorded  in  the  recorder's  office  of  the  county,  on  the 
18th  of  January,  1834,  according  to  the  requirements  of  the  laws 
of  the  State  of  Illinois.  On  this  plat,  lot  No.  34,  is  one  of 
[  *  152  ]  a  series  of  water  lots,  bounded  *  on  the  south  side  of  North 
Water  street,  sixty  feet,  as  its  northerly  boundary,  and  is 
included  within  lines  dropped  from  the  fixed  cdrners  on  that  street 
at  right  angles  with  the  same,  and  extended  until  they  intersect 
the  lake  shore.  Lot  No.  35  is  the  next  lot  east,  of  the  same  width, 
on  Water  street,  and  extended  in  like  manner  to  the  lake,  its  west 
line  being  the  east  line  of  34. 

On  the  25th  of  February,  1833,  R.  A.  Kinzie  conveyed  to  John 
H.  Kinzie  several  lots  in  this  addition,  and  among  others,  lot  No. 
35.  And  on  the  1st  September,  1834,  John  H.  conveyed  the  same 
to  Jones,  the  defendant,  describing  it  in  the  deed  as  in  Kinzie's 
addition,  and  as  "being  water  lot  No.  35,"  &c.,  '^agreeably  to  the 
town  plat,  recorded  in  the  ofiice  of  the  recorder  of  the  said  county 
of  Cook,  to  which  reference  may  be  had  if  necessary." 

On  the  22d  of  October^  1835,  R.  A.  Kinzie  conveyed  to  Johnston, 
the  plaintiff,  lot  No.  34,  describing  it  as  lying  inKinzie's  addition, 
and  known  as  water  lot  No.  34,  **as  will  more  fully  appear,  refer- 
ence being  had  to  said  plat  as  recorded  in  the  recorder's  office  of 
the  town  of  Chicago,  in  the  county  of  Cook,"  &c. 

In  tlie  summer  of  1833,  the  general  government  commenced  the 
construction  of  the  harbor  of  the  city  of  Chicago,  which  is  formed 
by  an  erection  of  two  piers  across  this  fractional  section  10,  from 
the  curve  of  the  Chicago  river,  as  it  takes  a  direction  southerly  to 
the  lake,  and  for  a  considerable  distance  into  the  lake,  the  effect 
of  which  was  to  turn  the  river  from  its  sweep  southerly  across  the 
sand  bar  to  the  waters  of  the  lake  between  the  two  piers,  and  thus 
opening  a  passage  for  vessels  into  the  town. 

The  south  pier  was  built  in  1833,  and  the  north  in  1834.  The 
harbor  thus  constructed,  divided  several  of  the  lots  in  Kinzie's 
addition  that  bounded  on  Water  street,  east  and  west,  and,  among 
others,  as  is  claimed  by  the  defendant.  No.  34,  leaving  a  part  of  it 
as  originally  laid  out,  south  of  the  harbor. 

Since  the  construction  of  the  harbor  and  extension  of  the  piers 
into  the  waters  of  the  lake,  the  shore  above,  or  north  of  the  piers, 
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has  greatly  changed,  the  firm  land  having  increased  by  the  wash- 
ing up  of  sand  and  earth,  and  the  recession  of  the  waters  to  the 
extent  of  some  twelve  hundred  feet  in  width,  and  for  a  considerable 
distance  in  length  northward  along  the  shore.  The  present  suit  is 
brought  to  recover  a  portion  of  this  alluvion  or  new-formed  land, 
as  an  increment  or  accession  to  lot  No.  34.  The  plaintiff  claims 
that  a  part  of  its  southern  termination  on  the  lake  was  north  of  the 
piers^  and  contiguous  to  the  new-formed  land,  and  therefore  entitled 
to  its  share  of  the  increment.  The  defendant  contends 
that  no  part  of  its  boundary  was  on  *  the  lake  north  of  the  [  *  153  ] 
harbor,  and  therefore  no  part  connected  with  or  adjoining 
this  land  newly  formed.  On  the  contrary,  that  part  of  his  own  lot, 
No.  35,  which  lies  between  34  and  the  lake,  was  bounded  on  the 
lake  south  of  the  north  pier,  and  hence  cut  off  No.  34  from  any 
portion  of  the  alluvial  accession.  . 

The  plaintiff  insisted,  on  the  trial,  that  the  plat  of  Einzie's  addi- 
tion, as  recorded  in  the  recorder's  office  in  January,  1834,  was 
incorrect,  and  produced  what  was  claimed  to  be  the  original,  but 
which  was  not  recorded  when  the  conveyances  of  the  lots  in  ques- 
tion were  executed.  According  to  this  original  plat,  as  the  side 
lines  were  laid  down,  lot  No.  34  appeared  to  be  partially  bounded 
on  the  lake  north  of  the  harbor.  In  this  respect  it  differed  from 
the  plat  recorded  ;  as,  according  to  the  side  lines  as  there  extended, 
its  entire  boundary  on  the  lake  was  south  of  the  harbor. 

In  laying  out  the  addition  by  the  surveyor  in  1833,  the  only  lines 
of  the  lots  run  out  or  measured  on  the  ground  were  those  butting 
on  Water  street,  the  north  lines  of  the  lots.  The  side  lines  depend 
upon  their  protraction  on  the  plat  of  the  addition ;  and  which,  as 
we  have  already  said,  were  formed  by  dropping  them  at  right  angles 
from  the  corners  on  Water  street,  and  extending  them  till  they 
intersected  the  lake.  And  even  the  lake  shore,  as  laid  down  on  the 
plat — as  appears  from  the  testimony  of  the  surveyor — was  ascer- 
tained witliout  survey  or  measurement,  and  with  little  more  accu- 
racy than  could  be  obtained  from  the  eye. 

The  case  was  a  good  deal  embarrassed  on  the  trial,  arising  out  of 
the  evidence  in  respect  to  this  original  plat,  and  some  consideration 
and  effect  were  given  to  it  by  the  court  in  submitting  it  to  the  jury. 
We  think  the  court  erred  in  admitting  it  as  evidence  to  control,  or 
in  any  way  to  affect  the  recorded  plat.  Both  lots  in  controversy 
were  conveyed  with  express  reference  to  that,  and  without  such 
reference  there  is  not  a  sufficient  description  given  in  the  deeds 
of  the  boundaries  to  admit  of  a  location  of  either. 

If  there  was  in  fact  any  error  or  mistake  in  this  reference,  by  way 
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of  description  of  the  premises  conveyed,  the  remedy  was  in  chancery 
to  reform  the  deed.  So  long  as  that  remained  unreformed,  the 
description  of  the  lot  by  the  reference  to  the  recorded  plat  was  con- 
clusive upon  the  parties. 

The  acts  of  the  State  of  Illinois  regulating  the  laying  out  of  town 
lots,  and  the  recording  of  the  plats  of  the  same,  were  supposed  by 
the  court  below  to  have  a  bearing  upon  the  questions  involved,  and 
influenced  the  instructions  given  and  refused  to  the  jury.  It  seemed 
to  be  admitted  that  the  plat  recorded  did  not  conform  in  all  respects 

to  the  requirement  of  the  statutes. 
[  *  154  ]  *  But  it  is  not  pretended  that  the  omission  in  any  way 
operated  to  invalidate  the  deeds,  or  affect  prejudicially  the 
rights  of  the  parties  under  them.  Both  parties  stand  upon  the  same 
footing  in  this  respect,  as  each  claims  under  the  same  survey  of  the 
town,  and  by  reference  to  the  same  plat.  We  do  not  perceive  that 
these  acts  of  the  State  have  any  material  bearing  upon  the  case^  and 
should  not  have  been  allowed  to  influence  the  trial.  If  the  descrip- 
tion in  the  deeds  was  sufficiently  certain,  by  a  reference  to  the  plat 
on  record,  to  identify  and  locate  the  lots,  the  title  passed  to  the 
grantees,  whether  the  plat  conformed  to  the  acts  of  the  legislature 
or  x\pi.    This  is  all  that  was  material  so  far  as  the  plat  is  concerned. 

The  court,  in  instructing  the  jury,  observed  that  the  controversy 
turned  upon  the  length  of  the  line  dividing  lot  34  from  35,  before 
the  north  pier  was  constructed — that  whether  in  point  of  fact  it 
touched  the  shore  of  the  lake  before  it  reached  the  pier,  or  the  place 
where  the  pier  was ;  in  other  words,  whether  there  was  any  water 
line  of  lot  34  north  of  the  north  pier,  and  if  so,  what  was  the  extent 
of  the  water  line. 

Again,  the  court  charged,  after  adverting  to  the  recorded  plat, 
and  to  the  question  whether  or  not  it  was  made  in  conformity  to  the 
statutes  of  Illinois,  that  if  the  jury  should  find  the  plat  was  not  so 
made  and  recorded,  then  they  should  determine,  under  all  the 
evidence  in  the  case,  whether  or  not,  prior  to  the  construction  of 
the  north  pier,  the  dividing  line  between  lots  34  and  35  touched 
the  water  at  a  point  north  of  where  the  north  pier  was  subsequently 
placed ;  if  it  did,  then  the  court  was  of  opinion  that  the  owner  of 
34  had  a  right  to  follow  the  water  as  the  accretions  were  formed 
on  his  water  line. 

In  these  instructions  we  think  the  court  erred. 

As  we  have  seen,  this  lot  No.  34  was  conveyed  to  the  plaintiff 
the  22d  October,  1835,  and  described  as  included  within  side  lines 
dropped  at  right  angles  from  the  northwest  and  northeast  corners 
on  Wat^r  street,  which  were  sixty  feet  apart,  and  fixed,  and  extended 
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in  right  lines  till  they  intersected  the  shore  of  the  lake  below.  The 
boundaries,  therefore,  including  and  locating  the  lot, were  specific 
and  complete.  The  north  boundary  was  marked  on  the  south  side 
of  Water  street;  the  side  lines  extended  according  to  the  plat  at 
right  angles  from  Water  street  to  the  lake;  the  lake  was  the 
southern  boundary  which  closed  the  lines  of  the  lot. 

Now,  in  order  to  determine  what  land  was  conveyed  to  the 
plaintiff  by  his  deed  of  22d  October,  1835,  all  that  was  necessary 
was  to  locate  the  lot  upon  the  ground  in  conformity  to  the  descrip- 
tion at  that  date.  The  calls  in  the  deed  having  reference  to  the 
plat,  furnished  the  necessary  data  for  the  location.  There 
*  was  the  fixed  line  north  on  the  ground,  the  lake,  a  [  *  155  ] 
natural  object  south,  and  the  lot  enclosed  between  two 
lines  extending  at  right  angles  from  the  corners  on  Water  street 
to  the  lake. 

If  the  call  for  the  southern  boundary,  instead  of  being  a  lake, 
which  is  a  shifting  line,  had  been  a  permanent  object,  such  as  a 
street  or  wall,  there  could  not  be  two  opinions  as  to  the  location. 
And  yet  the  water  line,  though  it  may  gradually  and  imperceptibly 
change,  is  just  as  fixed  a  boundary  in  the  eye  of  the  law  as  the 
former.  I  speak  not  now  of  sudden  and  considerable  changes, 
which  are  governed  by  different  principles. 

The  court  below,  as  appears  from  the  instructions  referred  to, 
assumed  that  lot  No.  34  should  be  located  on  the  ground  as  of  the 
time  of  the  survey  and  plat  of  February,  1833,  some  two  years  and 
nine  months  previous  to  the  conveyance  to  the  plaintiff,  and  not 
at  the  date  of  that  conveyance ;  and  if  at  that  time  the  dividing 
line  between  34  and  35  would  strike  the  lake  north  of  where  the 
north  pier  of  the  harbor  was  subsequently  built,  so  as  to  give  a 
like  boundary  at  that  time  above  the  pier,  the  plaintiff  would  be 
enabled  to  take  under  his  deed  not  only  lot  34,  as  laid  down  on  the 
plat,  but  all  subsequent  accretions  by  alluvion  or  dereliction,  what- 
ever might  be  the  extent  of  the  new-formed  land.  By  the  like 
assumption  and  process  of  reasoning,  if  the  present  plaintiff  should 
convey  the  lot  with  the  same  specific  boundaries,  the  north  line 
sixty  feet  on  Water  street,  and  side  lines  extending  at  right  angles 
to  the  lake,  the  deed  would  carry  with  it  the  whole  of  the  new- 
made  land  outside  the  lines  of  the  deed  which  is  now  in  dispute — 
it  being  a  tract  from  one  hundred  and  thirty  to  two  hundred  and 
twenty-two  feet  one  way,  and  some  twelve  hundred  the  other. 

Now,  one  answer  to  this  assumption  is,  that  a  grantee  can 
acquire  by  his  deed  only  the  lands  described  in  it  by  metes  and 
bounds,  and  with  sufficient  certainty  to  enable  a  person  of  reason- 
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able  skill  to  locate  it,  and  cannot  acquire  lands  outside  of  the 
description  by  way  of  appurtenance  or  accession. 

Lord  Coke  says:  **A  thing  corporeal  cannot  properly  be  ap- 
purtenant to  a  thing  corporeal,  nor  a  thing  incorporeal  to  a  thing 
incorporeal/'     Coke  Litt.  121,  B. 

And  this  court,  in  Harris  et  al,  v,  Elliot^  10  Pet.  64,  after  ap- 
proving of  the  maxim  of  Coke,  observed  that,  according  to  this 
rule,  land  cannot  be  appurtenant  to  land.  In  the  case  of  Jackson 
V.  Hathaway,  15  Johns.  B.  454,  the  court  say,  a  mere  easement 
may,  without  express  words,  pass  as  an  incident  to  the  principal 
object  of  the  grant ;  but  it  would  be  absurd  to  allow  the  fee  of  one 
piece  of  land  not  mentioned  in  the  deed  to  pass  as  appurtenant  to 
another  distinct  parcel  which  is  expressly  granted  by  precise  and 

definite  boundaries.  See  also  7  Mass.  6. 
[  *  156  ]  *  Land  gained  from  the  sea  either  by  alluvion  or  dere- 
liction, if  the  same  be  by  little  and  little,  by  small  and 
imperceptible  degrees,  belongs  to  the  owner  of  the  land  adjoining. 
2  Bl.  Com.  261-2.  If,  therefore,  the  rule  be  as  supposed  by  the 
court  below,  that  the  boundaries  of  lot  34  must  be  taken  as  it  would 
have  been  located  at  the  time  of  the  plat,  and  the  southern  limit 
to  stop  at  the  water  line  as  it  then  existed,  and  the  subsequent 
gain  by  alluvion  or  dereliction  to  pass  as  appurtenant  to  the  land 
conveyed,  the  grantee  would  find  it  difficult  upon  this  construction 
to  reach  the  lake  at  all.     Certainly  he  could  not,  if  the  water  line 

as  it  then  existed  is  to  be  deemed  the  southern  limit,  as  described 

« 

in  his  deed,  provided  alluvial  accretions  had  taken  place  between 
the  survey  and  plat  and  the  date  of  the  deed.  The  land  thus 
formed  belonged  to  the  adjoining  owner  for  the  time  being,  and 
we  have  seen  that  the  deed  would  not  pass  it  as  appurtenant  or 
incidental  to  the  land  granted. 

But  the  true  answer  to  the  position  assumed,  and  which  governed 
the  trial  below,  is,  that  the  water  boundary  on  the  lake  is  to  be 
deemed  the  true  southern  boundary  of  the  lot  at  the  date  of  the  oour 
veyance,  as  much  so  as  North  Water  street  was  its  northern  bound- 
ary. And  the  plaintiff  is  carried  by  his  deed  to  it,  not  because  of 
the  alluvial  deposit,  if  any,  between  the  water  line  at  the  time  of 
the  survey  and  plat  and  the  line  at  the  date  of  the  deed,  having 
passed  as  appurtenant  to  the  lot,  but  because  one  of  the  calls  given 
in  the  deed  requires  that  the  side  lines  should  be  thus  extended. 
Any  alluvial  accretions  since  the  deed  belong  to  the  plaintiff  as 
owner  of  the  adjoining  land.  Any  past  accretions  belonged  to  the 
then  owner,  and  whoever  sets  up  a  title  to  them  must  show  a  deed 
of  the  same,  as  in  the  case  of  any  other  description  of  land. 
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The  case  of  Robert  M.  Lamb  v.  Thomas  C.  Rickets,  11  Ohio, 
311,  exemplifies  the  principle  for  which  we  are  contending.  The 
defendant  had  agreed  to  convey  a  piece  of  land  called  the  Hamlin 
lot,  containing  forty-two  acres  more  or  less,  and  also  two  other 
small  lots  of  ten  acres,  with  a  proviso  if  the  Hamlin  lot  and  the 
two  others  contained  more  than  fifty-two  acres,  the  excess  was 
reserved.  The  defendant  conveyed  the  Hamlin  lot,  and  refused  to 
convey  the  other  two.  A  bill  was  filed  to  compel  a  conveyance. 
The  Hamlin  lot  was  bounded  by  one  of  its  lines  on  the  bank  of  the 
Tuscarawas  river,  and  had  been  originally  conveyed  to  the  defend- 
ant, and  by  him  to  the  plaintiff,  as  containing  forty-two  acres 
more  or  less. ' 

The  defense  set  up  to  the  bill  was,  that  before  the  defendant  con- 
veyed the  lot  to  the  plaintiff  large  accessions  had  been  made  from 
the  river  to  the  lot,  and  that  these  alluvial  formations  made  up 
the  quantity  of  fifty-two  acres. 

*The  plaintiff  claimed  that  the  quantity  should  be  [*15'r] 
determined  according  to  the  old  boundary  of  the  lot  upon 
the  bank  of  the  river,  which  would  be  but  some  forty-two  acres.  But 
the  court  held  that  the  question  was  not  as  the  bank  of  the  river 
was  twenty-five  or  thirty  years  ago,  but  as  it  was  when  the  Hamlin 
tract  was  conveyed  to  the  plaintiff,  and  estimated  the  quantity  of 
land  conveyed  accordingly. 

The  case  of  Giraud's  Lessee  v.  Hughes  et  al.  1  Gill  &  Johnson, 
249,  asserts  a  similar  principle.  There  Gist's  inspection,  a  grant  as 
early  as  1*732,  was  bounded  by  one  of  its  lines  in  the  waters  of  the 
Patapsco  river,  afterwards  a  basin  of  Baltimore;  the  lines,  how- 
ever, were  given  in  the  grant  by  courses  and  distances,  and  did  not 
call  for  the  river.     Hughes  held  under  this  grant  by  deed  in  1*782. 

Before  1812,  the  waters  of  the  Patapsco  had  gradually  receded, 
and  formed  a  body  of  firm  land,  which  had  been  surveyed  and 
patented  by  the  State  to  the  plaintiff.  The  question  was,  whether 
or  not  Hughes  was  entitled  to  this  alluvial  deposit  as  the  adjoining 
owner  to  the  river.  .It  was  not  doubted  by  the  counsel  or  court  but 
that,  if  the  grant  of  Gist's  inspection  had  been  bounded  on  the 
river,  this  boundary  of  the  tract  would  have  included  the  land  made 
by  the  recession  of  the  water ;  and  the  court  even  held,  that  as 
the  original  location  of  the  tract  extended  into  the  river,  it 
entitled  those  holding  under  it  to  the  land,  on  the  ground 
that  the  principle  governing  these  alluvial  accretions  gave  them 
to  the  adjoining  owner.  In  other  words,  the  description  in  the 
original  grant  gave,  in  legal  effect,  to  the  grantee,  a  water  bound- 
ary ;  and  if  so,  the  boundary  included  the  accretions. 
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The  jury,  therefore,  in  this  case,  should  have  been  directed  to 
inquire  whether  or  not,  at  the  time  of  the  deed  to  the  plaintiflf,  lot 
No.  34  had  a  water  line  upon  the  lake  north  of  the  pier  of  the 
Chicago  harbor ;  in  other  words,  whether  the  line  between  that  lot 
and  No.  35  struck  the  shore  of  the  lake  before  it  reached  this  pier. 
If  it  did,  then  the  question  would  properly  arise  in  respect  to  its 
right  to  a  share  of  the  alluvial  accretions  formed  since  that  period. 
If  it  did  not,  then  no  question  of  the  kind  could  arise  in  the  case. 

We  think  the  court  also  erred  in  the  rule  laid  down  to  govern 
the  jury  in  the  division  of  the  new-made  land.  That  was,  the 
jury  should  ascertain  the  extent  of  the  water  line  of  34  between 
the  piers  and  the  point  where  the  line  dividing  34  and  35  touched 
the  water.  They  should  also  ascertain  the  extent  of  the  water 
line  of  the  fraction  of  land  south  of  North  Water  street  and  east 
of  35,  and  also  of  35  to  the  point  dividing  34  and  35  ;  they 
[  *  158  ]  would  then  have  the  plaintiffs'  and  the  defendant's  *  front 
on  the  lake.  They  must  then  ascertain  the  front  on  the 
lake  shore,  as  it  at  present  exists,  and  divide  that  into  as  many 
equal  parts  as  there  are  feet  on  the  old  shore  from  North  Water 
street  to  the  piers,  and  give  to  each  of  the  parties  as  many  of  these 
parts  as  he  had  feet  on  the  old  shore,  and  then  draw  a  straight 
line  from  the  point  of  division  on  the  old  lake  shore  to  the  point 
thus  determined  as  the  point  of  division  on  the  present  one. 

We  do  not  perceive  why  North  Water  street  should  have  been 
adoi)ted  as  the  northern  limit  upon  the  old  shore,  as  the  basis  in 
making  the  division,  as  it  appears  from  the  evidence  and  maps  that 
the  alluvial  accretions  extended  much  further  north.  The  north- 
ern limit  on  the  old  shore  should  liave  been  carried  as  far  as  the 
new-made  land  extended,  as  each  riparian  proprietor  was  entitled 
to  his  proper  share,  and  it  was  essential  that  the  entire  line  be 
regarded,  in  order  that  each  might  obtain  his  proportional  part. 
Neither  do  we  perceive  any  reason  for  excluding  the  pier  shore  of 
the  lake — that  is,  the  shore  along  the  line  of  the  piers — from 
measurement,  in  ascertaining  the  extent  of  the  newly-made  shore. 

If  we  disregard  the  artificial  construction  which  occasioned  the 
accretions,  the  lake  there  is  as  much  new  shore  as  any  other  por- 
tion of  it,  and  should  have  been  taken  into  the  estimate. 

As  no  question  was  made  below  whether  or  not  the  alluvial 
accretions  in  question  were  formed  under  such  circumstances  as 
gave  to  adjoining  owners  a  title  to  them,  we  do  not  intend  to  express 
any  opinion  upon  that  question. 

The  judgment  of  the  court  below  is  reversed,  with  directions 
that  a  venire  de  novo  issue. 
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JosiAH  S.  Griffith  and  others,  Plaintiffs  in  Error,  v.  John  B. 

Bogert  and  others. 

18  n.  158. 

CoMFUTATIOir  OF  TiME  BETWEEN  ONE  PERIOD  ABD  ANOTHEB. 

1.  A  statute  of  Miasoari  forbid  a  sale  under  execution  of  lands  of  decedent  until  eigh- 
teen months  after  letters  of  administration  granted.  This  was  done  on  the  Ist  day 
of  November,  1819,  and  the  sale  made  by  order  of  court  on  the  1st  day  of  May,  1821. 
Held  to  be  a  compliance  with  the  statute. 

2.  There  is  no  settled  rule  as  to  whether  the  first  or  the  last  day  of  the  two  periods 
shall  be  included  in  the  computation ;  and  courts  will  construe  the  matter  so  as  to 
confirm,  and  not  overthrow,  rights  acquired  in  good  faith  under  a  fair  transaction. 

3.  The  order  of  the  court  directing  the  sale  on  that  day  is  a  judicial  decision  of  the 
question,  binding  on  the  parties  to  this  suit,  and  the  court  making  the  order  having 
jurisdiction,  it  cannot  be  assailed  collaterally. 

Error  to  the  circuit  court  for  the  district  of  Missouri.  The  case 
18  well  stated  in  the  opinion  of  the  court. 

Mr.  Crittenden,  for  plaintiffs  in  error. 

Mr.  Oeyery  for  defendants. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.    [  *  161  ] 

The  plaintiffs  claim  the  land  which  is  the  subject  of 
controversy  in  this  suit,  as  heirs  of  Isaac  W.  GriflSth,  who  died 
seized  of  the  same  in  1819.  His  estate  was  insolvent.  Judgments 
were  obtained  against  his  administrators  in  1820,  executions  were 
issued  thereon,  and  the  property  sold  by  the  sheriff.  The  defend- 
ants claim  under  the  purchaser  at  this  sale. 

On  the  trial,  the  court  below  instructed  the  jury  *^that  the 
sheriff's  deed,  read  in  evidence  under  the  judgments  and  execu- 
tions also  in  evidence,  was  effectual  to  devest  the  title  of  the  heirs 
of  Isaac  H.  Griffith  to  the  land  mentioned  in  said  deed." 

It  is  admitted,  that  in  the  State  of  Missouri  the  lands  of  a  de- 
ceased debtor  may  be  taken  in  execution,  and  sold  by  the  sheriff, 
in  satisfaction  of  a  judgment  against  the  administrator.  And  also 
that  such  deed  vests  in  the  purchaser  all  the  estate  and  intei^st 
which  the  deceased  had  in  the  property  at  the  time  of  his  death. 
But  it  is  alleged  that  this  sale  is  ^^  without  authority  of  law 
and  void,"  because  the  execution  was  issued  and  sale  made  be- 
fore the  time  limited  for  stay  of  execution  against  the 
*  real  estate  of  a  decedent.  The  law  and  the  facts,  on  [  "^  162  ] 
which  this  objection  to  the  validity  of  the  sale  is  founded, 
are  as  follows : 
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By  an  act  of  1817,  it  is  provided  that /^ all  lands,  tenements,  and 
hereditaments  shall  be  liable  to  be  seized  or  sold  upon  judgment 
and  execution  obtained  against  the  defendant  or  defendants,  in  full 
life,  or 'against  his  or  her  heirs,  executors,  or  administrators,  after 
the  decease  of  the  testate,  or  intestate;  provided,  no  such  land, 
tenements,  or  hereditaments,  shall  be  seized  and  sold  until  after 
the  expiration  of  eighteen  months  from  the  death  of  such  ances- 
tor, or  the  date  of  the  letters  testamentary  or  letters  of  adminis- 
tration, and  execution  may  issue  against  such  lands,  tenements, 
and  hereditaments,  after  the  death,  testate  or  intestate,  and  after 
the  time  aforesaid,  in  the  same  manner,  as  if  such  person  were 
living." 

The  letters  of  administration  on  the  estate  of  Grif&th  are  dated 
on  the  1st  of  November,  1819.  The  sale  was  made  by  the  sheriff 
on  the  Ist  of  May,  1821,  on  executions  previously  issued. 

It  is  contended  that  the  term  of  eighteen  months  from  the  1st  oi 
November,  1819,  had  not  expired  on  the  1st  of  May,  1821,  and 
consequently  the  sale  was  without  authority  of  law,  and  void. 

But  we  are  of  opinion  that  the  assumption  on  which  this  inference 
is  based,  is  not  correct;  nor  the  inference  correct,  if  the  assumption 
were  granted. 

If  the  day  on  which  the  letters  of  administration  be  counted  in 
the  calculation,  the  term  of  eighteen  months  had  '* expired"  on 
the  1st  of  May,  1821. 

Whether  the  terminus  a  quo  should  be  so  included,  it  must  be 
admitted,  has  been  a  vexed  question  for  many  centuries,  both 
among  learned  doctors  of  the  civil  law  and  the  cmirts  of  England 
and  this  country.  It  has  been  termed  by  a  writer  on  civil  law 
(Tiraqueau)  the  controve^^sia  controversissima. 

In  common  and  popular  usage,  the  day  a  qiio  has  always  been 
included,  and  such  has  been  the  general  rule  both  of  the  Roman 
and  common  law.  The  latter  admits  no  fractions  of  a  day;  the 
former,  in  some  instances,  as  in  cases  of  minority^  calculated  de 
memento  en  momentum.  The  result  of  this  subdivision  was  to  com- 
prehend a  part  of  the  terminus  a  quo.  But  in  cases  where  fractions 
of  U  day  were  not  admitted,  as  in  those  of  usucaption  or  prescrip- 
tion, a  possession  commencing  on  the  Ist  of  January,  and  ending 
on  the  3l8t  of  December,  was  counted  a  full  year.  It  was  in  con- 
sequence of  the  uncertainty  introduced  on  this  subject  by  the  dis- 
quisitions and  disputes  of  learned  professors,  that  Gregory  IX., 
in  his  decretals,  introduced  the  phrase  of  ^'a  year  and  a 
[*  163  ]  day,"  in  order  to  remove  the  doubts  thus  created,  as  *  to 
whether  the  dies  a  quo  should  be  included  in  the  term. 
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It  thus  maintained  the  correctness  of  the  common  usage,  while  it 
satisfied  the  doubts  of  the  doctors.  ^ 

The  earlier  cases  at  common  law  show  the  adoption  of  the  popu- 
lar usage  as  the  general  rule,  but  many  exceptions  were  introduced 
in  its  application  to  leases,  limitations,  &c.,  where  a  forfeiture 
would  ensue.  But  the  cases  are  conflicting,  and  have  established 
no  fixed  rule  as  to  such  exceptions.  Lord  Mansfield  reviews  the 
cases  before  his  time,  in  Pugh  v.  Leeds,  Cowp.  714,  and  comes  to 
the  conclusion  **that  the  cases  for  two  hundred  years  had  only 
served  to  embarrass  a  ^oint  which  a  plain  man  of  common  sense 
and  imderstanding  would  have  no  difficulty  in  construing." 

The  rule  he  lays  down  in  that  case  is,  ^'that  courts  of  justice 
ought  to  construe  the  words  of  parties  so  as  to  effectuate  their 
deeds,  and  not  destroy  them ;  and  that,  *  from '  the  date,  may  in 
vulgar  use,  and  even  in  strict  propriety  of  language,  mean  either 
inclusive  or  exclusive." 

It  would  be  tedious  and  unprofitable  to  attempt  a  review  of  the 
very  numerous,  modern  decisions,  or  to  lay  down  any  rules  appli- 
cable to  all  cases.  Every  case  must  depend  on  its  own  circum- 
stances. Where  the  construction  of  the  language  of  a  statute  is 
doubtful,  courts  will  always  prefer  that  which  will  confirm  rather 
than  destroy  any  bona  fide  transaction  or  title.  The  intention  and 
policy  of  the  enactment  should  be  sought  for  and  carried  out. 
Courts  should  never  indulge  in  nice  grammatical  criticism  of 
prepositions  or  conjunctions,  in  order  to  destroy  rights  honestly 
acquired. 

In  the  present  case  there  is  no  reason  for  departing  from  the 
general  rule  and  popular  usage  of  treating  the  day  from  which  the 
term  is  to  be  calculated,  or  ^Hermintcs  a  quo,"  as  inclusive.  The 
object  of  the  legislature  was  to  give  a  stay  of  execution  for  eighteen 
months,  in  order  that  the  administrator  might  have  an  opportunity 
of  collecting  the  assets  of  the  deceased  and  applying  them  to  the 
discharge  of  his  debts.  The  day  on  which  the  letters  issue  may  be 
used  for  this  purpose  as  effectually  as  any  other  in  the  year.  The 
rights  of  the  creditor  to  execution  are  restrained  by  the  act,  for  the 
benefit  of  the  debtor's  estate.  The  administrator  has  had  the 
number  of  days  allowed  to  him  by  the  statute  to  collect  his  assets 
and  pay  the  debts.  The  construction  which  would  exclude  the 
day  of  the  dat«  is  invoked,  not  to  avoid  a  forfeiture  or  confirm  a 
title,  but  to  destroy  one,  obtained  by  a  purchaser  in  good  faith 
under  the  sanction  of  a  public  judicial  sale. 

If  the  statute  in  question  were  one  of  limitation,  whereby  the 
remedy  of  the  creditor  would  have  been  lost,  unless  execution 
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[  *  164  ]  *  had  issued  and  sale  been  made  within  the  eighteen 
mo^iths,  probably  a  different  construction  might  have 
prevailed.  Yet,  even  in  such  a  case,  the  precedents  conflict.  (See 
Cornell  v.  Moulton,  3  Denio,  12;  and  Presbury  v,  Williams,  15 
Mass.  193.) 

But,  if  the  correct  application  of  the  rule  to  the  present  case 
were  doubtful,  the  fact  that  this  question  was  raised  and  decided 
by  the  court  between  the  parties  to  the  judgment,  and  that  the 
court,  after  considering  the  question,  ordered  the  sale  to  be  made 
on  the  1st  of  May,  would  be  conclusive,  not  only  as  res  judicata 
inter  partes^  but  as  evidence  of  the  received  construction  by  the 
courts  of  Missouri,  which  it  would  be  an  abuse  of  judicial  discretion 
now  to  overturn. 

Finally,  there  is  another  view  of  the  case  which  is  conclusive, 
as  regards  this  and  all  other  objections  taken  by  the  counsel  to  the 
validity  of  the  sheriff's  deed.  It  is  the  well  known  and  estab- 
lished rule  of  law  in  Missouri  and  elsewhere^  that  a  judicial  sale 
and  title  acquired  under  the  proceedings  of  a  court  of  competent 
jurisdiction  cannot  be  questioned  collaterally,  except  in  case  of 
fraud,  in  which  the  purchaser  was  a  participant.  (See  Grignon  v. 
Astor,  2  How,  319.)  The  cases  of  Reed  v,  Austin,  9  Mo.  R.  722; 
of  Landes  v,  Perkins,  12  Mo.  239;  Carson  v.  Walker,  16  Mo.  68; 
and  Draper  v.  Bryson,  17  Mo.  71,  show  that  this  principle  of  the 
common  law  is  the  received  and  established  doctrine  of  the  courts 
of  Missouri. 

The  sheriff's  deed  in  the  present  case  is  founded  on  a  regular 
judgment  in  a  court  of  competent  jurisdiction,  and  an  execution 
on  said  judgment  issued  by  authority  of  the  court,  and  levied  on 
property  subject  by  law  to  be  taken  and  sold  to  satisfy  the  judg- 
ment. The  writ  authorized  the  sheriff  td  sell ;  a  sale  was  made 
in  pursuance  thereof  by  the  sheriff,  and  a  deed  executed  to  the 
purchaser,  which  was  afterwards  acknowledged  in  open  court 
according  to  law.  At  this  time,  all  parties  interested  could  and 
would  have  been  heard  to  allege  any  irregularity  in  the  proceed- 
ings that  would  justify  the  court  in  setting  it  aside.  The  ob- 
jections to  this  sale  do  not  reach  the  power  of  the  court,  or  the 
authority  of  the  sheriff  to  sell.  The  issuing  of  an  execution  on  a 
judgment  before  the  stay  of  execution  has  elapsed,  or  after  a  year 
and  day  without  reviving  the  judgment,  the  want  of  proper  ad- 
vertisements by  the  sheriff,  and  other  like  irregularities,  may  be 
sufficient  ground  for  setting  aside  the  execution  or  sale,  on  motion 
of  a  party  to  the  suit,  or  any  one  interested  in  the  proceedings; 
but  when  the  objections  are  waived  by  them,  and  the  judicial  sale 
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founded  on  these  proceedings  is  confirmed  by  the  court,  it  would 
be  injurious  to  the  peace  of  the  community  and  the  security  of 
titles  to  permit  such  objections  to  the  title  to  be  heard  in  a  col- 
lateral action. 

*  On  every  view  of  the  case,  we  are  of  opinion  that  the  [  *  165  ] 
title  of  the  purchaser  is  protected  by  the  established  rules 
of  law,  and  that  there  was  no  error  in  the  instructions  given  to 
the  jury  by  the  court  below. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 


Edwin  C.  Littlb  and  Oliver  Scovill,  Appellants,  v.  Levi  W.  Hall 

and  others. 

18  H.  165. 
Copyright  in  Reports  of  Decisioks — C(3NTRAC7r  of  Publisher  with  Reporter. 

1.  Under  the  statateof  New  York,  in  virtue  of  which  Comstock  was  appointed  reporter 
of  ihe  decisions  of  the  conrt  of  appeals,  no  copyright  could  he  had  in  the  reports. 

2.  The  contract  of  the  reporter  with  a  puhlishing  house  for  the  exclusive  right  to  pub- 
lish for  his  five  years  of  office,  did  not  confer  on  them  any  right  to  the  manuscripts 
prepared  by  him  for  such  reports;  and  no  injunction  could  be  issued  by  a  federal  court 
by  virtue  of  the  copyright  acts  of  congress  to  prevent  others  from  publishing  them. 

3.  If  plaintiffs  have  any  remedy,  it  is  by  a  personal  action  against  Comstock  on  the 
contract. 

This  was  an  appeal  from  the  circuit  court  for  the  northern  dis- 
trict of  New  York,  and  the  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Sewardy  for  appellants. 

Mr,  Haven^  for  appellees. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  169  ] 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
the  United  States  for  the  northern  district  of  New  York. 

A  want  of  jurisdiction  to  sustain  this  appeal  was  alleged  hy 
counsel,  as  it  does  not  appear  from  the  record  that  the  amount  in 
controversy  exceeds  the  sum  of  two  thousaud  dollars;  but  this 
objection  was  obviated  by  an  affidavit,  which  stated  that  the  amount 
claimed  by  the  plaintiffs  exceeds  that  sum. 

This  bill  was  filed  under  the  copyright  act,  to  enjoin  the, defend- 
ants from  publishing  and  selling  the  fourth  volume  of  Comstock's 
Reports. 

The  plaintiffs,  who  are  publishers  and  booksellers  at  Albany , 
New  York,  represent  that,  on  the  20th  of  April,  1850,  they  entered 
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into  an  agreement  with  Washington  Hunt,  comptroller,  Christo- 
pher Morgan,  secretary,  and  George  F.  Comstock,  reporter,  of  the 
State  of  New  York,  as  required  by  statute,  that  they  should  have 
the  publication,  for  the  term  of  five  years,  of  the  decisions  of  the 
court  of  appeals,  and  the  exclusive  benefit  of  the  copyright,  to  be 
taken  out  in  behalf  of  the  State,  of  the  notes  and  references,  and 
other  matter  furnished  by  the  reporter,  connected  with  said  decis- 
ions; and  that  instrument  was  declared  to  be  an  assignment  and 
transfer  of  the  copyright  of  the  matter  so  published,  which  should 
consist  of  volumes  of  not  less  than  five  hundred  pages  each. 

On  the  27th  of  December,  1847,  George  F.  Comstock  was  ap- 
pointed State  reporter  for  three  years,  and  until  his  successor  was 
appointed  and  qualified,  at  a  salary  of  $2,000  per  annum.  He  was 
to  have,  under  the  law,  no  interest  in  the  reports,  but  the  copyright 
of  his  notes,  references,  and  abstracts  of  arguments,  was  to  be  taken 
in  the  name  of  the  secretary  of  state,  for  the  benefit  of  the  people 
of  New  York.  The  law  forbade  the  reporter  and  all  other  persons 
from  acquiring  a  copyright  in  the  reports,  but  declared  they  might 
be  republished  by  any  person. 

Mr.  Comstock's  term  of  office  expired  on  the  27th  of 
[*170]  *  December,  1850,  and  his  successor,  Henry  R.  Selden, 
Esq.,  was  appointed  to  succeed  him  on  the  17th  of  Jan- 
uary, 1851.  Mr.  Comstock  questioned  the  validity  of  his  appoint- 
ment, and  the  matter  was  referred  to  the  judges  of  the  court  of 
appeals,  then  in  session  at  Albany,  who  decided  that  Mr.  Selden 
was  duly  appointed.  He  took  the  oath  on  the  21st  of  January, 
1851,  and  immediately  entered  upon  the  duties  of  his  office. 

Mr.  Comstock  published  three  volumes  of  his  reports;  and  hav- 
ing in  his  hands,  at  the  expiration  of  his  office,  opinions  of  the 
court  to  make  half  or  more  of  another  volui::e,  on  tlie  suggestion 
of  the  judgCK,  and  with  the  consent  of  Mr.  Selden,  the  opinions  of 
the  January  term  were  delivered  to  him,  that  he  might  complete 
his  fourth  volume.  At  the  time  of  this  arrangement,  he  had  made 
no  preparation,  by  notes,  &c.,  for  this  volume,  and  did  not  com- 
mence the  work  until  some  months  afterwards. 

After  he  had  made  considerable  advance  in  the  preparation  of 
this  volume,  he  invited  proposals  for  the  purchase  of  the  copyright ; 
and  although  the  plaintifis,  in  conversation  with  him,  said  they 
would  give  as  much  as  any  other  persons;  yet  they  made  no  propo- 
sal, as  they  were  apprehensive  it  might  affect  the  contract  for  the 
publication  of  the  reports,  as  above  stated.  The  defendants  pur- 
chased the  copyright,  for  which  they  paid  $2,500.  At  a  large  ex- 
pense, they  prepared  stereotypes  for  the  work,  and  printed  it. 
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The  plaintiffs,  so  soon  as  the  volume  was  published,  commenced 
a  republication  of  it,  and  filed  this  bill  to  enjoin  the  defendants 
from  selling  their  edition.  Previous  to  the  publication  of  the  third 
volume  of  Comstock's  Reports,  the  secretary  of  state  had  the  copy- 
right of  the  head-notes,  references,  &c.,  entered  by  the  clerk  of  the 
district  court  of  the  United  States,  for  the  benefit  of  the  State ;  and 
the  complainants  had  a  similar  entry  made,  to  secure  the  copyright 
to  the  State,  of  the  fourth  volume.  This  was  not  done  by  the  secre- 
tary of  state,  as  the  law  directed,  and  it  seems  it  was  not  sanctioned 
by  him,  as  he  was  doubtful  whether  he  had  the  power  to  do  so. 

The  9th  section  of  the  copyright  act  of  the  3d  of  February,  1831, 
provides  ''that  any  one  who  shall  print  or  publish  any  manuscript 
whatever  without  the  consent  of  the  author  or  legal  proprietor  first 
obtained  as  aforesaid,"  ''shall  be  liable  to  suffer  and  pay  to  the 
author  or  proprietor  all  damages  occasioned  by  such  injury,"  &c. 

At  common  law,  an  author  has  a  right  to  his  unpublished 
manuscripts  the  same  as  to  any  other  property  he  may  possess, 
and  this  statute  gives  him  a  remedy  by  injunction  to  protect  this 
right. 

*  A  formal  transfer  of  a  copyright  by  the  supplementary  [  *  171  ] 
act  of  the  30th  of  June,  1834,  is  required  to  be  proved 
and  recorded  as  deeds  for  the  conveyance  of  land,  and  such  record 
operates  as  notice. 

After  the  expiration  of  his  official  term,  Comstock  did  not  and 
could  not  act  as  reporter.  His  successor,  having  been  appointed 
and  qualified,  discharged  the  duties  of  the  office  and  received  the 
salary.  As  many  of  the  opinions  of  the  court  were  in  the  hands  of 
Comstock  when  his  office  expired,  it  might  have  been  made  a  ques- 
tion whether  he  could  not  publish  the  fourth  volume  as  reporter. 
This  would  have  given  to  the  State  a  continuous  report  of  the  decis- 
ions of  the  court  of  appeals,  as  the  law  contemplated,  with  the 
copyright  of  the  notes,  &c.,  secured  for  the  benefit  of  the  people  of 
the  State.  If  the  opinions  of  the  court  came  into  his  hands  during 
his  continuance  in  office,  there  would  seem  to  be  no  impropriety  in 
his  publishing  them,  as  filling  up  the  measure  of  his  term. 

But  it  seems  a  different  view  was  taken  by  the  late  reporter.  As 
his  term  of  office  had  expired,  he  was  unwilling  to  publish  the 
fourth  volume  without  compensation  for  his  labor.  This  changed 
his  relations  with  the  plainti£b,  as  that  contract  was  made  as  re- 
porter, and  on  the  supposition  that  he  would  be  continued  in  that 
office.  Under  that  contract,  the  complainants  had  the  advantage 
of  publishing  the  reports  for  the  price  stipulated^  but  any  one  was 
at  liberty  to  republish  them. 

Vol.  i— 10 
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The  fourth  volume  was  published  by  Mr.  Comstock  as  an  indi- 
vidual, he  having  secured  to  himself  the  copyright.  This  probably 
insured  to  the  purchaser  of  the  right  the  republication  of  the  work 
for  the  term  of  twenty-eight  years.  Under  the  agreements  made 
with  the  plaintiffs,  they  had  only  the  profit  of  their  contract. 

Whether  the  plaintiffs  may  not  have  a  remedy  on  their  contract 
with  Mr.  Comstock  in  the  local  tribunals  of  the  State,  is  not  a  ques- 
tion before  us.  Our  only  inquiry  is,  whether  any  relief  can  be  given 
by  this  court  under  the  copyright  act.  Where  a  case  arises  under 
that  act,  we  have  jurisdiction,  though  both  the  parties,  as  in  this 
case,  are  citizens  of  the  same  State.  But  if  the  act  do  not  give  the 
remedy  sought,  we  can  only  take  jurisdiction  on  the  ground  that 
the  controversy  is  between  citizens  of  different  States. 

Were  the  plaintiffs  the  legal  proprietors  of  the  manuscript  from 
which  the  fourth  volume  of  Comstock's  Reports  was  published? 
The  plaintiffs  rely  upon  their  contract  with  the  comptroller,  the 
secretary  of  state,  and  Mr.  Comstock,  the  reporter.  In  that  con- 
tract it  is  said,  ^Hhis  instrument  is  declared  to  be  an 
[  *  172  ]  *  assignment  and  transfer  of  the  copyright  of  the  matter 
so  published  to  the  parties  of  the  second  part." 

This  contract  was  made  with  Mr.  Comstock  as  reporter,  and  the 
plaintiffs  agreed  to  publish  the  work  in  volumes  containing  five 
hundred  pages  each,  to  have  them  well  bound  in  calf,  the  types, 
paper,  and  the  entire  execution,  to  be  equal  to  Denio's  Reports;  the 
work  to  be  done  under  the  superintendence  of  the  reporter ;  copies 
to  be.  furnished  to  certain  officers  of  the  State,  and  the  publishers 
were  to  keep  the  volumes  for  sale  at  two  dollars  and  fifty  cents  per 
copy ;  and  in  all  things  they  were  bound  to  comply  with  the  stat- 
utes of  the  State. 

Comstock  could  not  have  published  the  work  as  reporter  without 
the  consent  of  the  court  of  appeals,  and  also  the  secretary  of  state, 
who  was  required  to  secure  the  copyright  to  the  State;  and  for  his 
labor  in  preparing  the  notes,  references,  &c.,  and  superintending 
the  printing,  he  could  have  received  no  compensation. 

Without  saying  what  effect  might  have  been  given  to  the  con- 
tract had  the  relation  of  the  parties  remained  unchanged,  we  are 
unable  to  say,  as  the  case  now  stands  before  us,  that  the  plaintiffs 
were  the  legal  owners  of  the  manuscript  within  the  copyright  law. 
The  contract  was  made  by  Comstock  as  reporter,  whose  duties  were 
regulated  by  law  ;  and  the  obligations  of  the  complainants  as  pub- 
lishers were  embodied  in  the  contract,  and  were  incompatible  with 
any  publication  on  private  account. 

Tbe  entire  labor  of  the  work  was  performed  by  Comstock,  not  as 
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reporter^  but  on  his  own  acconnt.  It  is,  we  think,  not  a  case  for  a 
specific  execution  of  the  contract ;  and,  in  effect,  that  is  the  object 
of  the  bill.  This  result  has  not  been  brought  about  by  the  acts  of 
Comstock.  He  may  have  been  imprudent  in  extending  his  contract 
unconditionally  beyond  the  term  of  his  office.  But  in  doing  so  he 
has  an  apology,  if  not  an  excuse,  by  being  associated  in  making 
the  contract  with  two  high  functionaries  of  the  State.  Under  the 
changed  relation  of  the  parties,  the  plaintiffs  cannot  be  considered 
as  the  legal  owners  of  the  manuscript  for  the  purposes  of  the  con- 
tract under  the  copyright  law. 

Whatever  obligation  may  arise  from  the  contract  under  the  cir- 
cumstances as  against  Comstock  must  be  founded  on  his  failure  to 
furnish  the  manuscripts  to  the  plaintiffs,  and  of  such  a  case  we  can 
take  no  jurisdiction  as  between  the  parties  on  the  record. 

The  decree  of  the  circuit  court  is  affirmed. 


jAifBS  M.  CooPBR,  Plaintiff  in  Error,  t;.  Enoch  0.  Boberts. 

18  H.  173. 
School  Laitds — Sizteehth  Seotiok — Resebvation  oh  aooouvt  of  Mineeals. 

1.  The  act  of  Congress  aatborizing  Michigan  to  organize  as  a  State,  like  all  other 
similar  acts,  granted  the  sixteenth  section  of  every  township  to  the  State  for  school 
purposes. 

2.  When  the  State  accepted  this  act,  the  grant  became  a  contract  or  compact  between 
the  State  and  the  United  States. 

3.  As  the  government  extended  its  surveys,  so  that  the  location  of  these  sections  was 
ascertained,  the  title  in  the  State  became  complete. 

i.  Neither  a  lease  made  by  the  United  States  for  mining  purposes,  nor  the  acts  of  con- 
gress of  March  1,  1847,  and  September  1, 1850,  were  intended  to  or  did  impair  the 
title  of  the  State  to  these  sections,  nor  was  the  consent  of  congress  necessary  to  a 
valid  sale  by  the  State. 

5.  A  trespasser  upon  one  of  these  sections  claiming  a  title  adverse  to  that  of  the  State 
under  the  compact  aforesaid,  has  no  right  to  inquire  into  mere  irregularities  in  the 
mode  by  which  the  State  sells  the  land  under  her  own  statutes.  He  has  no  interest 
in  that  question. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Michigan. 
The  case  is  well  stated  in  the  opinion. 

Mr,  Bud  and  Mr.  Vinton,  for  plaintiff  in  error. 

Mr.  Truman  Smithy  for  defendant. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  176  ] 
The  plaintiff  sued  in  ejectment,  to  recover  a  portion  of 
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section  No.  16,  in  township  No.  50  north,  of  range  39  west,  lying 
within  the  mineral  district  south  of  Lake  Superior,  in  Michigan. 

His  case  affirms  that  this  section  had  heen  appropriated 
[  *  176  J  by  the  *  United  States  to  the  State  of  Michigan  for  the 
use  of  schools,  in  their  compact,  by  which  that  State  became 
a  member  of  the  Union  ;  that  the  governor  of  Michigan  issued,  in 
November,  1851,  to  Alfred  Williams,  a  patent,  evincing  a  sale  of 
that  section  under  the  laws  of  Michigan,  in  February,  1851 ;  that 
he  has  a  conveyance  from  the  patentee,  and  that  the  defendant  is  a 
tenant  in  possession,  withholding  the  locus  in  quo  from  him.  The 
defendant,  to  support  his  issue,  relies  upon  a  license  given  in  1844, 
by  the  mineral  agent  of  the  United  States  for  that  district,  empow- 
ering the  donee  to  examine  and  dig  for  lead,  and  other  ores,  for  the 
term  of  one  year,  and  within  that  term  to  mark  out  and  define  a 
specific  tract  of  land,  not  to  exceed  three  miles  square,  for  mining 
purposes  ;  and,  if  he  should  fulfill  this  and  other  conditions,  he  was 
to  hecoroe  entitled  to  a  lease  for  three  years,  with  a  privilege  of  one 
or  two  renc^wals,  under  restrictions.  The  secretary  of  war,  in 
September,  1845,  executed  a  lease  for  a  tract  three  miles  square, 
which  the  donee  of  the  license  had  selected,  and  which  included  the 
locus  in  quo,  and  stipulated  to  renew  it,  if  congress  shall  not  have 
passed  a  law  "directing  the  sale,  .or  other  disposition  of  these 
lands,"  and  if  the  lessee  shall  have  complied  with  all  the  conditions 
of  the  present  lease,  and  tendered  a  bond  for  the  fulfillment  of  the 
conditions  of  the  new  lease,  as  described  in  the  act.  This  lease 
came  to  the  Minnesota  Mining  Company  by  assignment,  and  that 
company  in  1847,  and  from  thence  till  1851,  held  possession  of  the 
land  described  in  the  declaration,  erected  valuable  improvements, 
and  made  successful  explorations  for  copper  upon  it.  In  Novem- 
ber, 1850,  the  company  applied  to  the  proper  officers  of  the  land 
office  to  enter  the  land  comprised  in  the  lease,  and  from  thence, 
till  the  date  of  their  patent  in  1852,  the  right  of  the  company  to 
secure  the  locus  in  quo  by  entry  was  in  dispute  in  the  land  office 
of  the  United  States.  In  September,  1851,  the  secretary  of  the 
interior  determined  adversely  to  the  claim  of  the  company,  and  in 
favor  of  the  claim  of  Michigan;  and  in  1852,  upon  proofs  that  the 
company  had  complied  with  the  lease,  while  he  reaffirmed  his  con- 
clusions in  favor  of  Michigan,  allowed  the  entry  of  the  company, 
but  with  a  reservation  of  the  rights  of  Michigan.  The  section  No. 
16,  aforesaid,  was  surveyed  in  the  summer  of  1847,  and  the  portion 
in  controversy,  in  the  report  of  the  geological  survey  of  the  district, 
was  returned  to  the  land  office  as  containing  mines  of  copper. 
There  was  no  application  to  the  department  of  public  lands  to 
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renew  the  lease  held  by  the  company,  for  the  reason  (it  is  said)  that 
the  system  of  letting  mineral  lands  of  this  kind  had  been  aban- 
doned, upon  the  doubts  expressed  by  the  attorney  general,  in  1846, 
of  the  legality  of  such  leases.  Upon  the  trial  of  the 
cause  in  the  circuit  court,  the  *  plaintiff  moved  the  court  [*  177  ] 
for  instructions  to  the  jury,  that,  upon  the  fects,  he  was 
entitled  to  a  verdict,  and  that  the  defendant's  patent  was  invalid. 
The  court  refused  the  prayer,  and  told  the  jury,  **that  by  the  act 
of  congress  of  Ist  March,  1847,  all  the  mining  lands  within  the 
district,  reported,  were  taken  out  of  the  operation  of  the  general 
law  for  the  disposal  of  the  public  lands,  in  pursuance  of  an  estab- 
lished policy  to  reserve  from  the  ordinary  mode  of  disposing  of 
public  lands  those  that  contained  valuable  salt  springs,  lead  mines, 
&c.,  that  they  might  be  leased  or  disposed  of  to  purchasers  having 
full  knowledge  of  their  value,  by  reason  of  the  salt  springs  or  min- 
eral ores  they  contained,  at  their  full  value,  for  the  public  benefit. 
That,  by  the  above  act,  all  the  mineral  lands  reported  by  the 
geologist  within  the  district,  in  pursuance  of  this  settled  policy  of 
the  government,  were  appropriated  and  disposed  of  without  refer- 
ence to  the  school  reservation,  the  appropriation  of  the  land  being 
made  before  the  surveys  were  executed,  and  before  the  locality  of 
section  16  could  be  known.  And  as  it  appears  from  the  report  of 
the  geologist  that  the  land  in  controversy  contains  valuable  mine- 
rals, and  was  within  the  boundaries  of  the  lease  under  which  the 
Minnesota  Company  claim,  and  that  they  had  made  large  expendi- 
tures thereon  for  mining,  were  entitled  to  the  right  of  purchase,  as 
provided  in  the  third  section  of  the  above  law ;  and  having  paid 
for  the  same,  it  was  a  disposition  of  the  land  which  congress  had 
a  right  to  make,  and  was  an  exercise  of  power  within  the  grant. 
That  the  setting  apart  of  another  section  adjacent  will  satisfy  the 
grant  to  the  State." 

Our  first  inquiry  will  be  into  the  nature  of  the  right  of  the  State 
of  Michigan  to  section  No.  16  in  the  townships  of  that  State,  and 
the  effect  of  the  discovery  of  minerals  in  such  a  section  upon  that 
right.  The  practice  of  setting  apart  section  No.  16  of  every 
township  of  public  lands,  for  the  maintenance  of  public  schools,  is 
traceable  to  the  ordinance  of  1785,  being  the  first  enactment  for  the 
disposal  by  sale  of  the  public  lands  in  the  western  territory.  The 
appropriation  of  public  lands  for  that  object  became  a  fundamental 
principle,  by  the  ordinance  of  1787,  which  settled  terms  of  compact 
between  the  people  and  States  of  the  northwestern  territory,  and 
the  original  States,  unalterable,  except  by  consent.  One  of  the 
articles  affirmed  that  ^' religion^  morality,  and  knowledge,  being 
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necessary  for  good  government  and  the  happiness  of  mankind;" 
and  ordained  that  '^schools^  and  the  means  of  education,  should  be 
forever  encouraged."  This  principle  was  extended^  first,  by  con- 
gressional enactment,  (1  Stats,  at  Large,  650,  §  6,)  and  afterwards, 
in  1802,  bv  compact  between  the  United  States  and  Georgia  to  the 

southwestern  territory.  The  earliest  development  of  this 
[*1T8]  *  article,  in  practical  legislation,  is  to  be  found  in  the 

organization  of  the  State  of  Ohio,  and  the  adjustment  of 
its  civil  polity,  according  to  the  ordinance,  preparatory  to  its  admis- 
sion to  the  Union.  Proposals  were  made  to  the  inhabitants  of  the 
incipient  State  to  become  a  sovereign  community,  and  to  accept 
certain  articles  as  the  conditions  of  union,  which,  being  accepted, 
were  to  become  obligatory  upon  the  United  States.  The  first  of 
these  articles  is,  '^that  the  section  No.  16  in  every  township,  and 
where  such  section  has  been  sold,  granted,  or  disposed  of,  other 
lands  equivalent  thereto  and  most  contiguous  to  the  same,  shall 
be  granted  to  the  inhabitants  of  such  township,  for  the  use  of 
schools." 

A  portion  of  this  territory  had  been  encumbered  in  the  articles 
of  cession  by  the  States,  and  another  portion  by  congress  for  the 
fulfillment  of  public  obligations,  prior  to  the  ordinance  of  1785, 
and  without  reference  to  the  school  reservations ;  therefore,  uni- 
formity in  the  appropriation  of  the  section  No.  16  was  partially 
defeated.  The  southwestern  territory  was  similarly  burdened  in 
the  compact  of  cession  by  Georgia,  with  the  fulfillment  of  antece- 
dent obligations,  and  similar  paramount  obligations  have  arisen 
in  treaties  with  the  Indian  tribes  who  inhabited  it.  The  rights  of 
private  property  vested  in  the  inhabitants,  ceded  with  Louisiana 
and  Florida,  and  guaranteed  to  them  in  the  treaties  of  cession, 
created  an  obstruction  to  the  same  policy  within  them.  But  the 
constancy  with  which  the  United  States  have  adhered  to  the  policy 
in  the  various  compacts  with  the  people  of  the  newly-formed  States, 
and  the  care  which  congress  has  manifested  to  prevent  the  accumu- 
lation of  prior  obligations  which  might  interrupt  it,  fully  display 
their  estimate  of  its  value  and  importance.  There  is,  obviously,  a 
definite  purpose  declared  to  consecrate  the  same  central  section  of 
every  township  of  every  State  which  might  be  added  to  the  federal 
system,  to  the  promotion  '^  of  good  government  and  the  happiness  of 
mankind,"  by  the  spread  of  ^'religion,  morality,  and  knowledge," 
and  thus,  by  a  uniformity  of  local  association,  to  plant  in  the  heart 
of  every  community  the  same  sentiments  of  grateful  reverence  for 
the  wisdom,  forecast,  and  magnanimous  statesmanship  of  those  who 
framed  the  institutions  for  these  new  States,  before  the  constitution 
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for  the  old  had  jet  been  modeled.  Has  the  discoverj  of  minerals 
of  value  upon  this  section  been  deemed  a  sufficient  cause  for  its 
withdrawal  from  the  operation  of  this  policy,  and  the  compacts 
which  develop  it? 

The  ordinance  of  1786  dedicated  the  section  No.  16  for  the  main- 
tenance of  public  schools,  and  in  each  sale  of  the  public  lands  there 
was  by  the  same  ordinance  a  reservation  of  one-third  part  of  all 
gold,  silver,  lead,  and  copper  mines  within  the  town- 
*ship  or  lot  sold.  No  reservations  were  afterwards  made  [  *  179  ] 
of  gold,  silver,  or  copper  mines  until  the  acts  of  March, . 
1847.  By  the  act  of  March  26,  1804,  and  the  act  of  March,  1807, 
every  ^^  grant  of  a  salt  spring  or  a  lead  mine  thereafter  to  be  made, 
which  had  been  discovered  previously  to  the  purchase  from  the 
United  States,  was  to  be  considered  as  null  and  void."  (2  Stats. 
at  Large,  279,  §  6  ;  449,  §  6.)  These  statutes  indicate  a  policy  to 
withdraw  from  sale  lands  containing  these  minerals.  But  the 
compacts  have  been  made  without  such  a  reservation,  nor  has  the 
usage  of  the  land  office  interpolated  such  an  exception  to  the 
general  grant  of  the  section  No.  16  for  the  use  of  schools. 

The  grant  of  the  section  No.  16  for  the  use  of  schools  can  be 
executed  without  violating  the  spirit  of  the  legislation  upon  salt 
springs  or  lead  mines,  and,  as  we  have  seen,  no  statute  prior  to 
the  admission  of  Michigan  to  the  Union  contains  an  appropriation 
or  reservation  of  other  mineral  lands.  The  State  of  Michigan  was 
admitted  to  the  Union,  with  the  unalterable  condition  'Hhat  every 
section  No.  16,  in  every  township  of  the  public  lands,  and  where 
such  section  has  been  sold  or  otherwise  disposed  of,  other  lands 
equivalent  thereto,  and  as  contiguous  as  may  be,  shall  be  granted 
to  the  State  for  the  use  of  schools."  We  agree,  that  until  the 
survey  of  the  township  and  the  designation  of  the  specific  section, 
the  right  of  the  State  rests  in  compact — binding,  it  is  true,  the 
public  faith,  and  dependent  for  execution  upon  the  political  au- 
thorities. Courts  of  justice  have  no  authority  to  mark  out  and 
define  the  land  which  shall  be  subject  to  the  grant.  But  when 
the  political  authorities  have  performed  this  duty,  the  compact  has 
an  object,  upon  which  it  can  attach,  and  if  there  is  no  legal  im- 
pediment the  title  of  the  State  becomes  a  legal  title.  The  jtis  ad 
rem  by  the  performance  of  that  executive  act  becomes  a  jus  in  re, 
judicial  in  its  nature,  and  under  the  cognizance  and  protection  of 
the  judicial  authorities,  as  well  as  the  others.  Gaines  v.  Nichol- 
son, 9  How.  366. 

The  question  now  arises  whether  the  act  of  March  1,  1847,  cre- 
ated a  legal  impediment  to  the  operation  of  this  principle,  either 
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by  the  reservation  of  the  land  for  public  uses,  or  by  its  appropria^ 
tion  to  superior  claims.  In  March,  1847,  congress  established  a 
land  district  in  this  region  for  the  disposal  of  the  public  lands.  It 
directed  a  geological  survey  for  the  ascertainment  of  those  contain- 
ing valuable  ores,  whether  of  lead  or  copper,  and  a  report  to  the 
land  office.  It  provided  for  the  advertisement  and  sale  of  such 
lands,  departing  in  a  measure  from  that  usual  mode,  as  to  the 
length  of  the  notice  and  the  amount  of  price ;  and  in  reference  to 
the  remainder  of  the  lands,  it  applied  the  usual  regulations.  To 
■the  section  containing  these  directions,  (9  Stats,  at  Large, 
[*180]  146,  §  2,)  there  is  added  an  *  exception  from  such  sales, 
section  No.  16,  **for  the  use  of  schools,  and  such  reserva- 
tions as  the  president  shall  deem  necessary  for  public  uses."  It 
has  been  argued,  that  this  exception  is  only  applicable  to  the  lands 
not  contained  in  the  geological  report,  and  that  the  mineral  lands 
^*  were  appropriated  and  disposed  of  without  reference  to  the  school 
reservation  by  this  section  of  the  act."  But  it  does  no  violence  to 
the  language  to  embrace  within  the  exception  all  the  sales,  for 
which  the  section  provides,  and  we  cannot  suppose  that  congress 
could  be  tempted,  with  the  hope  of  a  small  additional  price,  which 
is  imposed  upon  the  purchasers  of  the  mineral  lands,  to  raise  a 
question  upon  its  compact  with  Michigan,  or  to  disturb  its  ancient 
and  honored  policy.  We  think  the  interpretation  which  claims 
this  as  an  exception  in  favor  of  Michigan,  is  to  be  preferred  to  that 
which  excludes  her  from  the  mineral  lands  under  this  compact. 
And  this  conclusion  is  strengthened  by  the  fact  that  the  power  of 
the  president  to  make  useful  public  reservations  is  connected  in 
the  exception  with  the  school  reservations.  There  could  be  no 
reason  for  limiting  the  power  of  the  president  to  a  single  class  of 
the  public  lands,  and  to  exclude  him  from  another  in  the  same 
district.  We  conclude  that  this  act  does  not  withdraw  the  mineral 
lands  from  the  compact  with  Michigan. 

Did  the  execution  of  the  lease  by  the  secretary  of  war,  in  1845, 
before  the  survey  of  the  lands,  dispose  of  these  lands  so  as  to  defeat 
the  claim  of  the  State?  The  Minnesota  Mining  Company,  at  the 
date  of  the  act  of  March  1,  1847,  held  the  unexpired  lease  by  as- 
signment, and  continued  to  perform  its  conditions  until  their  patent 
was  issued.  The  3d  section  of  that  act  authorized  the  persons  in 
possession  under  such  a  lease,  who  had  fulfilled  its  conditions,  to 
enter  in  one  tract  all  the  lands  included  in  it,  at  a  diminished 
price,  "during  the  continuance  of  the  lease."  The  4th  section 
directed  the  sale  of  the  mineral  lands  contained  in  the  report,  but 
with  a  proviso,  that  none  of  the  lands  contained  in  any  outstand- 
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ing  lease,  whose  conditions  had  been  fulfilled,  should  be  sold  till 
the  expiration  of  the  lease,  either  '*by  efflux  of  time,  voluntary 
surrender,  or  other  legal  extinguishment."  The  act  of  congress 
of  September,  1850,  (9  Stats,  at  Large,  472,)  abrogated  such  of  the 
clauses  of  the  act  of  1847,  which  distinguished  the  mineral  from 
other  public  lands,  and  placed  them  alike,  under  the  ordinary  system 
for  the  disposal  of  the  public  domain,  but  reserved  to  lessees  and 
occupants  the  privileges  conferred  by  the  act  of  1847.  From  that 
time,  therefore,  the  argument  ^' that  the  mining  lands  within  the 
district  were  taken  out  of  the  general  law  for  the  disposal  of  the 
public  lands,  by  the  act  of  March,  1847,''  lost  all  its  cogency,  and 
the  rights  of  the  Minnesota  Company  depended  entirely 
*  upon  the  validity  of  the  lease  and  the  protection  ac-  [  *  181  ] 
corded  to  the  lessee.  The  lease  expired  by  ^'efflux  of 
time,''  in  September,  1848.  There  was  no  renewal  of  the  lease, 
for  the  double  reason  that  its  original  validity  was  doubted  by  the 
highest  executive  authority,  and  those  doubts  were  submitted  to 
by  the  lessee,  and  because  congress  had  passed  the  law  for  the 
disposal  of  the  mineral  lands,  which  determined  the  covenant  for 
renewal,  by  the  terms  of  the  lease  itself. 

Hence,  had  there  been  a  legal  impediment  to  the  execution  of 
the  compact  with  Michigan,  erected  either  by  the  second  section  of 
the  act  of  1847,  which  separated  for  some  purposes  the  mineral 
from  other  public  lands,  or  by  the  privileges  granted  to  lessees  or 
their  assigns,  in  the  3d  section  of  that  act,  it  was  removed  by  the 
repealing  clause  of  the  act  of  1850,  and  the  non-compliance  with 
the  conditions  on  which  the  privileges  depended.  The  section 
No.  16  was,  at  that  date,  disencumbered,  and  subject  to  the  oper- 
ation of  the  compact,  whatever  might  have  been  its  pre-existing 
state. 

That  compact  had  not  been  fulfilled  by  an  assignment  to  the 
State  '^of  equivalent  lands,  contiguous  as  may  be,"  under  the  act 
of  May  20,  1826.  (4  Stats,  at  Large,  179.)  Shortly,  after  the 
passage  of  the  act  of  1850,  we  find  Michigan  asserting  her  claim 
to  this  section,  advertising  it  for  sale,  and  selling  it  to  the  vendor 
of  the  plaintiff.  We  also  find  the  officers  of  the  land  office  of  the 
United  States  denying  the  right  of  the  Minnesota  Mining  Company 
to  enter  the  land,  and  admitting  the  superior  title  of  the  State  of 
Michigan,  and  finally  reserving  those  rights  in  the  patent  issued 
to  the  company.  We  entirely  concur  with  these  officers  in  their 
decision  on  the  subject  of  contest,  for  the  reasons  we  have  given. 
We  think  that  the  jury  should  have  been  instructed,  that  the  sec- 
tion No.  16  was  vested  in  the  State  of  Michigan  at  the  date  of  the 
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entry  by  the  Minnesota  Mining  Company,  and  that  the  company 
did  not  acquire  title  by  its  patent. 

The  defendant  insists  that  the  title  of  the  plaintiff  is  invalid, 
for  the  reason  that  the  State  of  Michigan  was  not  empowered  by 
congress  to  sell  the  school  reservations.  Where  such  grants  have 
been  made  to  the  State,  or  to  the  inhabitants  of  the  township  for 
the  use  of  schools,  it  has  been  usual  for  congress  to  authorize  the 
sale  of  the  lands,  if  the  State  should  desire  it.  (4  Stats,  at  Large, 
138,  237,  298;  6  lb.  600.)  But  this  consent  was  not,  perhaps, 
necessary,  and  the  application  for  it  is  but  evidence  of  the  strong 
desire  of  the  State  authorities  to  act  in  good  faith,  and  to  keep 
within  the  pale  of  the  law.     4  Ala.  R.  622. 

The  trusts  created  by  these  compacts  relate  to  a  subject 
[  *  182  ]  *  certainly  of  universal  interest,  but  of  municipal  concern, 
over  which  the  power  of  the  State  is  plenary  and  ex- 
clusive. In  the  present  instance,  the  grant  is  to  the  State  directly, 
without  limitation  of  its  power,  though  there  is  a  sacred  obligation 
imposed  on  its  public  faith.  We  think  it  was  competent  to  Michi- 
gan to  sell  the  school  reservations  without  the  consent  of  congress. 

The  defendant  further  objects,  that  the  officers  of  the  State  viola- 
ted the  statutes  of  Michigan  in  selling  these  lands,  after  they  were 
known,  or  might  have  been  known,  to  contain  minerals.  Without 
a  nice  inquiry  into  these  statutes,  to  ascertain  whether  they  reserve 
such  lands  from  sale,  or  into  the  disputed  fact  whether  they  were 
known,  or  might  have  been  known,  to  contain  minerals,  we  are  of 
the*  opinion  that  the  defendant  is  not  in  a  condition  to  raise  the 
question  on  this  issue.  The  officers  of  the  State  of  Michigan,  em- 
bracing the  chief  magistrate  of  the  State,  and  who  have  the  charge 
and  superintendence  of  this  property,  certify  this  sale  to  have  been 
made  pursuant  to  law,  and  have  clothed  the  purchaser  with  the 
most  solemn  evidence  of  title.  The  defendant  does  not  claim  in 
privity  with  Michigan,  but  holds  an  adverse  right,  and  is  a  tres- 
passer upon  the  land,  to  which  her  title  is  attached. 

Michigan  has  not  complained  of  the  sale,  and  retains,  so  far  as 
the  case  shows,  the  price  paid  for  it.  Under  these  circumstances, 
we  must  regard  the  patent  as  conclusive  of  the  fact  of  a  valid  and 
regular  sale  on  this  issue. 

Upon  the  whole  record,  we  think  the  jury  should  have  been  in- 
structed, that  if  they  found  the  facts  thus  given  in  evidence  to  be 
true,  the  plaintiff  was  entitled  to  recover  the  premises  in  question. 

Judgment  reversed ;  cause  remanded — a  venire  to  issue. 
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18  H.  182. 
Admibalty — Lien  of  a  Coktbaot  of  Affbziqhtmbkt  as  aqainst  General  Ownbb 

AND  SpEOIAL  OwNEB. 

m 

1.  The  vessel  is  boand  to  the  shipper  and  to  his  coDsignee  or  assignee  of  the  bill  of 

lading  for  the  performance  of  the  contract  of  affreightment,  and  the  bill  of  lading 
given  for  goods  thus  shipped  binds  the  general  owner  of  the  vessel  as  well  as  the 
special  owner. 

2.  This  rule  is  founded  upon  the  principle  that,  when  the  general  owner  parts  with  the 
control  of  his  vessel  to  a  charterer  or  other  special  owner,  he  expects  it  to  be  used 
for  carrying  cargo,  and  knows  that  the  master  must  have  a  right  to  make  such  con- 
tracts on  that  subject  as  will  bind  the  vessel. 

3.  But  if  DO  cargo  is  received,  there  is  nothing  for  which  a  lien  exists,  though  the 
master  may  have  given  a  false  bill  of  lading. 

4.  And  neither  the  general  owner  of  the  vessel  nor  his  interest  in  it  is  bound  by  fraudu- 
lent and  false  bills  of  lading,  where  no  goods  were  received,  though  the  master  signed 
the  bills  under  instructions  from  the  special  owner,  to  enable  him  to  negotiate  them 
by  fraud. 

5.  Nor  can  the  innocent  consignee  and  holder  of  such  false  bills,  though  he  have  in 
good  faith  advanced  money  on  them,  hold  the  vessel  liable,  at  the  expense  of  the 
general  owner  in  such  case. 

Appeal  from  the  cireuit  court  for  the  northern  district  of  New 
York. 

Mr.  Haven,  for  appellant. 

Mr.  Oanson,  for  appellees. 

*Mr.  Justice  Curtis  delivered  the  opinion  of  the  court.  [  *  187  ] 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  northern  district  of  New  York. 

The  appellees  filed  their  libel  in  the  district  court,  alleging  that 
they  are  the  consignees  named  in  two  bills  of  lading,  signed  by  the 
master  of  the  schooner  Freeman^  which  certify  that  certain  quan- 
tities of  flour  had  been  shipped  on  board  the  schooner  by  S. 
Holmes  and  Company,  at  Cleveland,  in  the  State  of  Ohio,  to  be 
carried  to  Buffalo,  in  the  State  of  New  York,  and  there  safely 
delivered — dangers  of  navigation  excepted — ^to  an  agent  named  in 
the  bills  of  lading,  to  be  by  him  forwarded  to  the  libellants,  in  the 
city  of  New  York.  That  though  this  merchandise  was  thus  con- 
signed to  the  libellants  for  account  of  the  shipper,  yet,  on  receipt 
of  the  bills  of  lading,  and  on  the  faith  thereof,  the  libellants  made 
advances  to  the  shippers.  That  thirteen  hundred  and  sixty  barrels 
of  the  flour  mentioned  in  the  bills  of  lading  were  not  delivered  at 
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Buffalo,  though  the  delivery  was  not  prevented  by  any  danger  of 
navigation. 

In  accordance  with  the  prayer  of  the  libel,  the  schooner  was 
arrested,  and  the  appellant  intervened  as  claimant. 

It  appeared  that,  a  short  time  before  these  bills  of  lading 
[  *  188  ]  were  *  signed,  the  claimant,  being  the  sole  owner  of  the 
schooner,  contmcted  with  John  Holmes  to  sell  it  to  him 
for  the  sum  of  $4,000,  payable  by  installments  of  $500,  at  different 
dates ;  that,  by  the  contract,  John  Holmes  was  to  take  possession 
of  the  vessel,  and  if  he  should  make  all  the  agreed  payments,  the 
clainxant  was  to  convey  to  him ;  that  only  one  installment  had  be- 
come payable,  and  had  been  paid,  when  the  vessel  was  arrested ; 
that  the  vessel  was  delivered  to  John  Holmes,  under  this  contract, 
and  he  allowed  his  son,  Sylvanus  Holmes,  to  have  the  entire  con- 
trol and  management  of  the  schooner,  which  was  in  his  employ- 
ment, and  victualed  and  manned  by  him,  and  commanded  by  a 
master  whom  he  appointed,  at  the  time  the  bills  of  lading  in  ques- 
tion were  signed. 

It  further  appeared  that  Sylvanus  Holmes  transacted  business 
under  the  style  of  S.  Holmes  and  Company;  that  the  flour  men- 
tioned in  these  bills  of  lading  as  having  been  shipped  by  him,  and 
which  the  master  failed  to  deliver,  never  was  in  fact  shipped — nor, 
so  far  as  appeared,  had  Sylvanus  Holmes  any  such  flour ;  and  that 
he  induced  the  master  to  sign  the  bills  of  lading  by  fraud  and  im- 
position, intending  to  use  them — as  he  did  use  them — as  instru- 
ments to  impose  on  the  libellants,  and  obtain  advances  on  the  faith 
thereof. 

To  state  succinctly  the  legal  relations  of  these  parties,  it  nray  be 
said  that  the  claimant  was  the  general  owner  of  the  vessel ;  that 
Sylvanus  Holmes  was  owner  pro  hoc  vice;  that  the  libellants  are 
holders  of  the  bills  of  lading,  for  a  valuable  consideration  parted 
with,  in  good  faith,  on  the  credit  of  the  bills  of  lading;  but  that 
the  bills  of  lading  themselves  are  not  real  contracts  of  affreight- 
ment, but  only  false  pretences  of  such  contracts ;  and  the  question 
is  whether  they  can  operate,  under  the  maritime  law,  to  create  a 
lien,  binding  the  interest  of  the  claimant  in  the  vessel. 

Under  the  maritime  law  of  the  United  States,  the  vessel  is  bound 
to  the  cargo,  and  the  cargo  to  the  vessel,  for  the  performance  of  a 
contract  of  affreightment ;  but  the  law  creates  no  lien  on  a  vessel 
as  a  security  for  the  performance  of  a  contract  to  transport  cargo^ 
until  some  lawful  contract  of  affreightment  is  made,  and  a  cargo 
shipped  under  it. 

In  this  case  there  was  no  cargo  to  which  the  ship  could  be  bound, 
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and  there  was  no  contract  made,  for  the  performance  of  which  the 
ship  could  stand  as  security. 

But  the  real  question  is  whether,  in  favor  of  a  bona  fide  holder 
of  such  bills  of  lading  procured  from  the  master  by  the  fraud  of  an 
owner  pro  hac  vice,  the  general  owner  is  estopped  to  show  the 
truth,  as  undoubtedly  the  special  owner  would  be.  This  question 
does  not  appear  to  have  been  made  in  the  court  below, 
*  the  distinction  between  the  special  and  general  owner  [  *  189  ] 
not  having  been  insisted  on.  So  large  a  part  of  the  carry- 
ing trade  of  this  country  is  carried  on  in  vessels  of  which  the  mas- 
ters, or  other  persons,  are  owners  pro  hac  vice,  and  the  practice  of 
taking  security  by  way  of  mortgage  of  vessels  has  become  so  com- 
mon^ while,  at  the  same  time,  the  confidence  placed  in  bills  of 
lading  as  the  representatives  of  property  is  so  great  and  so  import- 
ant to  commerce,  that  the  relative  rights  of  the  holders  of  such 
documents,  and  of  the  general  owners  and  mortgagees  of  vessels, 
which  are  involved  in  this  case,  are  subjects  of  magnitude ;  and 
the  case  has  received  the  attentive  consideration  of  the  court. 

The  first  and  most  obvious  view  which  presents  itself  is,  that 
the  claimant  in  this  case  is  not  personally  liable  on  these  bills  of 
lading.  The  master  who  signed  them  was  not  his  agent,  and  they 
created  no  contract  between  him  and  the  consignor  or  consignee, 
or  any  third  person  who  might  become  their  holder.  Abbott  on 
Shipping,  42  and  note,  57  and  note.  And  it  has  been  laid  down 
by  the  high  court  of  admiralty  in  England,  (The  Druid,  1  Wm. 
Eob.  399,)  that  'Mn  all  causes  of  action  which  may  arise  during 
the  ownership  of  the  persons  whose  ship  is  proceeded  against,  I 
apprehend  that  no  suit  could  ever  be  maintained  against  a  ship, 
where  the  owners  were  not  themselves  personally  liable,  or  where 
their  personal  liability  had  not  been  given  up,  as  in  bottomry 
bonds  by  taking  a  lien  on  the  vessel.  The  liability  of  the  ship, 
and  the  responsibility  of  the  owners  in  such  cases,  are  convertible 
terms;  the  ship  is  not  liable  if  the  owners  are  not  responsible; 
and,  vice  versa,  no  responsibility  can  attach  on  the  owners  if  the 
ship  is  exempt  and  not  liable  to  be  proceeded  against."  See  also 
The  Bold  Buccleugh,  2  Eng.  Law  and  Eq.  537. 

Though  this  language  ia  broad  enough  to  cover  all  cases, 
whether  of  contract  or  tort,  it  should  be  observed  that  the  case 
before  the  court  was  one  of  willful  tort  by  the  master,  and  that 
there  was  no  occasion  to  advert  to  any  distinction  between  a  gen- 
eral and  special  owner,  or  to  consider  whether  the  interest  of  the 
former  in  the  vessel  could  be  bound  by  the  act  of  the  latter,  or  of 
the  master  appointed  by  him. 
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We  are  of  opinion  that,  under  our  admiralty  law,  contracts 
of  affreightment,  entered  into  with  the  master,  in  good  faith,  and 
within  the  scope  of  his  apparent  authority  as  master,  bind  the 
vessel  to  the  merchandise  for  the  performance  of  such  contracts, 
wholly  irrespective  of  the  ownership  of  the  vessel,  and  whether 
the  master  be  the  agent  of  the  general  or  the  special  owner. 

In  the  case  of  the  Phebe,  Ware's  R.  263,  Judge  Ware  has 
traced  the  power  of  the  master  to  bind  the  vessel  by  contracts  of 
affreightment  to  the  maritime  usages  of  the  middle  ages. 
[  *  190  ]  So  *far  as  respects  such  contracts  made  by  the  master  in 
the  usual  course  of  the  employment  of  the  vessel,  aod 
entered  into  with  a  party  who  has  no  notice  of  any  restriction  upon 
that  apparent  authority,  those  maritime  usages  may  safely  be 
considered  to  make  part  of  our  law ;  though  we  should  hesitate  to 
declare  that  their  effect  has  not  been  modified  by  our  own  com- 
mercial law,  which  has  recognized  interests  and  rights  unknown 
to  the  commercial  world  when  those  usages  obtained.  And  we 
desire  to  be  understood  as  not  intending  to  say  that  all  contracts 
made  by  a  master  within  the  usual  scope  of  his  employment, 
which,  by  the  ancient  maritime  law,  would  have  created  liens  on 
the  vessel,  will  now  do  so,  in  such  manner  as  to  bind  the  interests 
in  the  vessel  of  parties  whom  he  does  not  represent  as  agent.  For 
the  ground  on  which  we  rest  the  authority  of  a  master,  who  is 
either  special  owner  or  agent  of  the  special  owner,  is,  that  when 
the  general  owner  intrusts  the  special  owner  with  the  entire  con- 
trol and  employment  of  the  ship^  it  is  a  just  and  reasonable 
implication  of  law  that  the  general  owner  assents  to  the  creation 
of  liens  binding  upon  his  interest  in  the  vessel,  as  security  for  the 
performance  of  contracts  of  affreightment  made  in  the  course  of 
the  lawful  employment  of  the  vessel.  The  general  owner  must 
be  taken  to  know  that  the  purpose  for  which  the  vessel  is  hired, 
when  not  employed  to  carry  cargo  belonging  to  the  hirer,  is  to 
carry  cargo  of  third  persons ;  and  that  bills  of  lading,  or  charter- 
parties,  must,  in  the  invariable  regular  course  of  that  business,  be 
made,  for  the  performance  of  which  the  law  confers  a  lien  on  the 
vessel. 

He  should  be  considered  as  contemplating  and  consenting  that 
what  is  uniformly  done  may  be  done  effectually ;  and  he  should 
not  be  allowed  to  say  that  he  did  not  expect,  or  agree,  that  third 
persons,  who  have  ishipped  merchandise  and  taken  bills  of  lading 
therefor,  would  thereby  acquire  a  lien  on  the  vessel  which  he  has 
placed  under  the  control  of  another,  for  the  very  purpose  cf  en- 
abling him  to  make  such  contracts  to  which  the  law  attaches  the 
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lien.     See  The  Cassias,  2  Story,  93 ;   Webb  v.  Pierce,  1  Curtis, 
107. 

But  if  this  be  the  ground  upon  which  the  interest  of  the  general 
owner  is  subjected  to  liens,  by  the  act  of  those  who  are  not  so  his 
agents  as  to  bind  him  personally,  this  ground  wholly  fails  in  the 
case  at  bar. 

There  can  be  no  implication  that  the  general  owner  consented 
that  false  pretences  of  contracts,  having  the  semblance  of  bills  of 
lading,  should  be  created  as  instruments  of  fraud ;  or  that,  if  so 
created,  they  should  in  any  manner  affect  him  or  his  property. 
They  do  not  grow  out  of  any  employment  of  the  vessel ;  and  there 
is  as  little  privity  or  connection  between  him,  or  his  ves- 
sel, *and  such  simulated  bills  of  lading,  as  there  would  [  *  191  ] 
be  between  him  and  any  other  fraud  or  forgery  which  the 
master  or  special  owner  might  commit. 

Nor  can  the  general  owner  be  estopped  from  showing  the  real 
character  of  the  transaction,  by  the  fact  that  the  libellants  advanced 
money  on  the  faith  of  the  bills  of  lading  ;  because  this  change  in 
the  libellants'  condition  was  not  induced  by.  the  act  of  the  claimant, 
or  of  any  one  acting  within  the  scope  of  an  authority  which  the 
claimant  had  conferred.  Even  if  the  master  had  been  appointed 
by  the  claimant,  a  willful  fraud  committed  by  him  on  a  third  per- 
son, by  signing  false  bills  of  lading,  would  not  be  within  his  agency. 
If  the  signer  of  a  bill  of  lading  was  not  the  master  of  the  vessel,  no 
one  would  suppose  the  vessel  bound ;  and  the  reason  is,  because  the 
bill  is  signed  by  one  not  in  privity  with  the  owner.  But  the  same 
reason  applies  to  a  signature  made  by  a  master  out  of  the  course  of 
his  employment.  The  taker  assumes  the  risk^  not  only  of  the  gen- 
uineness of  the  signature,  and  of  the  fact  that  the  signer  was  master 
of  the  vessel,  but  also  of  the  apparent  authority  of  the  master  to 
issue  the  bill  of  lading.  We  say  the  apparent  authority,  because 
an}'  secret  instructions  by  the  owner,  inconsistent  with  the  author- 
ity with  which  the  master  appears  to  be  clothed,  would  not  affect 
third  persons.  But  the  master  of  a  vessel  has  no  more  an  apparent 
unlimited  authority  to  sign  bills  of  lading,  than  he  has  to  sign  bills 
of  sale  of  the  ship.  He  has  an  apparent  authority,  if  the  ship  be  a 
general  one,  to  sign  bills  of  lading  for  cargo  actually  shipped  ;  and 
he  has  also  authority  to  sign,  a  bill  of  sale  of  the  ship,  when,  in  case 
of  disaster,  his  power  of  sale  arises.  But  the  authority,  in  each 
case,  arises  out  of,  and  depends  upon,  a  particular  state  of  facts. 
It  is  not  an  unlimited  authority  in  the  one  case  more  than  in  the 
other ;  and  his  act^  in  either  case,  does  not  bind  the  owner,  even 
in  favor  of  an  innocent  purchaser,  if  the  facts  upon  which  his  power 


160         SUPREME  COURT  OP  THE  UNITED  STATES. 

The  Schooner  Freeman. 

depended  did  not  exist;  and  it  is  incumbent  upon  those  who  are 
about  to  change  their  condition,  upon  the  faith  of  his  authority,  to 
ascertain  the  existence  of  all  the  facts  upon  which  his  authority 
depends. 

Though  the  law  on  this  point  seems  to  have  been  considered  in 
Westminster  Hall  not  to  have  been  settled,  when  the  eighth  edition 
of  Abbott  on  Shipping  was  published,  in  1849,  (Ab.  on  Sh.  325,) 
we  take  it  to  be  now  settled,  by  the  cases  of  Grant  v.  Norway,  2 
Eng.  Law  and  Eq.  337 ;  Hubbersty  v.  Ward,  18  ibid.  551 ;  and 
Coleman  v.  Riches,  29  ibid.  323. 

The  same  law  was  much  earlier  laid  down  in  Walter  v.  Brewer, 
11  Mass.  99. 

But  the  case  at  bar  is  much  stronger  in  favor  of  the  claimant, 
because  the  master  was  not  appointed  by  him,  and  the 
[*192]  signature  *of  the  bills  of  lading  was  obtained  by  the 
fraud  of  the  special  owner. 

In  Gracie  v.  Palmer,  8  Wheat.  605,  the  question  came  before 
this  court,  whether  the  charterer  and  the  master  could,  by  a  con-  * 
tract  made  with  a  shipper  who  acted  in  good  faith,  destroy  the  lien 
of  the  owner  on  the  goods  shipped,  for  the  freight  due  under  the 
charter-party.  It  was  held  they  could  not ;  and  the  decision  is 
placed  upon  the  ground  of  want  of  authority  to  do  the  act.  It  was 
admitted  by  the  court  that  the  charterer  and  master  might  impose 
on  a  shipper  in  a  foreign  port,  by  making  him  believe  the  charterer 
was  owner,  and  the  master  his  agent.  But  it  was  considered  that 
so  far  as  respected  the  owner,  the  risk  of  loss  from  such  imposition 
lay  on  the  shipper.  So,  in  this  case,  even  if  the  special  owner  and 
the  master  had  combined  to  issue  these  simulated  bills  of  lading, 
they  could  not  create  a  lien  on  the  interest  of  the  general  owner  of 
the  vessel.  Upon  the  actual  posture  of  the  facis,  the  master  having 
been  defrauded  by  the  special  owner  into  signing  the  bills  of  lad- 
ing, it  would  be  difficult  to  distinguish  them^  so  far  as  respects  the 
rights  of  the  claimant,  from  bills  forged  by  the  special  owner.  On 
these  grounds,  we  are  of  opinion  that,  upon  the  facts  as  they  appear 
from  the  evidence  in  the  record,  the  maritime  law  gives  no  lien  on 
the  schooner ;  that  the  claimant  is  not  estopped  from  alleging  and 
proving  those  facts ;  and,  consequently,  that  the  decree  of  the  court 
below  must  be  reversed^  and  the  cause  remanded,  with  directions  to 
dismiss  the  libel^  with  costs. 
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Heirs  op  Poydras  db  la  Lande,  Plaintiffs  in  Error,  v.  The  Treas- 
urer OF  THE  State  op  Louisiana. 

18  H.  192. 
Jurisdiction  oh  a  Writ  to  the  State  Coubt. 

1.  The  supreme  court  of  Louisiana  held  the  plaintiffs  in  error  liable  to  a  tax  on  suc- 
cession, on  the  ground  that  they  were  citizens  of  France.  They  asserted  themselves 
to  be  citizens  of  Louisiana.  None  of  the  questions  mentioned  in  the  25th  section  of 
the  judiciary  act  were  raised  by  the  record  or  decided  by  the  court  below,  and  this 
court  has  no  jurisdiction. 

2.  A  petition  for  rehearing  in  the  State  court  cannot  raise  such  question,  unless  it 
appear  in  the  record  of  the  case  or  necessarily  arises  out  of  it. 

This  is  a  writ  of  error  to  the  supreme  court  of  LouisiaDa,  and  the 
case  is  sufficiently  stated  in  the  opinion. 

Mr,  Janiny  for  plaintiffs  in  error. 

Mr,  Benjamin,  for  defendant. 

*  Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  194  ] 

This  is  a  writ  of  error  to  the  supreme  court  of  Louisiana. 

The  treasurer  of  the  State  of  Louisiana  instituted  a  suit  in  the 
second  district  of  New  Orleans,  claiming,  in  behalf  of  the  State,  a 
tax  of  ten  per  cent,  on  the  amount  of  the  succession  of  Benjamin 
Poydras  de  la  Lande,  inherited  by  persons  alleged  to  be  citizens 
and  residents  of  France. 

This  tax  was  claimed  by  virtue  of  two  acts  of  the  legislature  of 
Louisiana,  one  passed  on  the  26th  of  March,  1842,  which  provided 
**  that  each  and  every  person,  not  being  domiciliated  in  this  State, 
and  not  being  a  citizen  of  any  State  or  Territory  of  the  Union,  who 
shall  be  entitled — whether  as  heir,  legatee,  or  donee — to  the  whole 
or  any  part  of  the  succession  deceased,  whether  siich  person  shall 
have  died  in  this  State  or  elsewhere,  shall  pay  a  tax  of  ten  per  cent, 
on  all  suras,  or  on  the  value  of  all  property  which  he  may  actually 
receive,  or  so  much  thereof  as  is  situated  in  this  State." 

The  76th  section  of  the  act  of  March  21,  1850,  provides,  that 
**  every  executor,  curator,  tutor  or  administrator,  having  the  charge 
or  administration  of  succession  property  belonging  in  whole  or  in 
part  to  a  person  residing  out  of  this  State,  and  not  being  a  citizen 
of  any  other  State  or  Territory  of  the  United  States,  shall  be  bound 
to  retain  in  his  hands  the  amount  of  the  tax  imposed  by  law,  and 
to  pay  over  the  same  to  the  State  treasurer." 

Benjamin  Poydrasi,  an  old  and  wealthy  naturalized  citizto  of 
Louisiana,  having  died  in  1851,  in  France,  leaving  a  widoiwr  and 
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three  minor  childretf  in  that  country,  the  treasurer  of  the  State  of 
Louisiana  filed,  on  the  27th  of  February,  1852,  a  petition  in  the 
second  district  court  of  New  Orleans  against  the  widow,  as  tutrix 
of  her  minor  children,  claiming  ten  per  cent,  on  the  amount  of  the 
property  left  by  the  deceased  in  Louisiana.  The  grounds  for  this 
claim,  as  alleged  in  the  petition,  are,  "that  the  said  tutrix,  as 
well  as  her  said  minor  children,  are  all  citizens  of  France,  and 

reside  in  that  country.'' 
[  *  195  ]  *  The  answer  of  the  defendants  denied  their  liability  for 
the  payment  of  the  tax,  alleging  that  they  were  citizens 
of  the  State  of  Louisiana,  legally  domiciliated  therein.  The  lower 
court  gave  judgment  for  the  State,  which  judgment,  on  appeal,  was 
affirmed  by  the  supreme  court  of  the  State. 

This  being  a  writ  of  error,  under  the  25th  section  of  the  judiciary- 
act  of  1789,  the  defendant  in  error  insists  that  there  is  no  jurisdic- 
tion. That  section  provides,  that  on  "  a  final  judgment  or  decree 
in  any  suit  in  the  highest  court  of  law  or  equity  in  which  a  decision 
in  the  suit  could  be  had,  where  is  drawn  in  question  the  validity  of 
a  treaty  or  statute  of,  or  an  authority  exercised  under,  any  State, 
on  the  ground  of  their  being  repugnant  to  the  constitution  or  laws  of 
the  United  States,  and  the  decision  is  in  favor  of  such  their  validity, 
may  be  re-examined,  and  reversed  or  affirmed  in  the  supreme  court 
of  the  United  States,  upon  a  writ  of  error.*' 

In  the  petition,  the  respondents  are  alleged  to  be  citizens  and 
residents  of  France.  In  their  answer,  they  allege,  that  the  de- 
ceased, in  the  year  1804,  settled  in  Louisiana,  and  became  a  citizen 
of  the  United  States,  and  maintained  his  residence  and  citizenship 
in  Louisiana ;  that  his  last  visit  to  France  was  intended  to  be  tem- 
porary, but  he  was  involved  in  lawsuits  in  that  country  for  years, 
though  he  intended  to  return  to  Louisiana,  and  would  have  done 
so,  had  he  not  died.  During  his  absence  he  acquired  a  large  amount 
of  property  in  Louisiana,  and  he  continued  to  express  his  determi- 
nation to  return  to  that  country  during  his  life.  And  they  alleged 
that  they  were  citizens  of  the  State  of  Louisiana. 

In  the  final  judgment  in  the  lower  court,  the  judge  says: 

*'The  deceased  was  a  French  subject,  who  was  born  and  died  in 
France ;  and  his  heirs,  now  residents  and  natives  of  France,  who 
have  never  been  in  this  State,  claim  his  estate.  It  appears  to  me 
that  they  came  within  the  purview  of  the  act  of  1842."  A  judg- 
ment for  $45,208.80  and  costs  of  suit  was  entered  against  the  de- 
fendants. An  appeal  was  taken  to  the  supreme  court  of  the 
State,  where  the  judgment  of  the  inferior  court  was  affirmed. 

It  does  not  appear  from  the  pleadings,  and  procedure  in  the 
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inferior  or  in  the  supreme  court,  that  the  question  was  made 
whether  the  acts  of  1842  and  1860  were  in  conflict  with  any  pro- 
vision of  the  constitution  of  the  United  States. 

The  supreme  court  held,  that  the  tax  in  question  "attaches 
not  only  to  property  falling  to  alien  heirs,  wjio  are  non-residents, 
but  also  to  the  property  falling  to  citizens  of  our  own  State  resid- 
ing abroad."  And  they  say  the  object  of  the  law  is  to  discourage 
absenteeism.  The  court  held  that  neither  the  act  of 
*1842  nor  that  of  1850  is  repugnant  to  the  187th  article  [  *  196  ] 
of  the  constitution  of  the  State,  of  1845. 

TJp  to  the  final  judgment  in  this  case,  in  the  supreme  court  of 
Louisiana,  no  question  was  raised  by  the  counsel  nor  decided  by  the 
court,  involving  the  constitutionality  of  either  of  the  acts  before 
us,  under  the  constitution  of  the  United  States.  Indeed,  this  is  not 
asserted  by  the  counsel ;  but  it  is  contended  that  such  a  question  was 
raised  and  decided  on  the  petition  for  a  rehearing.  If  this  were 
admitted,  does  it  bring  the  case  within  the  25th  section?  It  must 
appear  from  the  record,  that  one  or  both  the  acts  referred  to  are  not 
only  repugnant  to  some  provision  of  the  constitution  of  the  United 
States,  but  that  the  point  was  presented  to  the  court,  and  it  decided 
in  favor  of  the  unconstitutional  act  or  acts. 

The  points,  which  the  defendants  requested  the  court  to  review, 
were: 

1.  That  a  citizen  of  Louisiana,  whether  native  or  naturalized, 
who  absents  himself,  even  for  temporary  purposes,  from  the  State 
for  more  than  two  years,  thereby  loses  his  domicile  and  residence, 
and  is  bound  to  pay  to  the  State  ten  per  cent,  on  any  inheritance, 
legacy,  or  donation  to  which  he  may  be  entitled  as  intestate  or 
under  a  will,  if  the  estate  of  which  he  is  heir  and  legatee  is  opened 
in  the  State  after  his  aforesaid  absence  of  more  than  two  years ; 
but  that  he  would  not  be  liable  to  this  tax,  if  during  his  absence 
be  had  become  a  citizen  of  another  State  or  Territory  of  the 
Union. 

2.  That  the  act  of  March  26,  1842,  which  establishes  the  tax  of 
ten  per  cent,  upon  foreign  non-resident  heirs,  is  not  contrary  to  the 
12th  article  of  the  constitution  of  1845, 

3.  That  Benjamin  Poydras,  by  his  prolonged  residence  in  France, 
during  the  latter  part  of  his  life,  had  lost  his  domicile  in  Louis- 
iana. 

In  neither  of  the  above  grounds  is  there  an  intimation  of  any 
conflict  with  the  federal  constitution  in  the  decision.  Whether 
there  was  a  repugnancy  between  the  tax  acts  and  the  State  con- 
stitution, is  a  matter  which  belongs  exclusively  to  the  State  court. 
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The  court  refused  the  rehearing,  on  what  ground  does  not  ap- 
pear. 

This  court  can  exercise  no  appellate  power  over  the  supreme 
court  of  a  State,  except  in  a  few  specified  cases  ;  and  the  ground 
of  jurisdiction  must  be  stated  with  precision,  and  the  ruling  of 
the  court  to  bring  the  case  under  the  25th  section  must  appear, 
on  the  record,  to  have  been  against  the  right  claimed.  Any  reason 
assigned'for  a  rehearing  or  a  new  trial  is  not  sufficient. 

The  case  is  dismissed  for  want  of  jurisdiction. 


Heirs  of  Lapaybttb,  Plaintifi's  in  Error,  v.  Joseph  Kenton  and 

others. 

Same  v.  Carter  and  others. 

18  H.  197. 
Flat  in  a  Patebt  fob  Land. 

1.  Patent  issued  to  Lafayette  and  his  heirs  in  1825,  on  a  location  made  by  him  in  1807. 
on  vacant  lands  outside  the  line  of  six  hundred  yards  abandoned  by  congress  to  the 
city  of  New  Orleans,  was  held  to  be  good  for  only  such  parts  of  the  land  surveyed 
and  patented  as  were  found  to  be  vacant  after  congress  had  investigated  and  passed 
upon  private  claims  prior  in  date  to  this  entry. 

2.  That  the  patent  containing  on  its  face  a  plat  on  which  the  vacant  parts  were  dis- 
tinguished from  that  covered  by  valid  claims,  this  plat  was  conclusive  in  a  suit 
founded  on  the  patent. 

The  case  comes  here  by  writ  of  error  to  the  circuit  court  for  the 
district  of  Louisiana,  and  the  facts  are  all  stated  in  the  opinion. 

Mr,  Taylor  J  for  plaintiffs  in  error. 

Mr,  Benjamin  and  Mr.  Janin^  for  defendants. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 

By  an  act  of  1803,  congress  authorized  the  secretary  of  war  to 
issue  to  Major  General  Lafayette,  land  warrants,  amounting  in  all, 
to  11,520  acres.  By  the  act  of  March  2,  1805,  he  was  authorized 
to  locate  his  warrants  on  any  lands,  '^the  property  of  the  United 
States,"  within  the  Orleans  territory;  the  locations  to  be  made 
with  the  register  of  a  land  office  established  there,  and  the  surveys 
were  to  be  executed  under  the  authority  of  the  surveyor  of  the  pub- 
lic lands  south  of  Tennessee.  Patents  were  directed  to  be  issued, 
when  surveys  of  the  respective  tracts  were  presented  to  the  secre- 
tary of  the  treasury,  "together  with  a  certificate  of  the  proper 
register,  (in  each  case,)  stating  that  the  land  surveyed  was  not 
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rightfully  claimed  by  any  other  person."    And  the  act  further  pro- 
vided, that  no  location  should  include  any  improved  lands  or  lots. 

By  an  act  passed  in  1806,  entries  were  authorized  for  any  quan- 
tity of  land  not  less  than  five  hundred  acres. 

*  On  the  26th  day  of  November,  1807,  General  Lafay-  [  *  198  ] 
ette  (by  his  agent)  located  503  acres,  calling  for  ^^  vacant 
land  situated  beyond  the  line  of  six. hundred  yards  lately  aban- 
doned by  congress  to  the  corporation  of  the  said  city,  round  the 
fortifications  of  the  same.^' 

Owing  to  the  unsettled  state  of  private  land  claims  near  the  city 
of  New  Orleans,  the  location  was  not  surveyed  until  March,  1825, 
when  the  principal  surveyor  certified  to  the  register  that  he  had 
surveyed  for  General  Lafayette,  ^^a  tract  of  land  situate  in  the  par- 
ish of  Orleans,  beyond  the  line  of  six  hundred  yards  abandoned  by 
congress  to  the  corporation  of  the  city  of  New  Orleans,  having  such 
courses,  distances,  boundaries,  and  contents,  as  are  represented  in 
the  annexed  plat  of  survey." 

Pursuant  to  the  act  of  March  2,  1805,  the  register  certified  that 
^Hhe  lands  contained  in  the  survey  returned  to  his  office  were 
vacant,  with  the  exception  of  the  parts  designated  as  private 
claims." 

On  the  4th  day  of  July,  1825,  a  patent  issued,  which,  by  its 
recitals,  describes  the  out-boundaries  of  the  503  acres,  and  then  the 
granting  clause  declares  that  there  is  '^granted  to  said  General 
Lafayette,  and  to  his  heirs,  all  such  parts  or  parcels  of  the  tract 
of  land  above  described  as  are  ^  not  legally  claimed '  by  any  other 
person  or  persons  whomsoever." 

From  the  recitals  in  the  patent^  it  might  be  inferred  that  Gen- 
eral Lafayette's  entry  had  the  same  boundaries  as  described  in  the 
patent ;  the  fact,  however,  is,  that  the  description  contained  in  the 
patent  is  the  first  description,  in  words,  of  the  land  claimed  under 
the  entry;  the  patent  being,  in  fact,  founded  on  the  figurative 
plan,  which  is  attached  to  and  forms  an  essential  part  of  the 
patent,  and  to  this  plan  we  are  forced  to  look  for  a  certificate  of 
the  register,  '^  stating  that  the  land  is  not  rightfully  claimed  by 
any  other  person." 

Until  the  certificate  was  made,  the  secretary  was  not  authorized 
to  issue  the  patent,  and,  to  enable  the  register  to  make  the  proper 
certificate,  he  was  compelled  to  delay  till  congress,  either  directly 
or  indirectly,  through  commissioners,  ascertained  the  rightful 
claims  of  others  lying  within  the  limits  supposed  to  be  covered  by 
General  Lafayette's  location ;  and  as  the  location,  in  the  form  it 
was  surveyed,  (and  no  doubt  as  claimed  to  exist  when  it  was  made,) 
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notoriously  interfered  with  claims  of  different  private  individuals, 
and  covered  possessions  protected  by  the  act  of  March  3,  1807,  no 
reason  could  be  urged,  on  behalf  of  the  locator^  why  a  survey  and 
certificate  should  be  made  and  returned  to  the  secretary  of  the 
treasury  before  the  private  claims  were  duly  ascertained;  it  being 
the  obvious  object  of  the  locator  to  obtain  *Hhe  parts  or 
[  *  199  ]  parcels  of  land/ '  within  his  *  out-boundaries,  that  should 
chance  be  found  vacant,  after  the  private  claims  had  been 
acted  on  and  confirmed,  or  rejected. 

As  respected  these  private  rights  and  pretensions,  congress  re- 
served to  itself  the  power  to  deal  with  them  by  such  means  as  were 
deemed  appropriate ;  and  by  the  course  of  action  it  prescribed. 
General  Lafayette  was  compelled  to  abide.  The  case  of  West  v. 
Cochran  (17  How.  403)  lays  down  the  governing  rule  on  the  sub- 
ject. 

The  courts  of  justice  have  no  power  to  revise  what  congress,  or 
commissioners  acting  by  its  authority,  have  done  in  their  confirm- 
ations of  the  titles  here  assailed.  Against  the  United  States  these 
confirmations  are  conclusive,  and  they  are  equally  so  against  Gen- 
eral Lafayette  ;  this  being  a  condition  imposed  on  his  location  by 
the  act  of  1805,  above  quoted,  and  which  is  affirmed  in  his  patent. 
Titles,  covering  the  lands  sought  to  be  recovered  by  the  petitioners 
below,  were  confirmed  to  others  before  the  patent  to  General  La- 
fayette was  issued,  which  appears  by  documents  found  in  the 
record.  But,  if  these  documents  were  wanting,  we  are  of  opinion 
that  the  patent,  and  the  figurative  plan,  with  the  designations  on 
it,  where  the  private  confirmed  titles  and  the  vacant  lands  are  laid 
down  on  the  plot,  and  noted  as  private  property  or  as  vacant, 
furnish  evidence  that  nothing  passed  by  the  grant  but  the  lands 
noted  as  being  vacant.  It  is,  therefore,  ordered  that  the  judgment 
.  in  the  circuit  court  be  affirmed  in  the  respective  cases  cited  in  the 
iSSi      caption. 

13S      93 
133      OR 


John  B.  Craighead  et  al.j  Appellants,  v.  Joseph  E.  and  Alexander 

Wilson. 

18  H.  199. 
What  is  a  Final  Deobee. 

1.  This  court  will  refase  to  hear  aD  appeal  where  the  decree  is  not  final,  though  neither 
party  raises  the  objection. 

2.  A  decree  is  not  final  so  as  to  authorize  an  appeal  which,  while  it  settles  the  right  of 
plaintifiEa  to  recover,  refers  to  a  master  the  adjustment  of  complicated  aoconnts,  from 
which  the  amount  due  from  plain ti&  to  defendant  is  to  be  ascertained. 
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Appeal  from  the  circuit  court  for  the  eastern  district  of  Louis- 
iana. 

Mr,  Robertson  and  Mr,  Taylor y  for  appellants. 

Mr,  Benjamin  and  Mr.  Janin^  for  appellees. 

Neither  of  whom  raised  the  question  of  jurisdiction  discussed  by 
the  court. 

*  Mr.  Justice  MgLeak  delivered  the  opinion  of  the  court.  [  *  200  ] 

This  is  an  appeal  from  the  circuit  court  of  the  United 
States,  for  the  eastern  district  of  Louisiana. 

Dui  ing  the  opening  argument  of  this  case,  doubts  were  sug- 
gested whether  the  decree  of  the  circuit  court  was  final  within  the 
act  of  congress,  and  the  attention  of  the  court  was  directed  to  that 
question. 

The  complainants  filed  their  bill  in  the  circuit  court,  claiming 
as  heirs  a  part  of  the  property  of  Joseph  and  Lavinia  Erwin, 
deceased.  Erwin  died  in  1829,  in  the  parish  of  Iberville,  having 
made  his  will  in  1828.  His  property,  real  and  personal,  was 
much  embarrassed ;  the  persons  claiming  an  interest  in  the  succes- 
sion were  numerous;  and,  from  the  loose  manner  in  which  the 
property  was  managed  by  the  testator  in  his  lifetime,  and  by  those 
who  succeeded  him,  great  difficulty  was  found  in  the  distribution 
of  the  estate. 

The  circuit  court,  having  ascertained  the  heirship  of  the  claim- 
ants and  their  relative  rights  in  the  succession,  referred  the  matter 
to  a  special  master,  'Ho  take  an  account  of  the  successions  of  the 
said  Joseph  Erwin,  sen.,  Joseph  Erwin,  jr.,  and  Lavinia  Erwin, 
in  so  far  as  it  may  be  necessary  to  state  the  accounts  between  the 
plaintiffs  and  the  heirs  at  law,  defendants  in  this  suit,  to  ascertain 
the  property  in  kind  that  remains  in  the  possession  and  control  of 
either  of  the  defendants^  except  Adams  and  Whiteall,  as  afore- 
said— what  has  been  sold,  and  the  prices  of  the  same  and  the 
profits  thereof;  aud  he  will  report  all  the  encumbrances  that  have 
been  discharged  by  either  of  the  defendants  on  the  same,  and 
make  to  them  all  just  allowances  for  payments,  and  permanent 
and  useful  improvements,  and  just  expenses,  and  to  ascertain 
what  may  be  due  to  the  said  plaintiffs  from  either  defendant ;  and 
the  said  master  may  make  a  special  report  of  any  matters  that  may 
be  requisite  to  a  full  adjustment  of  the  questions  in  the  cause." 

By  the  22d  section  of  the  judiciary  act  of  1*789,  it  is  provided, 
that  final  decrees  of  the  circuit  court,  where  the  amount  in  con- 
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troverey  exceeds  two  thousand  dollars,  may  be  brought  before 
this  court  by  an  appeal.  The  law  intended  that  one  appeal 
should  settle  the  matter  in  controversy  between  the  parties ;  and 
this  would  be  the  result  in  all  cases  where  the  appeal  is  taken  on  a 
final  decree,  unless  it  should  be  reversed  or  modified  by  this  court. 

The  cases  are  numerous  which  have  been  dismissed  on  the 
ground  that  the  appeals  were  taken  from  interlocutory  decrees. 
In  Perkins  v,  Fourniquet,  6  How.  206,  it  was  held,  ^'  where  the 
circuit  court  decreed  that  the  complainants  were  entitled  to  two 
sevenths  of  certain  property,  and  referred  the  matter  to  a 
[  *  201  ]  master  *  in  chancery,  to  t^ke  and  report  an  account  of 
it,  and  then  reserved  all  other  matters  in  controversy 
between  the  parties  until  the  coming  in  of  the  master's  report," 
was  not  a  final  decree  on  which  an  appeal  could  be  taken.  And, 
in  the  same  volume,  209,  PuUiam  et  cd.  v.  Christian,  where  ''a 
decree  of  the  circuit  court,  setting  aside  a  deed  made  by  a  bank- 
rupt before  his  bankruptcy  ;  directing  the  trustees  under  the  deed 
to  deliver  over  to  the  assignee  in  bankruptcy  all  the  property 
remaining  undisposed  of  in  their  hands,  but  without  deciding  how 
far  the  trustees  miglit  be  liable  to  the  assignee  for  the  proceeds  of 
sales  previously  made  and  paid  away  to  the  creditors ;  directing 
an  account  to  be  taken  of  these  last-mentioned  sums  in  order  to  a 
final  decree,"  was  held  not  to  be  a  final  decree,  and  the  appeal 
was  dismissed. 

The  above  cases  are  sufficient -to  show  the  grounds  on  which 
appeals  in  chancery  are  dismissed.  To  authorize  an  appeal,  the 
decree  must  be  final  in  all  matters  within  the  pleadings,  so  that 
an  affirmance  of  the  depree  will  end  the  suit.  To  apply  this  test, 
in  all  cases,  cannot  be  difficult. 

In  no  legal  sense  of  the  term  is  the  decree  now  before  us  a  final 
one.  The  basis  of  the  decree,  embracing  the  equities  in  the  bill, 
is  found,  but  the  distribution  among  the  parties  in  interest  de- 
pends upon  the  facts  to  be  reported  by  the  master.  It  is  his  duty, 
under  the  interlocutory  decree,  to  balance  the  equities  by  ascer- 
taining what  has  been  expended  on  the  property,  and  what  has 
been  received  by  each  of  the  claimants ;  and  also  every  other  mat- 
ter which  should  have  a  bearing  and  infiuence  in  the  distribution 
of  the  property.  Until  the  court  shall  have  acted  upon  this 
report  and  sanctioned  it,  giving  to  each  of  the  devisees  his  share 
of  the  estate  under  the  will^  the  decree  is  not  final. 

There  may  be  cases  in  which  the  attention  of  the  court  has  not 
been  drawn  to  the  character  of  the  decree  appealed  from ;  but 
such  an  inadvertence  cannot  constitute  an  exception  to  the  rule. 
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The  decision  of  the  court,  under  the  law,  establishes  the   rule 
which  must  govern  in  appeals  from  the  circuit  courts. 

The  case  of  Whiting  v.  Bank  of  the  .United  States,  13  Peters, 
6,  is  supposed  to  conflict  with  the  above  rule;  but  that  was  a 
decree  of  foreclosure  and  sale  of  the  mortgaged  premises.  This 
was  held  to  be  a  final  decree,  the  order  for  sale  having  an  effect 
similar  to  that  of  an  execution  on  a  judgment. 

The  case  of  Michaud  et  al,  v.  Girod  et  al.y  4  How.  503,  was  an 
interlocutory  decree  in  the  circuit  court,  and  which  case,  being 
appealed,  was  heard  and  decided  by  this  court.  But,  from  the 
report,  thore  appears  to  have  been  no  exception  taken  to  the 
appeal,  and  it  may  be  presumed  to  have  escaped  the  notice  of  the 
court. 

*  The  case  of  Forgay  et  al-.  v.  Conrad,  6  How.  201,  [  *  202  ] 
was  an  appeal  from  an  interlocutory  decree,  which  was 
sustained,  though  objected  to.  But  this  decision  was  made  under 
the  peculiar  circumstances  of  that  case.  The  decree  was,  that 
certain  dedds  should  be  set  aside  as  fraudulent  and  void ;  that 
certain  lands  and  slaves  should  be  delivered  up  to  the  complain- 
ant ;  that  one  of  the  defendants  should  pay  a  certain  sum  of 
money  to  the  complainant;  that  the  complainant  should  have 
execution  for  these  several  matters ;  that  the  master  should  take 
an  account  of  the  profits  of  the  lands  and  slaves,  and  also  an 
account  of  certain  money  and  notes,  and  then  said  decree  con- 
cluded as  follows,  viz :  ^'  And  so  much  of  said  bill  as  contains  or 
relates  to  matters  hereby  referred  to  the  master  for  a  report  is 
retained  for  further  decree  in  the  premises,"  &c. 

It  will  be  observed,  that  two  deeds  for.  lots  in  New  Orleans 
were  declared  to  be  null  and  void,  and  certain  slaves  owned  by 
Forgay,  one  of  the  appellants,  were  directed  to  be  sold  on  execu- 
tion, as  also  the  real  estate  and  the  proceeds  distributed  among 
the  bankrupt's  creditors ;  and  if  the  defendants  principally  inter- 
ested could  not  take  an  appeal  until  the  return  of  the  master, 
their  property,  under  the  decree,  would  have  been  disposed  of 
beyond  the  reach  of  the  appellate  court,  so  that  an  appeal  would 
be  useless.  This  was  the  principal  ground  on  which  the  appeal 
was  sustained,  although  it  was  stated  that  this  part  of  the  decree 
was  final. 

The  court  say:  *^The  dexjree  upon  these  matters  might  and 
ought  to  have  awaited  the  master's  report;  and  when  the  ac- 
counts were  before  the  court,  then  every  matter  in  dispute  might 
have  been  adjudicated  in  one  final  decree ;  and  if  either  party 
thought  himself  aggrieved,  the  whole  matter  would  be  brought 
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here  and  decided  in  one  appeal,  and  the  object  and  policy  of  the 
acts  of  congress  upon  this  subject  carried  into  effect."* 

The  decree  before  us  is  not  final,  consequently  it  must  be  dis- 
missed. 


James  A.  Abbott  and  Wife,  Plaintiffs  in  Error,  v.  The  Essex  Com- 

PANT,  Defendants. 

18  H.  202. 

CONBTBUCTION  OF  A  DeVIBB. 

The  testator,  by  his  will,  said :  "  I  give  to  my  two  sons,  John  and  Jacob  Kittredge,  all 
my  lands  and  buildings  in  Andover,  except  the  land  I  have  given  to  my  son  Thomas," 
describing  the  lands;  also  all  my  live  stock,  husbandry  tools,  bonds,  notes,  dbc.,  &c., 
to  my  sons  John  and  Jacob,  to  be  equally  divided  between  them.  He  also  provided 
that  out  of  this  his  debts  and  funeral  expenses  should  be  paid,  and  then  added:  "  It 
is  my  will  that  if  either  of  my  said  sons,  namely,  John  and  Jacob,  should  happen  to 
die  without  any  lawful  heirs  of  their  own,  then  the  share  of  him  who  may  first  de- 
cease may  accrue  to  the  other  and  his  heirs. "  Held,  that  John  and  Jacob  took  an 
estate  in  fee-simple,  and  that  the  share  of  the  one  of  the  sons  who  should  die  first 
without  issue  in  the  lifetime  of  the  other  should  in  that  event  go  over  to  the  other 
son  by  way  of  executory  devise. 

The  case  was  brought  by  writ  of  error  to  the  circuit  court  for  the 
district  of  Massachusetts. 

Jacob  Kittredge  died  first,  leaving  children  surviving  him.  John 
Kittredge  died  afterwards,  never  having  been  married.  The  de- 
mandants are  the  granddaughter  of  Jacob  Kittredge  and  her  hus- 
band; the  surviving  son  and  surviving  grandchild  of  said  Jacob 
Kittredge  having  conveyed  to  them. 

The  case  was  argued  by  Mr.  Abbott  and  Mr.  Fesaenden^  for  plain- 
tiffs in  error. 

Mr,  Mertvin  and  Mr.  Loring^  for  defendants. 

The  briefs  are  elaborate,  and  filled  with  the  learning  of  the  courts 
on  the  question  raised  by  the  necessity  of  construing  the  will. 

[  *  211  ]       *  Mr.  Justice  Grieb  delivered  the  opinion  of  the  court. 
The  questions  submitted  to  our  consideration  in  this 
case  arise  on  the  construction  of  the  will  of  John  Kittredge,  de- 
ceased, and  on  the  following  devise  to  his  sons: 

*^//ew.  I  give  to  my  two  sons,  namely,  John  and  Jacob  Kit- 
tredge, all  my  lands  and  buildings  in  Andover  aforesaid,  except- 
ing the  land  I  gave  to  my  son  Thomas  aforesaid,  which  buildings 
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consist  of  dwelling-houses,  barns,  corn-house,  grist-mill,  and  cider- 
mill,  all  of  every  denomination;  also,  all  ray  live  stock  of  cattle, 
horses,  sheep,  and  swine,  and  all  my  husbandry  utensils  of  every 
denomination,  and  all  my  tools  that  may  be  useful  for  tending  the 
mills  aforesaid  ;  and  also  all  my  bonds  and  notes  of  hand  and  book 
accounts,  together  with  what  money  I  may  leave  at  my 
decease;  and  my  wearing  apparel,  I  *give  the  same  to  [*212] 
my  said  sons,  John  and  Jacob  Kittredge,  to  be  equally 
divided  between  them ;  and  in  consideration  of  what  I  have  given 
my  said  sons,  John  and  Jacob  Kittredge,  the  executor  of  this  tes- 
tament, hereinallber  named,  is  hereby  ordered  to  see  that  all  my 
just  debts  and  funeral  charges^  together  with  all  the  legacies  in 
this  will  mentioned,  be  paid  out  of  that  part  of  my  estate  I  have 
given  to  my  two  sons,  John  and  Jacob  Kittredge,  to  whom  I  give 
each  one  bed  and  bedding. 

^^Item.  It  is  my  will,  that  if  either  of  my  said  sons,  namely, 
John  and  Jacob  Kittredge,  should  happen  to  die  without  any 
lawful  heirs  of  their  own,  then  the  share  of  him  who  may  first 
decease  shall  accrue  to  the  other  survivor  and  his  heirs." 

On  the  trial,  the  demandants  requested  the  court  to  instruct  the 
jury^  '^that  John  and  Jacob  took  the  real  estate  therein  devised  in 
equal  moieties  of  an  estate  tail  general,  with  cross-remainders  in 
fee-simple."  But  the  court  instructed  the  jury,  ^'that  the  testator's 
said  sons,  John  and  Jacob,  took  an  estate  in  fee-simple,  and  that 
the  share  of  the  one  of  the  sons,  who  should  first  die  without  issue, 
in  the  lifetime  of  the  other,  should,  in  that  event,  go  over  to  the 
other  son,  by  way  of  executory  devise."  To  this  instruction  the 
plaintiffs  excepted,  and  now  contend: 

1.  That  the  testator^  by  the  first  clause  of  his  will,  gave  to  John 
and  Jacob  an  estate  for  life  only. 

2.  That  the  next  clause  of  the  will  enlarges  the  estate  for  life  to 
an  estate  tail  in  each  of  the  two  sons,  and,  by  the  use  of  such  lan- 
guage, the  testator  intended  an  indefinite  failure  of  issue. 

The  defendants,  on  the  contrary,  maintain  that,  independent  of 
the  last  clause,  by  which  the  estate  is  given  over,  the  sons  took  a 
fee-simple.  And,  secondly,  that  the  clear  intention  of  the  testator 
is,  that  both  real  and  personal  estate  should  pass  on  a  definite  con- 
tingency, namely,  the  decease  of  one  brother  without  issue  in  the 
lifetime  of  the  other. 

There  is,  perhaps,  no  point  of  testamentary  construction  which 
has  undergone  such  frequent  discussion,  and  is  so  fruitful  in  cases 
not  easily  reconciled,  as  that  now  brought  under  our  consideration. 
This  has  arisen,  in  a  great  measure,  from  the  discrepancy  between 
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the  popular  acceptation  of  the  phrases^  ^'if  he  die  without  issue," 
^^in  default  of  issue/'  and  similar  expressions,  from  the  established 
legal  acceptation  of  them  in  courts  of  justice.  It  is  often  necessary 
to  construe  these  expressions  as  conveying  an  estate  tail  by  implica- 
tion, in  order  to  carry  out  the  evident  general  intent  of  the  testator. 
Such  is,  or  ought  to  be,  the  object  of  all  rules  of  interpretation ;  but 
court  rules,  however  convenient  in  the  disposition  of  cases  where 
the  intention  is  doubtful,  cannot  claim  to  be  absolute  or 
[  *  213  ]  of  universal  application.  *  Hence  it  has  been  said,  'Hhat 
courts  have  been  astute  to  defeat  the  application  of  this 
rule  of  construction,  harsh  in  itself,  and  often  producing  results 
contrary  to  the  testator's  intention."  If  wills  were  always  drawn 
by  counsel  learned  in  the  law,  it  would  be  highly  proper  that 
courts  should  rigidly  adhere  to  precedents,  because  every  such  in- 
strument might  justly  be  presumed  to  have  been  drawn  with  refer- 
ence to  them.  But,  in  a  country  where,  from  necessity  or  choice, 
every  man  acts  as  his  own  scrivener,  his  will  is  subject  to  be  per- 
verted by  the  application  of  rules  of  construction  of  which  he  was 
wholly  ignorant. 

The  rule  laid  down  in  Purefoy  v»  Rogers,  2  Saund.  388,  "  that 
where  a  contingency  is  limited  to  depend  on  an  estate  of  freehold 
which  is  capable  of  supporting  a  remainder,  it  shall  never  be  con- 
strued to  be  an  executory  devise,"  has  been  received  and  adopted 
in  Massachusetts. 

In  England,  and  in  some  of  the  States  here,  it  has  been  abol- 
ished by  legislative  interposition,  as  harsh  and  injurious.  This 
rule,  however,  has  never  been  construed,  either  in  England  or  this 
country,  to  include  cases  where  the  title  of  the  first  taker  is  a  fee- 
simple^  and  the  contingency  is  definite. 

In  the  case  of  Pells  v.  Brown,  Oro.  Jac.  590,  where  there  was  a 
devise  ^Ho  A  in  fee,  and,  if  he  die  without  issue  living,  then  C 
shall  have  the  land,''  it  was  held  to  be  an  executory  devise  to  G 
on  the  contingency  of  A  dying  in  the  lifetime  of  C  without  issue. 
,  There  is  no  necessary  conflict  between  this  case  and  that  of  Pure- 
foy V.  Bogers.  It  is  true,  also,  that  this  rule  has  been  applied 
where  the  first  taker  had  an  estate  in  fee ;  and  it  is  conceded, 
'^  that,  unless  there  are  expressions  or  circumstances  from  which  it 
can  be  collected  that  these  words,  ^without  issue,'  are  used  in  a 
more  confined  sense,  they  are  to  have  their  legal  sense  of  an  indef- 
inite failure  of  issue;"  but  whenever  such  ^^expressions  or  circum- 
stances "  show  the  intention  of  the  testator  that  the  estate  is  to  go 
over  only  on  a  definite  contingency,  courts  will  give  effect  to  such 
intention.    Notwithstanding  the  expressions  in  Plunket  v.  Holmes, 
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Sid.  47,  derogatory  of  the  case  of  Pells  v.  Brown,  it  has  always  been 
considered  ^^  a  leading  case,  and  the  foundation  of  this  branch  of 
the  law."     See  Williams's  Saunders,  388,  b,  in  note. 

In  Porter  v.  Bradley,  3  T.  R.  143,  where  lands  were  devised  to 
A  and  his  heirs,  and  if  he  die  leaving  no  issue  behind  him,  then 
over,  it  was  decided  that  the  limitation  over  was  good  by  way  of 
executory  devise ;  and  Lord  Kenyon  acknowledges  the  case  of  Pells 
V.  Brown  to  be  "  the  foundation  and  magna  charta  of  this  branch 
of  the  law,"  deciding  that  the  words,  ''leaving  no  issue  behind 
him,"  showed  clearly  that  the  testator  did  not  contemplate  an 
indefinite  failure  of  issue. 

*  In  the  case  of  Roe  v.  Jeffery,  T  T.  R.  589,  where  the  [  *  214  ] 
devise  was  ''  to  A  and  his  heirs,  and  in  case  he  should 
depart  this  life  and  leave  no  issue,  then  to  B,  C,  and  D,  and  the 
survivor  or  survivors  of  them,  share  and  share  alike,"  it  was  held 
that  the  devise  to  B,  C,  and  D,  was  a  good  executory  devise.  In 
delivering  the  opinion  of  the  court  in  that  case.  Lord  Kenyon 
observes:  "This  is  a  question  of  construction,  depending  on  the 
intention  of  the  party ;  and  nothing  can  be  clearer  than  if  an  estate 
be  given  to  A  in  fee,  and  by  way  of  an  executory  devise,  an  estate 
be  given  over,  which  may  take  place  within  a  life  or  lives  in  being, 
&c.,  the  latter  is  good  by  way  of  executory  devise.  The  question, 
therefore,  in  this  and  similar  cases  is,  whether,  from  the  whole 
context  of  the  will,  we  can  collect  when  an  estate  is  given  to  A  and 
his  heirs  forever,  but  if  he  die  without  issue,  then  over,  the  testa- 
tor meant  without  issue  living  at  the  death  of  the  first  taker.  The 
rule  was  settled  as  long  ago  as  in  the  reign  of  James  I.,  in  the 
case  of  Pells  v.  Brown.  That  case  has  never  been  questioned  or 
shaken,  and  is  considered  as  a  cardinal  point  on  this  head  of  the 
law." 

Without  referring  to  any  more  of  the  numerous  English  and 
American  cases  brought  to  our  notice  by  the  learned  counsel,  of 
like  tenor,  it  will  be  sufficient  to  notice  the  case  of  Richardson  v. 
Noyes,  2  Mass.  56.  There  the  devise  was  ''to  my  three  sons.  A, 
B,  and  C,  all  my  other  lands,  &c. ;  also  my  will  is,  that  if  either 
of  them  should  die  without  children,  the  survivor  or  survivors  of 
them  to  hold  the  interest  or  share  of  each  or  any  of  them  so  dying 
without  children,  as  aforesaid; "  and  it  was  held  to  pass  an  estate 
in  fee-simple,  determinable  on  the  contingency  of  either  of  them 
dying  without  issue,  and  vesting  by  way  of  executory  devise.  See 
also  the  case  of  Ray  v,  Enslen,  2  Mass.  554.  These  cases  fully 
adopt  the  principles  of  the  English  cases  we  have  just  referred  to. 
The  case  of  Parker  v.  Parker,  6  Mete.  134,  has  been  quoted  as 
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containing  a  contrary  doctrine ;  but  it  does  not  appear  that  the 
question  of  definite  or  indefinite  failure  of  issue  was  made  by  the 
coupsel  or  adverted  to  by  the  court  in  the  decision. 

Our  inquiry  must  be,  therefore,  from  an  examination  of  the 
whole  context  of  this  will — 

1.  Whether,  independent  of  the  second  clause,  by  which  the 
estate  is  limited  over,  the  sons  took  an  estate  in  fee-simple,  or  only 
a  life  estate  ;  and, 

2.  Whether  he  intended  to  give  over  the  share  of  each  son  to 
the  other,  on  the  contingency  of  his  death,  without  issue  living  at 
the  time  of  his  decease,  or  upon  an  indefinite  failure  of  issue. 

1.  There  are  no  words  of  inheritance  in  this  first  clause  of  the 
devise,  to  John  and  Jacob  ;  but  such  words  are  not  abso- 
[  *  215  ]  lutely  *  necessary  in  a  will  to  the  gift  of  a  fee.  The 
subject  .of  this  devise  is  described  as  "that  part  of  my 
estate."  The  word  "estate,"  or  "that  part  of  my  estate,"  has 
always  been  construed  to  describe  not  only  the  land  devised,  but 
the  whole  interest  of  the  testator  in  the  subject  of  the  devise ;  thus, 
a  devise  of  "my  estate,  consisting  of  thirty  acres  of  land,  situate, 
&c.,"  will  carry  a  fee.  Moreover,  the  legacy  given  for  the  main- 
tenance of  Sarah  Devinny,  "to  be  paid  out  of  that  part  of  my 
estate  given  to  John  and  Jacob,"  would  be  defeated  by  their  death 
before  she  arrived  at  the  age  of  eighteen,  if  the  devise  to  them  was 
a  life  estate  only.  The  intention  of  a  testator  must  be  drawn  from 
the  whole  context  of  his  will.  And  it  is  not  necessary  to  look 
alone  at  the  words  of  the  gift  itself  to  ascertain  the  intention  of  the 
testator  as  to  the  quantum  of  the  estate  devised,  if  it  can  be  gath- 
ered, from  expressions  used  in  any  part  of  it,  what  he  supposed  or 
intended  to  be  the  nature  and  extent  of  it.  It  will  not  admit  of  a 
doubt,  also,  that  the  testator  intended  that  both  of  his  sons  should 
have  the  same  estate  in  the  devised  premises,  which  were  "to  be 
equally  divided  between  them."  John  is  charged  personally,  in 
respect  of  the  estate  given  him,  with  the  payment  of  all  the  debts 
and  legacies.  The  testator  calls  it  the  "consideration "  to  be  paid 
for  that  part  of  his  estate  given  to  his  two  sons  ;  and  though  John 
was  appointed  executor,  whose  duty  it  became,  as  such,  to  see  to 
the  payment  of  the  debts  and  legacies,  the  charges  are  to  be  paid 
by  him  at  all  events  out  of  the  estate  devised  to  him  and  Jacob, 
and  not  out  of  the  rents  and  profits  only.  By  their  acceptance 
of  the  devise,  they  became  personally  liable.  In  such  cases,  it  is 
well  settled  that  the  devisee  takes  a  fee,  without  words  of  inherit- 
ance. 

On  this  point,  therefore,  we  are  of  opinion  that  John  and  Jacob 
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each  took  a  fee  in  their  respective  "share"  or  moiety  of  the  estate 
devised  to  them. 

2.  It  remains  to  consider  the  effect  of  the  second  clause  of  the 
will,  which  is  in  these  words:  "It  is  my  will,  that,  if  either  of 
my  said  sons,  namely,  John  or  Jacoh,  should  happen  to  die 
without  any  lawful  heirs  of  their  own,  then  the  share  of  him  who 
may  first  decease  shall  accrue  to  the  other  survivor  and  his  heirs/' 

Viewing  this  clause  free  from  the  confusion  of  mind  produced 
by  the  numerous  conflicting  decisions  of  courts,  and  untraramelcd 
by  artificial  rules  of  construction,  we  think  that  no  two  minds 
could  differ  as  to  the  clear  intention  of  the  testator.  Sy  "lawful 
heirs  of  their  own,'*  he  evidently  meant  lineal  descendants  or 
"issue." 

The  contingency  contemplated  is  as  definite  as  language  can 
make  it — "if  either  son  should  happen  to  die  without,  heirs  of 
their  own  during  the  life  of  the  other." 

*  The  person  to  take,  on  the  happening  of  this  contin-  [  *  216  ] 
gency,  is  precisely  described — "the  other  survivor."  It 
is  true,  that  cases  may  be  found  which  decide  that  the  term  "sur- 
vivor" does  not  of  itself  necessarily  import  a  definite  failure  of 
issue,  and  no  doubt  there  are  many  cases  where  it  would  be  neces- 
sary to  disregard  the  obvious  import  of  this  term,  in  order  to  carry 
out  the  general  intent  of  a  testator,  otherwise  apparent;  but  a 
large  number  of  English,  and  nearly  all  the  American,  cases 
acknowledge  the  force  of  this  term  as  evidence  of  the  testator's 
intending  a  definite  contingency.  The  other  words  of  this  clause, 
connected  with  it,  clearly  describe  a  definite  contingency,  and  the 
individual  who  is  to  take  on  its  happening:  "the  share  of  him 
who  shall  first  decease  without  heirs  shall  accrue  to  the  otiier 
survivor" — on  the  death  of  one,  the  other  is  to  take — a  definite 
contingency  and  a  definite  individual. 

Again,  it  is  the  "share,"  or  the  estate  previously  given,  not  of 
him  who  dies  without  issue,  generally,  but  of  him  who  may  first 
decease,  that  is  given  over  to  the  other  survivor.  This  "share" 
also  consisted  of  personal  and  real  property.  As  to  the  former, 
the  testator  could  certainly  not  mean  an  indefinite  failure  of  issue, 
yet  both,  personalty  and  realty,  are  within  the  same  category, 
and,  as  one  "share,"  they  are  subject  to  the  same  contingency. 
It  is  said  to  be  a  rule  of  construction,  that  the  words  "dying 
without  issue,"  will  be  construed  to  mean  "an  indefinite  failure 
of  issue"  as  to  real  estate;  but  with  regard  to  personalty,  it  shall 
be  taken  to  mean  "a  failure  at  the  death."  There  are  several 
cases  to  this  effect.     Lord  Kenyon,  in  speaking  of  them  in  Boe  v. 
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Jeffery,  very  justly  remarks  that  **the  distinction  taken  in  Forth 
V.  Chapman,  1  P.  Wms.  663,  that  the  very  same  words  in  a  will 
should  receive  one  construction  when  applied  to  one  portion  of  the 
devise,  and  another  construction  as  applied  to  another,  is  not 
reconcilable  with  reason."  Without  making  an  array  of  cases,  we 
may  state  that  many  of  the  English,  and  nearly  all  the  American 
cases,  seem  to  concur  in  the  truth  and  force  of  this  observation ; 
and  consider  a  "share"  of  an  estate,  consisting  of  both  realty  and 
personalty,  given  over  on  a  contingency  to  the  *' survivor,"  as 
clear  evidence  that  the  testator  did  not  intend  an  indefinite  failure 
of  issue.  A  rule  of  construction  which  would  give  difierent 
meanings  to  the  same  words,  in  the  same  sentence,  could  only  be 
tolerated  where,  from  the  whole  context  of  the  will,  it  is  evident 
that  without  such  construction  the  general  intent  of  the  testator 
as  to  the  disposition  of  his  realty  would  be  frustrated. 

Lastly,  construing  this  clause  as  providing  for  an  indefinite 
failure  of  issue,  and  as  vesting  each  of  the  sons  with  an  estate 
tail  by  implication,  the  survivor  would  take  an  estate  in 
[  *  21'7  ]  *  fee-simple  in  his  brother's  share,  while  he  had  an  estate 
in  tail  in  his  own ;  a  result  most  improbable,  which  could 
hardly  have  been  contemplated  by  the  testator,  and  which  ought 
not  to  be  imputed  to  him  without  clear  expressions  indicating 
such  an  intention. 

On  the  whole,  we  are  of  opinion  that  the  instructions  given  to 
the  jury  by  the  court  below  are  correct,  and  that  the  judgment 
should  be  affirmed. 


Patkick  McLaughlin,  Plaintiff  in  Error,  v.  James  Swann  and  oth- 
ers, Garnishees. 

18  H.  217. 

RlQHTS   OF  ATTACHINQ  CbEDITOB  AS  AGAIKST  OTHER   CrEDITOBS  ASSERTING   SUPERIOR 

Equities. 

FIainti£f  in  error,  having  recovered  a  judgment  against  the  canal  company,  served  a 
writ  of  foreign  attachment  on  the  goods,  rights,  credits,  &c.,  of  the  company  in  the 
hands  of  defendants.  Defendants  held  certain  honds,  as  trustees,  for  payment  of  spe- 
cific debts  of  the  canal  company,  and  it  appeared  that  after  all  these  were  paid  there 
remained  a  large  sum  in  the  hands  of  defendants.  Held,  1.  That  the  canal  company 
could  have  sued  defendants  at  law  and  recovered  this  balance.  2.  That  by  the  law 
of  Maryland  this  was  the  test  of  their  liability  to  an  attachment  for  that  fund  in 
their  hands.  3.  That  any  party  having  a  paramount  legal  claim  on  that  fund  could 
have  intervened  in  the  present  suit  and  asserted  his  right.  4.  That  if  such  persons 
had  only  an  equitable  right,  they  must  assert  it  by  a  billof  interpleader  in  chancery. 
5.  That  a  suit  in  chancery  to  which  the  plaintifif  in  this  suit  was  no  party,  or  if  a 
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party,  the  suit  was  dismissed  as  to  him,  without  prejudice  to  his  legal  rights  in  ex- 
press terms,  cannot  be  used  to  defeat  his  right  to  recover  in  this  garnishee  proceeding. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Mary- 
land, and  the  case  is  fully  stated  in  the  opinion. 

Mr.  Davis,  for  plaintiff  in  error. 

Mr.  CampbeUy  for  defendants. 

*  Mr.  Justice  Curtis  delivered  the  opinion  of  the  court.  [  *  219  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland. 

The  plaintiflFin  error  having  recovered  a  judgment  in  that  court 
against  the  Chesapeake  and  Ohio  Canal  Company,  sued  out  a  writ 
of  foreign  attachment  against  the  lands  and  tenements,  goods, 
chattels,  and  credits  of  that  company,  and  on  the  4th  day  of  June, 
1841,  it  was  laid  in  the  hands  of  James  Swann  and  John  S.  Git- 
tings.  The  garnishees  having  appeared  and  answered  certain  in- 
terrogatories, pleaded  that  at  the  time  of  laying  the  attachment 
they  had  not  any  goods,  chattels,  or  credits  of  the  company  in 
their  hands,  and  upon  the  trial  a  bill  of  exceptions  was  taken, 
from  which  it  appears  that  the  plaintiff  offered  evidence  tending 
to  prove,  that,  by  an  indenture,  bearing  date  on  the  15th  day  of 
April,  1840,  between  the  company  of  the  first  part,  and  the  gar- 
nishees, together  with  William  Gunton,  (who,  residing  out  of  the 
district,  was  not  served  with  process,)  of  the  second  part,  the  party 
of  the  first  part  transferred  to  the  party  of  the  second  part,  two 
hundred  and  forty-eight  bonds  of  the  State  of  Maryland,  each  for 
two  hundred  and  fifty  pounds  sterling,  in  trust  to  pay,  from  the 
proceeds  thereof,  such  promissory  notes  of  the  company, 
described  in  a  schedule  annexed  to  *  the  indenture,  as  [  *  220  ] 
should  be  presented  to  the  trustees  at  the  Chesapeake 
Bank  in  Baltimore,  within  six  months  from  the  date  of  the  inden- 
ture; and  at  the  end  of  the  six  months,  to  pay  to  the  company 
any  money,  and  to  deliver  to  the  company  any  of  the  bonds  which 
might  then  remain  in  their  hands,  whether  all  the  notes  men- 
tioned in  the  schedule  should  then  be  paid  or  not. 

The  plaintiff  further  offered  evidence  to  prove,  that  Gittings,  with 
the  assent  of  the  other  trustees,  sold  the  bonds  prior  to  the  28th 
day  of  February,  1841^  for  the  aggregate  sum  of  |344,117yVo  >  ^^^ 
that  the  sums  received  by  him  for  interest  on  the  bonds  amounted 
to  |16,958Y^jfV>  amounting  in  the  whole  to  the  sum  of  $361,075  j®/o. 
The  disbursements  and  payments  made  by  the  trustees  in  the  exe- 
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cution  of  the  trust,  appeared  to  have  been  $324,825 yV*V>  leaving  a 
balance  due  from  the  trustees,  after  the  complete  execution  of  the 
trust  declared  in  the  indenture,  of  $36,250  jYtt- 

Upon  this  state  of  facts,  we  think  the  plaintiflf  entitled  to  a 
verdict. 

The  trust  was  for  the  payment  of  specified  debts,  which  should 
be  presented  to  the  trustees  before  a  fixed  day.  The  payments 
made,  and  the  sums  received  in  execution  of  the  trust,  were  liqui- 
dated sums  ascertained  with  entire  precision.  The  trust  was  com- 
pletely executed,  and  the  balance  remaining  in  the  hands  of  the 
trustees  was  a  sum  certain. 

Under  these  circumstances,  an  action  at  law  for  money  had  and 
received  could  be  sustained  by  the  canal  company  against  the  trus- 
tees, they  not  having  sealed  the  deed. 

In  Case  v,  Roberts,  (Holt's  N.  P.  C.  500,)  Burrough,  J.,  states 
the  rule  on  this  subject  to  be:  *^If  money  is  paid  into  the  hands  of 
a  trustee  for  a  specific  purpose,  it  cannot  be  recovered  in  an  action 
for  money  had  and  received,  until  that  specific  purpose  is  shown 
to  be  at  an  end.  If  the  plaintiflf  show  that  the  specific  purpose 
has  been  satisfied,  that  it  has  absorbed  a  certain  s'lm  only,  and 
left  a  balance,  such  balance  (the  trust  being  closed)  becomes  a  clear 
and  liquidated  sum,  for  which  an  action  will  lie  at  law.*'  This 
statement  of  the  rule  has  been  approved,  and  in  conformity  with 
it  many  cases  decided.  See,  among  others,  English  v,  Blundell, 
8  Car.  &  P.  332;  Edwards  v.  Bates,  7  Man.  &  Gr.  590;  Allen  v. 
Impett,  8  Taunt.  263;  Weston  v.  Barker,  12  Johns.  E.  276. 

This  case,  thus  presented,  comes  within  that  rule;  and  as  an 
action  at  law  could  have  been  sustained  by  the  canal  company  to 
recover  the  liquidated  balance  remaining  in  the  hands  of  the  trus- 
tees, the  plaintiff  could  subject  that  balance  to  the  satisfaction 
of  his  judgment^  by  attaching  it  as  a  credit  in  the  hands  of  the 

trustees. 
[  *  221  ]      *  But,  in  addition  to  the  evidence  above  referred  to,  the 
bill  of  exceptions  contains  the  following  statement  con- 
cerning evidence  introduced  by  the  defendants : 

'*That  on  the  25th  of  June,  1841,  a  bill  was  filed  in  the  court 
of  chancery,  in  Maryland,  against  the  said  garnishees  and  the 
Chesapeake  and  Ohio  Canal  Company,  and  others,  by  the  Bank  of 
Potomac,  claiming  as  assignee  of  the  surplus  which  remained  after 
satisfying  the  trusts  under  the  deed  of  April,  1840,  and  praying  an 
account  and  settlement  of  the  trust,  which  bill  is  in  the  following 
words :  It  being  agreed  between  the  parties  that  the  said  bill  and 
other  portions  of  the  pleadings  or  proceedings  in  that  case,  herein- 
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after  mentioned  to  have  been  produced  and  read,  shall  be  received 
in  evidence  and  have  the  same  effect  as  if  the  v^hole  record  was 
produced,  and  such  pleadings  or  proceedings  read  from  it." 

Then  follows  a  copy  of  the  bill,  of  an  opinion  of  the  acting  chan- 
cellor, and  of  the  final  decree  in  the  cause.  McLaughlin,  the  pres- 
ent plaintiff  in  error,  is  not  made  a  party  to  this  bill.  How  he 
came  into  the  cause  as  a  party  does  not  appear.  If  by  the  amended 
bill,  he  ceased  to  be  a  party  before  the  final  decree,  because  that 
decree  recites  that  the  amended  bill  was  dismissed  by  the  complain- 
ants before  the  final  submission  of  the  cause  to  the  chancellor.  Nor 
does  it  appear  for  what  purpose  McLaughlin  was  made  a  party,  or 
whether  he  at  any  time  submitted  his  rights,  as  an  attaching  cred- 
itor, by  a  process  out  of  the  circuit  court  of  the  United  States,  to  a 
court  of  the  State  of  Maryland,  in  a  suit  in  equity,  begun  after  his 
attachment  was  laid.  But  it  does  n9t  appear  to  be  material  to 
consider  either  of  these  particulars,  because  the  final  decree  con- 
cludes with  this  clause: 

"And  it  is  further  adjudged,  ordered,  and  decreed,  that  this 
cause  be,  and  the  same  is  hereby,  dismissed  as  against  the  defend- 
ant, Patrick  McLaughlin,  and  this  decree  is  passed  without  preju- 
dice to  the  rights  of  the  said  McLaughlin  against  any  and  every  of 
the  parties  to  this  suit.'' 

Either  because  the  chancellor  deemed  it  improper  to  pass  on  his 
rights  acquired  by  an  attachment  under  process  of  a  court  of  the 
United  States,  or  for  some  other  reason,  he  has  made  a  decree, 
which  in  express  terms  leaves  McLaughlin  in  all  respects  unaffected 
by  that  suit. 

We  think,  also,  that  so  much  of  the  record  of  the  chancery  suit 
as  is  in  this  record,  though  it  was  properly  read  in  evidence  to 
prove  that  such  proceedings  were  had,  and  such  decree  made,  is 
not  evidence  of  a^^y  facts  found  by  the  chancellor,  either  in  his 
opinion  or  in  the  decree. 

The  bill  having  been  dismissed  as  against  him,  and  all  his  rights, 
as  against  any  and  every  of  the  parties,  expressly  saved, 
*  there  has  been  no  matter  tried  or  adjudicated  as  between  [  *  222  ] 
him  and  any  other  party,  and  he  stands,  in  all  respects, 
as  if  he  had  never  been  a  party  to  the  suit. 

It  was  insisted  at  the  argument  that  the  stipulation  already 
Extracted  from  the  bill  of  exceptions  made  the  chancellor's  opinion 
evidence,  as  against  McLaughlin,  of  the  facts  it  finds.  This  was 
denied  by  the  plaintiff's  counsel ;  and,  however  probable  we  may 
think  the  inference,  that  the  chancellor's  opinion  was  treated  as 
evidence  by  the  circuit  court,  with  the  consent  of  the  plaintiff,  yet 
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we  cannot  say  this  appears  to  us  judicially,  by  the  bill  of  excep- 
tions. The  stipulation  only  extends  so  far  as  to  make  the  parts  of 
the  record,  which  were  read,  have  the  same  effect  as  if  the  whole 
f  record  had  been  put  in.  The  whole  record  might  have  properly 
been  put  in,  to  prove  what  was  done  and  decreed  in  that  suit,  valeat 
quantum.  But  when  it  appeared  that,  so  far  as  respected  the  plain- 
tiff and  his  rights,  nothing  was  done  or  decreed,  his  riglits  in  this 
suit  could  not  be  affected  by  anything  appearing  therein,  or  deduci- 
ble  therefrom.  In  our  opinion,  therefore,  the  case  is  presented  to 
us  upon  the  evidence,  extraneous  to  the  record  of  the  State  court. 
Upon  that  evidence,  we  think  the  jury  would  have  been  authorized 
and  required  to  find  for  the  plaintiff;  and,  consequently,  that  the 
instruction  given  in  the  court  below,  that  their  verdict  must  be  for 
the  defendants,  was  erroneous. 

We  express  no  opinion  upon  the  defenses  supposed  to  arise  out 
of  the  facts  found  in  the  opinion  of  the  chancellor.  If  the  facts, 
which  may  be  proved  in  defense,  on  another  trial,  should  amount 
to  a  legal  defense  to  an  action  for  money  had  and  received,  if 
brought  by  the  canal  company,  they  would  also  amount  to  a 
defense  to  this  attachment.  If  they  only  show  outstanding  equi- 
ties, in  third  persons,  of  such  a  character  that  a  court  of  law  cannot 
take  notice  of  them,  they  must  be  availed  of,  if  valid,  by  a  bill 
brought  by  such  third  persons  against  McLaughlin,  or  by  a  bill  of 
interpleader  by  the  trustees.  The  attachment  invests  the  plaintiff 
with  the  same  right  of  action  which  belonged  to  the  canal  com- 
pany ;  and  no  defense,  which  could  not  have  been  made  at  law  to 
an  action  by  the  company,  can  be  made  to  the  attachment,  which 
is  but  a  substituted  mode  of  pursuing  the  same  right.  Wanzer  v. 
Truly,  17  How.  584.  So  far  as  respects  equitable  rights  of  set-off 
by  tlie  garnishee,  a  different  rule  has  been  followed  in  Massachu- 
setts. Boston  Type  Co.  v,  Mortimer,  T  Pick. ^166;  Hathaway  r. 
Russell,  16  Mass.  473;  Green  v.  Nelson,  12  Met.  56T.  And,  in 
the  absence  of  an  equitable  jurisdiction  in  that  State,  there  has 
been,  until  recently,  no  mode  of  giving  effect  to  the  equitable 
rights  of  the  garnishee,  pr  of  third  persons,  save  in  the 
[  *  223  ]  process  of  garnishment,  or  *  possibly  by  an  action  on  the 
case  in  some  instances.  Foster  v,  Sinkler,  4  Mass.  450; 
Hawes  v.  Langton,  8  Pick.  67  ;  Adams  v.  Cordis,  8  Pick.  260. 

But,  in  other  States,  it  has  been  held  that  only  legal  defenses 
can  be  made  to  the  attachment.  Pennell  v.  Grubb,  13  Penn.  B. 
552 ;  Taylor  v,  Gardner,  2  Wash.  C.  C.  Bep.  488 ;  Loftin  v.  Shack- 
elford, 17  Alabama,  455 ;  Edwards  v.  Delaplaine,  2  Harrington, 
322 ;  Watkins  v.  Field,  1  English,  391. 
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We  are  not  aware  that  this  subject  has  come  under  the  exam- 
ination of  the  courts  of  Maryland  in  any  reported  case.  But  in  a 
State  where  the  legal  and  equitable  jurisdictions  are  distinct,  and 
in  a  court  of  the  United  States,  having  full  equity  powers,  we 
consider  that  a  garnishee  should  stand  a&  nearly  as  possible  in  the 
same  position  he  would  have  occupied  if  sued  at  law  by  his  cred- 
itor ;  and  if  he,  or  any  third  person,  has  equitable  rights  to  the 
fund  in  his  hands,  they  should  be  asserted  in  that  jurisdiction 
which  alone  can  suitably  examine  and  completely  protect  them. 

The  judgment  of  the  circuit  court  is  to  be  reversed,  and  the  cause 
remanded,  with  directions  to  issue  a  venire/acias  de  novo. 


THE  STEAMBOAT  NEW  YORK. 


Thomas  C.  Dubant  and  others.  Appellants,  v,  Isaac  P.  Bba,  Ap-     l.*S 

pellee.  ^*«*^ 

18  H.  223. 
Admibalty— Collision  is  New  Yobk  Habbob. 

1.  A  steamboat  descending  the  Hudson  river  in  the  night,  in  the  harbor  of  New  York, 
at  the  rate  of  eight  miles  an  hoar,  with  many  barges  in  tow,  at  a  point  where  the 
river  is  filled  with  sail  vessels,  is  guilty  of  gross  carelessness,  and  is  responsible  for 
the  resulting  injury  to  such  sailing  vessel. 

2.  There  is  also  neglect  and  want  of  care,  if  there  is  no  other  watch  on  the  steamboat 
than  the  master,  who  is  at  the  time  engaged  in  the  general  care  of  the  vessel  and  her 
tow. 

3.  The  statute  of  the  State  of  New  York,  requiring  vessels  lying  in  the  harbor  to  have 
a  light  suspended  in  the  rigging  twenty  feet  above  the  deck,  does  not  control  the 
coarts  of  the  United  States  in  admiralty  cases,  as  deciding  on  the  fault  of  the  vessel, 
if  she  had  such  light  as  the  general  mles  of  admiralty  require.  There  are  exceptions 
to  this  rule  stated  in  the  opinion. 

Appeal  from  the  circuit  court  for  the  southern  district  of  New 
York. 

The  case  is  fully  stated  in  the  opinion. 

Mr.  Martin  and  Mr.  Cutting^  for  appellants. 

Mr.  Beits,  for  appellee. 

^  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  224  ] 
This  is  an  appeal  in  admiralty  from  a  decree  of  the 

circuit  court  of  the  United  States  for  the  southern  district  of  New 

York. 

The  libel  was  filed  by  the  owner  of  the  brig  Sarah  Johanna 

against  the  steamboat^  for  a  collision  in  the  harbor  of  the  city  of 
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New  York,  The  brig  was  lying  at  anchor  in  the  North  river, 
oflF  pier  No.  6,  nearer  to  the  Jersey  than  the  New  York  shore,  her 
bow  heading  up  the  river,  there  being  at  the  time  a  strong  ebb- 
tide, and  wind  heavy  from  the  northwest.  The  collision  occurred  be- 
tween four  and  five  o'clock  in  the  morning  of  the  4th  of  November, 
1850 — the  river  at  this  place  being  filled  with  vessels  at  anchor  in 
the  vicinity  of  the  brig.     The  morning  considerably  dark. 

The  steamboat  was  passing  down  the  North  river  to  get  round 
to  her  berth  in  the  East  river.  She  had  in  tow  eleven  heavily 
loaded  barges  and  canal  boats,  the  first  tier  being  three  abreast  on 
each  side  of  her,  the  other  boats  astern,  towed  by  lines  attached  to 
this  first  tier.  The  steamer,  with  the  tows,  occupied  a  breadth 
of  some  three  hundred  feet,  and  from  three  hundred  and  fifty  to 
four  hundred  feet  in  length,  her  bows  projecting  some  sixty  feet 
ahead  of  the  tows.  She  entered  this  thicket  of  vessels,  at  anchor 
in  the  river,  at  a  rate  of  speed  from  eight  to  ten  miles  an  hour, 
andj  as  we  have  seen,  with  a  strong  ebb-tide  and  heavy  northwest 
wind;  and,  while  passing  through  them,  the  centre  tow-boat  of 
the  tier  on  the  starboard  side  struck  the.  bow  of  the  brig,  smashing 
her  timbers,  cut-water,  and  bowsprit,  and  otherwise  doing  great 
damage  to  the  vessel. 

The  captain  of  the  steamboat  admits  that  he  saw  the  brig  from 
three  to  five  hundred  feet  off  before  the  collision,  but,  as  he  could 
not  stop  his  boat  in  less  than  within  ten  or  fifteen  of  her  lengths, 
the  collision  was  inevitable.  He  admits,  also,  that  it  would  have 
required  all  her  power  to  have  stopped  within  that  distance,  as  it 
would  have  depended  upon  the  way  the  tow-boats  were  managed. 
The  rear  towa  were  not  so  fastened,  he  observes,  as  to  prevent 
their  swinging,  and  could  not  have  been.  He  gave  orders  in- 
stantly, on  discerning  the  brig,  to  starboard  the  helm,  and  passed 
the  same  order  to  the  tow-boats.  This  was  undoubtedly  the  proper 
order  at  the  time,  under  the  circumstances,  but  with  the  rate  of 
speed  of  the  steamer,  and  encumbered  as  she  was  with  her  tows, 

it  was  unavailing. 
[  *  225  ]  *  Upon  this  statement  of  the  facts  in  the  case,  it  is  man- 
ifest the  steamer  was  grossly  in  fault  in  entering  this 
crowd  of  vessels  at  anchor  in  the  harbor,  at  the  rate  of  speed  with 
which  she  was  moving,  especially  in  the  night  time.  A  collision 
with  some  of  them  thus  lying  in  her  trail  was  the  natural,  if  not 
inevitable,  result.  Lying  at  anchor,  they  were  disabled  from  adopt- 
ing any  measure  to  get  out  of  her  way,  and  encumbered  as  she  was 
with  tows,  fihe  was  not  in  a  condition  to  adopt  any  prompt  and 
effective  manoeuvre  to  avoid  the  danger.     The  continuance  of  the 
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speed,  therefore,  under  the  circumstances  of  wind  and  tide,  and 
encumbrance  and  embarrassment  of  the  tows,  was  the  grossest 
carelessness  and  neglect  of  duty,  without  the  semblance  of  excuse. 
Indeed,  the  term  carelessness  hardly  expresses  the  degree  of  fault; 
under  the  circumstances,  it  seems  almost  to  have  been  willful,  or 
what,  in  degree,  should  be  regarded  as  equally  criminal. 

The  steamboat  was  also  in  fault  in  not  having  a  look-out  at  the 
the  time,  properly  stationed.  The  captain  admits  that  no  person 
was  stationed  on  the  deck  as  a  look-out.  He  claims  to  have  been 
on  that  duty  himself,  although  he  stood  upon  the  upper  deck,  some 
fifteen  feet  above  the  water,  and  sixty  feet  from  the  bow  of  the 
steamer,  and  was  at  the  time  engaged  in  giving  directions  for  the 
management  of  her  and  her  tows. 

We  have  had  occasion  frequently  to  lay  down  the  rule,  that  it  is 
the  duty  of  steamboats  traversing  waters  where  sailing  vessels  are 
often  met  with,  to  have  a  trustworthy  and  constant  look-out,  sta- 
tioned at  a  part  of  the  vessel  best  adapted  for  that  purpose,  and 
whose  whole  business  was  to  discern  vessels  ahead,  or  approaching, 
80  as  to  give  the  earliest  notice  to  those  in  charge  of  the  navigation 
of  the  vessel;  and  that  the  omission,  in  case  of  a  collision,  would  be 
prima  facie  evidence  of  fault  on  the  part  of  the  steamer.  12  How. 
459;  10  lb.  585. 

It  is  insisted,  however,  on  the  part  of  the  steamboat,  that  the 
brig  was  also  in  fault,  in  not  showing  a  light  while  lying  at 
anchor.  We  have  looked  careftiUy  into  the  evidence  on  this  branch 
of  the  case,  and  are  satisfied  that  the  clear  weight  of  it  is  in  favor 
of  the  libellants,  and  that  a  proper  light  was  kept  constantly  in  the 
fore-rigging,  some  seventeen  feet  above  the  deck. 

Again,  it  is  claimed  that,  admitting  the  brig  had  a  light  su£S- 
cient,  within  the  requirements  of  the  admiralty  rule,  still  she  was 
in  fault  in  not  showing- a  light,  in  conformity  with  the  statutes  of 
New  York,  which  required  it  should  be  suspended  in  the  rigging, 
at  least  twenty  feet  above  deck.  1  Rev.  Stats,  p.  685,  §  12  ;  also 
Sess.  Laws,  1839,  p.  322. 

This  is  a  rule  of  navigation  prescribed  by  the  laws  of  New  York, 
and  is  doubtless  binding  upon  her  own  courts,  but  cannot 
*  regulate  the  decisions  of  the  federal  courts,  administer-  [  *  226  ] 
ing  the  general  admiralty  law.  They  can  be  governed 
only  by  the  principles  peculiar  to  that  system,  as  generally  recog- 
nized in  maritime  countries,  modified  by  acts  of  congress  independ- 
ently of  local  legislation.  The  Johanna  was  a  foreign  ship, 
engaged  in  the  general  commerce  of  the  country,  not  in  the  purely 
internal  trade  of  a  State.     The  Bark  Ghusan^  2  Story,  456. 
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We  agree,  an  exception  to  this  general  principle  is,  the  regula- 
tion of  steamboats  and  other  water  craft  in  the  ports  and  harbors 
of  the  States,  which  is  required  for  the  accommodation  and  safety 
of  vessels  resorting  thither  in  the  pursuits  of  business  and  com- 
merce. These  are  police  regulations  in  aid  and  furtherance  of 
commerce,  enacted  by  the  local  authorities,  who  have  a  knowledge 
of  the  wants  of  the  locality,  and  a  deep  interest  in  properly  provid- 
ing for  them. 

'  We  are  satisfied  the  decree  of  the  court  below  is  right,  and 
should  be  a£Srmed. 

Mr.  Justice  Daniel.  I  dissent  from  the  decision  just  pronounced. 
This  record  brings  before  us  what  the  testimony  shows  to  be  a  case 
of  simple  tort  or  trespass,  alleged  to  have  been  committed  in  the 
harbor  of  New  York,  which  might  have  been  disposed  of  upon  prin- 
ciples and  under  proceedings  familiar  to  the  habits  of  the  people  of 
the  country,  and  at  a  greater  economy  of  time  and  expense  than  is 
necessarily  incident  to  proceedings  like  those  just  sanctioned.  I 
should  always  be  reluctant,  were  there  no  considerations  other 
than  those  of  mere  convenience,  or  even  of  habit  or  prejudice  in- 
volved, to  interfere  with  the  local  institutions  or  customs  of  States 
or  communities.  It  is  proper  to  leave  to  these,  wherever  no  para- 
mount obligation  forbids  it,  the  adoption  and  practice  of  such  local 
institutions,  or  local  prejudices,  if  they  may  be  so  denominated. 
Much  higher  and  stronger  is  the  motive  for  forbe&ring  such  inter- 
ference, where  the  latter  cannot  be  clearly  traced  to  an  undoubted 
legitimate  authority.  I  hold  it  as  an  axiom  or  postulate,  that,  by 
the  admiralty  jurisdiction  vested  by  the  constitution  of  the  United 
States,  a  power  has  not  been,  nor  was  ever  intended  to  be,  dele- 
gated to  those  courts,  to  supersede  or  control  the  internal  polity  of 
the  States  in  providing  for  the  preservation  of  property,  or  for  the 
regulation  of  order,  or  the  security  of  personal  rights.  These  sub- 
jects constitute  a  class,  the  control  of  which  is  inseparable  from 
political  or  social  existence  in  the  States,  every  encroachment  upon 
which  is  an  instance  of  unwarrantable  assumption  in  the  federal 
government,  and  of  progressive  decline  in  the  health  and  vigor  in 
those  of  the  States.  Especially  does  it  seem  strange  to 
[  *  227  ]  me  that  there  should  *  anywhere  exist  a  tendency  to  ex- 
tend a  system  which,  however  attended  with  advantage 
when  limited  to  the  necessities  in  which  it  originated,  must,  almost 
in  every  instance,  be  attended  with  inconvenience,  and  not  unfre- 
quently  with  ruin  to  one  side  of  the  litigant  parties,  by  operating 
the  seizure  and  transmutation  of  property,  and,  of  course,  the  sus* 
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pension  if  not  the  destruction  of  all  business  in  which  that  property 
formed  a  necessary  instrument — and  this,  too,  before  an  adjudica- 
tion upon  the  rights  of  litigants  can  possibly  be  had  ;  and  although 
such  adjudication  may  be  in  favor  of  the  person  subjected  to  the 
consequences  just  mentioned.  The  guards  which  the  wisdom  and 
beneficence  of  the  common  law  and  equity  jurisprudence  of  the 
country  have  thrown  around  the  rights  of  property  will  tolerate  no 
consequences  like  these ;  they  require  judgment  before  execution  ; 
and  this  single  consideration,  were  there  no  other,  should  causd 
them  to  be  cherished  and  maintained,  rather  than  impugned  or 
evaded. 

The  case  before  us  furnishes  a  precedent,  a  pregnant  precedent, 
for  interference  with  the  harbor  regulations  of  every  town  in  the 
Union,  and  this,  too,  under  the  ambitious  and  undefinable  pre- 
tensions of  a  great  system  of  maritime  jurisprudence.  Truly  it 
may  be  said,  that  this  pretension  entirely  reverses  the  maxim  of 
that  venerable,  though  neglected  common  law,  De  minimis  non 
curat  lex;  e^  trespass  in  the  harbor  of  New  York  would  else  be  a 
quarry  upon  which  it  would  disdain  to  stoop. 

But,  independently  of  the  objection  to  the  decision  in  this  case, 
which,  in  my  view  of  it,  results  from  the  absence  of  power  under 
the  constitution,  upon  the  principles  of  justice  and  fairness,  were 
there  no  restriction  upon  the  powers  of  the  court,  its  decision  is 
altogether  unwarranted. 

The  evidence,  correctly  compared,  so  far  from  fixing  upon  the 
steamboat  the  fault  of  a  collision,  shows  that  collision  to  have  been 
very  probably,  if  not  certainly,  the  result  of  delinquency  on  the 
part  of  the  brig.  It  seems  to  have  become  a  favored  doctrine  that, 
in  all  cases  of  collision  between  steamboats  and  sailing  vessels, 
the  burden  of  proof,  either  for  excuse  or  exculpation,  is  to  be 
placed  on  the  steamboat,  because  it  is  said  that  she  is  in  a  great 
degree  independent  of  the  winds  and  the  tide,  and  possesses  entire 
control  of  her  movements.  This  rule,  when  applied  within  the 
limits  of  reason  and  the  bounds  of  unquestioned  or  obvious  right 
as  to  all  parties,  is  just,  and  should  be  enforced ;  but,  if  strained 
or  perverted  to  the  justification  or  toleration  of  willful  neglect,  or 
caprice^  or  perverseuess  on  the  one  side,  and  to  the  extension  of 
penal  infliction  on  those  who  have  been  involved,  by  the  indul- 
gence of  such  neglect  or  perverseness,  the  rule  becomes 
the  source  of  greater  mischiefs  than  it  professes  to  *  pre-  [  *  228  ] 
vent  or  cure.  It  imposes,  upon  an  important  class  of 
interests  in  society,  conditions  and  burdens  incompatible  with  the 
prosperity  or  even  with  the  existence  of  those  interests.     By  the 
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rule  thus  expounded — or  if  a  steamer,  merely  because  she  is  not 
propelled  by  the  winds  or  the  tides,  is,  under  all  circumstances, 
bound  to  avoid  a  vessel  navigated  by  sails,  it  would  follow  that, 
should  a  vessel  of  the  latter  description  wantonly  or  designedly 
place  herself  in  the  track  of  a  steamer,  or  even  put  chase  to  her 
with  that  object,  the  steamer  would  nevertheless  be  responsible  for 
the  effects  of  a  collision  thus  brought  about. 

Such  an  application  of  the  rule  cannot  be  correct.  Steamers 
have  their  rights  upon  the  waters  as  certain  and  entire  as  can  be 
those  of  sailing  vessels;  and  the  exercise  of  those  rights,  under 
the  injunctions  of  integrity  and  discretion,  is  all  that  can  justly 
be  demanded  of  them.  There  can  be  no  sound  reason  why  they 
should  be  placed  upon  a  ground  of  comparative  disadvantage 
with  reference  to  others.  Why  should  there  be  placed  under  a 
species  of  judicial  ban  a  mean  of  navigation  and  intercourse 
which,  in  regard  to  commerce,  science,  literature,  art,  wealth, 
comfort,  and  civilization,  has,  in  a  few  years,  advanced  the  world 
by  more  than  a  thousand  years,  perhaps,  beyond  the  point  at 
which  the  previous  and  ordinary  modes  of  navigation  would  pos- 
sibly have  attained?  I  am  most  unwilling  to  cripple  or  needlessly 
or  unjustly  to  burden  the  means  of  such  benefits  to  mankind  by 
harsh  and  oppressive  exactions. 

The  danger  and  injustice  of  such  a  course  are,  in  my  judgment^ 
exemplified  by  the  testimony  in  this  case,  and  by  the  conclusions 
deduced  by  the  court  from  that  testimony. 

The  witnesses  examined  in  this  case  are  of  three  classes  or  descrip- 
tions: 1.  Those  who  belonged  to  the  crew  of  the  brig.  2.  Those 
who  were  engaged  in  the  management  of  the  steamer.  3.  The 
owners  or  crews  of  the  several  barges  then  in  tow  by  the  steamer. 

It  is  admitted  on  all  sides  that  the  night  on  which  the  collision 
occurred  was  dark,  and  that  the  brig  was  anchored  in  the  much 
frequented  and  even  greatly  thronged  track  of  vessels  of  every 
description — in  fact,  in  the  very  port  of  New  York.  And  it  is 
equally  shown  that,  by  the  laws  of  the  State  of  New  York,  and  by 
rules  of  the  harbor,  vessels  thus  situated  are  required  to  hoist  a 
light  at  the  elevation  of  twenty  feet  above  the  deck.  There  are 
no  laws  of  the  State,  nor  regulations  of  the  port,  inhibiting  ingress 
and  egress  into  and  from  the  harbor  during  the  night,  nor  pre- 
scribing the  degree  of  speed  at  which  these  movements  shall  be 
accomplished;  and  any  such  regulation  would  be  inconvenient, 
and,  to  say  the  least  of  it,  useless,  where  the  precaution  of  a  light, 
such  as  that  prescribed  by  the  law  and  the  regulation  of 
[  *  229  ]  *the  port,  was  used.     And  it  would  seem  to  be  as  absurd 
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and  as  vain  to  prescribe  a  given  speed  to  a  steam  vessel  entering 
or  leaving  the  harbor,  as  it  would  be  to  attempt  the  same  thing 
as  to  sailing  vessels,  whose  speed,  at  least,  must  depend  upon  the 
state  of  the  wind  at  the  time  of  her  progress.  Every  necessity, 
every  reasonable  precaution,  every  guide,  is  supplied  by  a  suffi- 
cient light,  exhibited  at  the  proper  time  and  place. 

The  statements  of  the  crew  of  the  brig  are  vague,  and  by  no 
means  consistent,  with  respect  to  the  precautions  used  on  that 
vessel.  They  cannot  state  the  precise  time  at  which  a  light  was 
displayed,  nor  that  at  which  it  was  taken  down  to  be  used  for 
other  than  the  purposes  of  a  signal ;  nor  do*  they  concur  as  to  the 
hour  at  which  the  collision  occurred,  nor  as  to  the  lapse  of  time 
between  the  lowering  of  the  signal  light,  for  the  purpose  of  paying 
out  chain,  and  the  fact  of  collision.  They  do  agree  in  stating  the 
lowering,  and  in  the  use  of  the  light  for  another  purpose  than  that 
of  a  signal,  shortly  before  the  collision ;  and  in  the  further  import* 
ant  fact  that  the  lights  when  up,  was  suspended  several  feet  below 
the  elevation  required  by  the  law  and  the  harbor  regulations. 

It  is  an  opinion  frequently  expressed,  and  which  seems  to  have 
become  trite  with  many  persons,  with  reference  to  cases  of  collision, 
that  the  crews  of  the  different  vessels  are  almost  certain  to  swear 
to  such  facts  as  will  justify  the  conduct  of  their  own  vessel;  or,  in 
other  words,  will  excuse  or  justif]^  themselves,  and  cast  the  impu- 
tation of  blame  on  the  opposing  vessel  or  party,  even  at  the  cost 
of  perjury ;  and  that,  therefore,  little  or  no  faith  can  be  given  the 
oaths  of  the  officers  and  crews  of  the  respective  vessels.  With 
every  proper  allowance  for  the  influence  of  selfishness,  or  alarm, 
or  falsehood,  it  may  be  remarked  that  extreme  opinions,  like  the 
one  just  stated,  are  themselves  calculated  to  lead  to  error,  and 
would  often  defeat  the  purpose  which  the  diffidence  or  mistrust  on 
which  they  rest  would  seek  to  attain.  Collisions  between  vessels 
engaged  in  the  navigation,  either  on  the  ocean  or  on  rivers,  rarely 
occur  in  the  presence  of  spectators  wholly  detached  from  and  in- 
different to  the  events*  which  really  take  place.  The  scene  of  such 
events  is  usually  on  the  track  of  the  ocean,  the  course  of  rivers, 
midst  the  darkness  of  night,  where  and  when  there  are  none  to 
testify  save  those  who  participate  in  the  catastrophe ;  and  if  such 
persons,  under  the  influence  of  a  foregone  opinion,  are  to  be  set 
aside  as  unworthy  of  faith,  decisions  upon  cases  of  collision  will, 
and  indeed  must^  become  so  entirely  the  result  of  conjecture,  or 
of  an  arbitrary  rule,  as  to  challenge  but  a  small  share  of  public 
confidence ;  and  what  is  of  more  importance,  may  be  the  instru* 
ments  of  injustice  and  oppression.     The  error  and  inconsistency 
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[  *  230  ]  of  this  rule  *  is  strikingly  exemplified  in  the  present  in- 
stance, in  which  it  is  seen  that  the  testimony  on  which 
the  decision  professes  mainly  to  be  founded  is  said  to  be  that  of 
the  captain  of  the  steamer,  the  party  said  to  be  in  default — a 
source  of  evidence  denounced  by  the  rule  as  unworthy  of  belief. 
It  so  happens,  however,  by  a  conjuncture  quite  unusual,  that  the 
case  before  us  is  placed  beyond  the  operation  of  the  rule  of  evidence 
above  adverted  to.  Of  the  fourteen  witnesses  who  testify  on  behalf 
of  the  defendant  in  the  libel,  seven  of  them  did  not  belong  to  the 
steamer.  They  were  composed  of  the  masters  and  crews  of  the 
barges  then  in  tow  of  the  former,  and  whose  lives  and  property 
were  imperiled  by  any  misconduct  of  her  conductors,  with  regard 
to  whom  there  is  no  conceivable  ground  for  bias  or  partiality  on 
the  part  of  these  witnesses.  Yet  it  is  explicitly  declared  by  them 
all — and  they  all  appear  to  have  been  awake  and  in  a  situation 
to  observe  what  was  passing — that  not  one  of  them  saw  a  light  of 
any  description  or  in  any  position  displayed  from  the  brig ;  that 
the  latter  was  perceived  as  a  dark  spot  upon  the  water,  only  when 
approached  so  closely  as  to  be  at  the  immediate  point  of  collision. 
It  is  incomprehensible  to  my  mind  how  this  could  have  been  the 
case  had  there  been  lights  from  the  brig,  and  especially  at  the 
proper  elevation  prescribed  by  law.  Such  lights  must  have  been 
in  some  degree  perceptible,  instead  of  the  vessel  being  perceived 
only  at  the  very  point  of  contact,  as  a  dark  spot  upon  the  water. 
But  if  in  truth  the  brig  had  lights  at  all,  provided  they  were 
placed  in  a  situation  to  render  them  invisible,  or  on  a  place  below 
that  prescribed  by  law^  she  is  as  obnoxious  to  censure  as  if  she 
displayed  no  lights.  The  steamer  is  proved  to  have  been  abund- 
antly lighted.  To  excuse  a  departure  from  the  law,  either  in  fail- 
ing to  exhibit  any  lights,  or  displaying  such  as  were  insufficient 
or  placed  in  an  improper  position,  and  still  more  to  make  such 
delinquency  the  ground  of  reclamation  for  injuries  resulting  there- 
from, appears  to  me  to  be  the  award  of  a  premium  for  a  breach 
of  duty,  and  an  invitation  to  similar  offenses  by  others. 

Without  a  further  detail  of  the  testimony  in  this  case,  I  must 
say  that  the  preponderance  of  that  testimony  is,  in  my  judgment, 
against  the  libellant  upon  the  merits.  Independently,  therefore, 
of  the  objection  to  the  jurisdiction  of  the  court,  were  I  at  liberty 
to  disregard  that  objection,  I  think  that  the  libel  should  not  have 
been  sustained.  Upon  the  question  of  jurisdiction,  it  is  my  opinion 
that  the  libel  should  have  been  dismissed  apart  from  the  merits, 
and  that  the  case  should  by  this  court  be  remanded  to  the  circuit 
court,  with  directions  to  dismiss  the  libel,  with  costs. 
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18  H.  231. 
Adxibaltt — Damaged  Goods — Bill  of  Lading — Pbima  Facie  evidenoe  of  Souitd- 

NES8. 

1.  A  bill  of  lading  acknowledging  receipt  of  goods  in  good  order  imposes  on  the 
party  giving  it  the  necessity  of  overcoming  this  prima  fade  case  by  sufBcient  proof 
to  the  contrary. 

2.  In  this  case  the  evidence  satisfies  the  court  so  clearly  that  the  goods  (potatoes)  were 
nnsoand  when  received,  that  on  that  ground  the  judgment  of  the  district  court, 
affirmed  in  the  circuit  court,  is  reversed. 

Appeal  from  the  circuit  court  for  the  northern  district  of  New 
York.     Case  fully  stated  in  the  opinion. 

Mr.  Johnson  and  Mr.  Donohue,  for  appellant. 

Mr.  Beits  and  Mr.  Cutting,  for  appellee. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  in  rem,  against  a  foreign  vessel,  bj  libel; 
charging  that  the  libellant  shipped  on  her,  at  Hamburg,  in  Ger- 
many, 5,004  bushels  of  potatoes  in  good  order  and  well  con- 
ditioned for  the  purpose  of  shipping,  and  that,  by  the  long  and 
willful  delay  of  the  vessel  at  Hamburg,  and  on  her  voyage  to  New 
York,  (the  port  of  destination,)  and  through  the  carelessness  and 
misconduct  of  the  master  and  owner,  the  potatoes  became  and 
were  injured,  decayed,  and  wholly  lost  to  the  libellant. 

To  this  charge  the  respondents  answer,  that  the  decay  of  the 
potatoes  was  caused  by  their  lying  in  port  for  some  time  before 
they  were  put  on  board ;  and  that  they  were  delivered  to  the  vessel 
in  a  damp  and  wet  state,  and  were  not  in  a  sound  condition.  The 
alleged  negligence  is  denied  generally. 

On  the  foregoing  issue  the  district  court  made  an  interlocutory 
decree,  declaring  that,  ^Hhe  libellant  recover  in  this  action  against 
the  ship,  the  value  of  the  potatoes  at  Hamburg  at  the  time  they 
were  laden  on  board,  together  with  charges  and  expenses,  unless 
it  be  proved  by  the  claimants  that  they  were  not  then  in  a  good, 
sound  condition ;  or  that  they  perished  afterwards,  in  consequence 
of  inherent  disease  or  defects  existing  at  the  time  of  lading  the 
same,  and  not  from  the  prolonged  detention  in  their  transporta- 
tion ;  and  it  is  further  ordered,  that  it  be  referred  to  a  commis* 
sioner  to  ascertain  and  report  the  cause  of  the  destruction  and  loss 
of  the  potatoes,  and  their  value  at  the  time  of  shipment." 
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[  *  232  ]  *  The  commissioner  reported  that  he  had  heard  the 
parties  and  their  testimony,  and  found  that  the  potatoes 
were  in  a  sound  condition,  and  that  they  did  not  perish  afterwards 
in  consequence  of  inherent  disease  ,or  defects  existing  at  the  time 
of  loading  the  same,  but  that  the  cause  of  their  destruction  and 
loss  was  the  long  and  protracted  voyage  of  one  hundred  and  nine 
days ;  and  that  they  were  worth,  when  shipped,  (including  charges,) 

$2,256i-Vu. 

This  report  was  adopted  by  the  district  court,  and  a  decree  made 

accordingly. 

An  appeal  was  prosecuted  by  the  claimants  to  the  circuit  court, 
where  the  decree  below  was  affirmed. 

The  potatoes  were  shipped  in  bulk  in  the  hold  of  the  vessel, 
which  mode  of  shipment  was  adopted  at  the  instance  of  the  libel- 
lants'  agent,  who  superintended  their  stowage. 

It  appears  that  much  rain  fell  during  the  time  the  potatoes  were 
lying  in  lighters,  awaiting  an  opportunity  to  ship  them,  being 
about  a  month ;  and  it  rained  when  they  were  alongside,  and  put- 
ting into  the  vessel ;  and  in  our  opinion  it  is  satisfactorily  estab- 
lished, that  the  potatoes  were  wet  to  a  considerable  extent  when 
delivered  and  stowed  in  the  hold.  Wulff,  the  stevedore,  under 
whose  immediate  supervision  they  were  stowed,  deposes  that  they 
were  wet,  *^and  considering  their  condition,  and  their  being  ship- 
ped in  bulk,  he  thinks  they  should  not  have  been  shipped  across 
the  Atlantic;  for  said  potatoes  began  to  steam  before  the  sailing 
of  the  ship  Howard.  * ' 

The  pilot  of  The  Howard  deposes,  that  he  saw  them  steam  out 
of  the  fore-hatch,  during  the  passage  down  the  river,  before  the 
vessel  got  outside. 

Kumpel  deposes,  that  he  saw  the  potatoes  in  the  lighters  and  on 
board,  and  that  they  were  wet.     So  the  other  witnesses  prove, 

Kundsten,  mate  of  The  Howard,  deposes  that  the  potatoes  began 
to  have  a  bad  smell  when  thft  vessel  was  fourteen  days  out.  The 
captain  says  he  smelt  them  when  they  were  only  eight  days  at 
sea. 

It  is  proved  by  all  the  witnesses  of  both  sides,  that  the  potato 
crop  of  1849  was  much  blighted  and  diseased,  all  over  Germany; 
and  several  witnesses  declare,  that  potatoes  grown  that  year  were 
generally  unfit  for  shipment  across  the  ocean. 

The  libellants'  witness,  Heidpriein,  answers  to  cross-interroga- 
tories, that  he  purchased  and  sold  that  year  7,200.000  pounds 
of  potatoes;  that  the  crop  was  generally  unsound,  and  would 
not  stand  being  shipped  in  bulk  for  so  long  a  voyage  as  from 
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Hamburg  to  New  York;  says  he  shipped  to  Hamburg — about 
forty  German  miles,  (160  of  ours) — by  water,  and  that  no  cargo 
arrived,  after  being  on  the  way  from  four  to  fourteen  days, 
♦without  the  potatoes  being  in  a  bad  condition.  And  [*233| 
respecting  those  shipped  on  The  Howard,  he  states  that 
Mr.  Rawalle,  Mr.  Wissman's  agent,  applied  to  him  to  purchase 
potatoes ;  and  he,  having  none  to  sell,  told  Mr.  Rawalle  of  some  for 
sale  by  Lehman  and  Cleve — which,  not  being  sound,  the  deponent 
had  refused  to  buy — ^and  he  understood  Rawalle  purchased  them. 
Rawalle  deposes  that  he  got  the  potatoes  he  shipped  of  Deven  and 
Lehman,  but  declares  that  they  were  not  sick  or  diseased. 

Baalmann  deposes  that  he  saw  the  potatoes  in  the  lighters  ;  they 
were  in  a  bad  condition  and  diseased,  he  having  made  examination 
by  cutting  them  with  a  knife,  and  found  they  were  not  in  good 
shipping  order;  and  he  knows  that  potatoes  of  that  year's  growth, 
shipped  in  bulk  to  England,  arrived  there  in  a  worthless  state,  and 
had  to  be  thrown  overboard. 

Wulff,  the  stevedore,  says,  that  when  he  stowed  the  potatoes  he 
examined  them,  by  breaking  and  cutting ;  they  appeared  to  be 
unsound  and  diseased. 

The  master  of  The  Howard  deposes,  that  the  ship  Miles  took  a 
cargo  of  the  potatoes  purchased  by  Rawalle  for  Wissman,  and  what 
The  Miles  did  not  take  were  taken  by  The  Howard  ;  that  he,  the 
master,  purchased  some  of  the  potatoes  that  were  going  to  The 
Miles,  for  use  on  The  Howard,  which  proved  to  be  diseased  and 
unfit  for  use  on  being  cooked. 

The  mate  declares  that  the  potatoes  looked  well  outside,  but  when 
cut  open  they  had  sickness  in  them ;  that  the  potatoes  loaded  on 
both  vessels  came  from  the  same  man. 

Arianson,  master  of  the  bark  Miles,  deposes,  that  more  potatoes 
were  sent  to  The  Miles,  when  loading  at  Hamburg,  than  he  could 
take  on  board,  and  that  the  balance  were  sent  to  The  Howard ;  that 
the  potatoes  that  he  brought  rotted.  He  discovered  it  five  or  six 
weeks  after  going  to  sea,  by  the  smell,  which  was  two  or  three 
weeks  before  arriving  at  New  York. 

The  owner  having  been  committed  to  the  prima  fade  facts  of 
soundness  and  good  condition  by  his  contract  of  affreightment,  it 
was  properly  imposed  on  him  by  the  district  court  to  establish  the 
contrary  by  due  proof;  and  our  opinion  is,  that  the  proof  produced 
by  him  does  overcome  the  prima  fade  presumption,  and  shows  the 
potatoes  of  the  libellant  to  have  been  unsound  and  unfit  for  ship- 
ment, and  especially  unfit  to  be  shipped  in  bulk  and  wet,  as  was 
done  by  the  libellant' s  agent. 
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Bawalle  was  examined  for  the  libellant  several  times.  He  de- 
poses, that  the  potatoes  were  put  on  board  in  good  order ;  that 
they  were  dry  and  sound ;  and,  in  his  opinion,  if  The  Howard 
had  sailed  in  due  time,  according  to  her  advertisement,  they  would 
have  arrived  at  New  York  in  a  sound  condition. 

As  a  dealer  in  this  article,  the  witness  had  very  small 
[  *  234  ]  *  experience  compared  with  various  others  examined ;  none 
of  whom  expressed  the  belief  that  this  cargo,  stowed  in 
bulk,  could  have  reached  the  port  of  destination  uninjured.  But 
what  appears  to  us  far  more  satisfactory  than  the  speculations  of 
witnesses  is,  that  the  cargo  of  The  Miles  was  lost  by  decay,  she 
being  loaded  at  the  same  time  and  in  the  same  manner  as  was  The 
Howard,  and  with  part  of  the  potatoes  taken  from  the  same  light- 
ers— although  The  Miles  made  her  voyage  in  due  time. 

Our  conclusion  is,  that  the  libellant's  case  has  no  merits.  It  is 
therefore  ordered,  that  the  decree  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  that  court,  with  directions  to  dismiss 
the  libel  with  costs. 

Mr.  Justice  Danibl.  In  the  opinion  just  pronounced,  so  far  as 
it  goes  to  demonstrate  the  entire  want  of  justice  in  the  demand  of 
the  libellant,  I  entirely  concur,  the  testimony  in  this  case  having 
satisfactorily  ascertained  that  the  loss  of  the  cargo  was  inevitable 
from  the  character  of  the  subject  of  which  that  cargo  consisted,  and 
that  by  no  degree  of  diligence  or  care  could  it  have  been  trans- 
ported in  good  condition  to  its  point  of  destination.  But,  inde- 
pendeutly  of  these  considerations,  and  in  advancQ  of  them,  there  is 
another  which  of  itself,  in  my  judgment,  should  have  prevented  the 
claim  of  the  libellant  from  being  established  or  entertained  at  all 
in  the  district  and  circuit  courts,  and  whic'i  should  operate  with 
equal  effect  in  preventing  its  being  entertained  here. 

This  case  is  one  of  contract  between  the  owner  of  property  and 
the  master  of  a  vessel  to  transport  a  cargo  of  potatoes  from  Ham- 
burg and  to  deliver  them  in  New  York.  It  is  nothing  more  than 
a  contract  between  the  owner  of  property  and  a  carrier  to  convey  a 
given  subject  for  hire.  It  was  a  contract  made  upbn  land  to  be 
terminated  and  executed  upon  the  land  for  a  stipulated  compensa- 
tion, and  not  strictly  or  properly  a  maritime  contract,  in  any  sense 
beyond  any  other  contract,  in  the  performance  of  which  a  party  or 
agent  would  be  compellable  to  cross  the  ocean  or  even  to  pass  a 
river.  It  did  not  begin  and  terminate  on  the  sea.  Upon  this  con- 
tract an  action  might  have  been  instituted  in  a  court  of  law  either 
upon  the  charter-party  or  the  bill  of  lading,  in  conformity  with 
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ancient  and  well-settled  practice,  and  could  have  been  as  speedily 
and  efficiently  decided  in  such  a  court  as  it  could  be  in  the  present 
form  of  proceeding,  less  familiar  to  the  common  understanding  and 
•habits  of  the  country,  dubious  and  undefined  in  its  claims  to  power, 
and  attended  with  expenses  beyond  those  incident  to  the  usual 
tribunals  of  the  land. 

*  My  opinion  is,  that  for  want  of  jurisdiction  in  the  [  *  235  ] 
case  presented  upon  the  face  of  the  libel,  that  libel  should 
have  been  dismissed  by  the  circuit  court,  and  that  this  court  should 
noW;  for  that  cause,  order  it  to  be  dismissed. 


John  P.  McKinney,  Plaintiff  in  Error,  v.  Manuel  Bavibgk)  and 

Wife. 

18  H.  235. 
Law  of  Texas  as  to  Aliens  holdiho  Lahd. 

1.  By  the  laws  of  Mexico  prior  to  the  revolation  ia  Texas,  no  one  could  hold  land 
there  who  did  not  reside  in  Mexico. 

2.  By  the  law  of  Texas,  persons  who  left  Texas  at  the  time  of  the  revolation  for  other 
parts  of  Mexico,  and  continued  to  reside  without  the  limits  of  Texas,  forfeited  their 
title  to  lands  in  Texas. 

3.  The  introduction  of  the  common  law,  as  the  basis  of  the  law  of  Texas,  did  not  aid 
snob  persons. 

4.  Coneequently  no  citizen  of  Mexico  dying  in  Mexico  could  transmit  by  inheritance 
title  to  land  in  Texas  to  a  person  also  a  citizen  of  Mexico. 

5.  The  8th  section  of  the  treaty  of  Guadalupe  Hidalgo  had  reference  to  the  territory 
acquired  by  the  United^States  by  that  treaty,  and  did  not  refer  to  Texas. 

The  case  came  up  by  writ  of  error  to  the  district  court  for  the 
district  of  Texas,  and  is  fully  stated  in  the  opinion. 

Mr,  Hale,  for  plaintiff  in  error. 

Mr,  Hughes,  for  defendant. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  236  ] 
The  defendants  (Saviego  and  wife)  claimed,  in  the  dis- 
trict court,  two  and  one  half  leagues  of  land  lying  in  the  counties  of 
Goliad  and  Refugio,  in  Texas,  as  an  inheritance  of  Mad- 
ame *  Saviego,  from  her  mother,  Gertrudis  Barrera,  who  [  *  237  ] 
died  in  Matamoros,  in  Mexico,  in  1842. 

Gertrudis  Barrera  acquired,  in  1834,  one  league  of  the  locus  in 
quo  by  donation,  and  the  remainder  by  purchase  under  the  coloni- 
ssation  laws  of  the  State  of  Coahuila  and  Texas,  while  it  formed  a 
Vol.  i— 13 
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part  of  the  republic  of  Mexico.  She  occupied  and  improved  the 
land  until  the  commencement  of  the  revolutionary  raovements  in 
Texas,  in  1835,  but  prior  to  the  declaratiou  of  independence  in 
that  year  she  emigrated  and  bec^ime  a  resident  of  Matamoros, 
where  she  continued  until  her  death.  The  plaintiffs  were  also 
citizens  of  Coahuila  and  Texas,  but  abandoned  their  connection 
with  Texas  in  company  with  their  ancestress,  and  have  retained 
their  status  as  Mexican  citizens. 

They  are  described  on  the  record  as  aliens  and  citizens,  and  resi- 
dencs  of  the  city  of  Matamoros,  in  the  State  of  Tamaulipas,  in  the 
republic  of  Mexico.  The  defendant  claimed  the  land  by  virtue  of 
locations  and  surveys  of  valid  land  certificates,  which  had  been 
regularly  returned  to  the  general  land  office,  in  Texas,  before  the 
3lBt  August,  1853. 

A  number  of  questions  are  presented  in  the  bill  of  exceptions, 
but  the  opinion  the  court  has  formed  upon  the  12th,  13th,  and  14th 
instructions,  given  at  the  instance  of  the  plaintiffs,  in  the  district 
court,  renders  it  unnecessary  ibr  us  to  consider  any  others.  These 
instructions  are  as  follows  : 

"  12.  If  Gertrudis  Barrera  was  a  citizen  of  the  republic  of  Mex- 
ico, domiciliated  within  the  State  of  Coahuila  and  Texas  when  the 
land  in  question  was  granted  to  her,  her  abandonment  of  the  State 
of  Coahuila  and  Texas,  and  settlement  in  Matamoros,  in  the  State 
of  Tamaulipas,  after  the  commencement  of  the  revolution  in  Texas, 
and  before  the  declaration  of  Texan  independence,  was  not  a  for- 
feiture of  the  land  so  granted,  nor  did  the  land  thereby  become 
vacant ;  and  after  the  close  of  the  revolution  in  Texas,  she  would 
have  been  authorized  to  enforce  her  right,  had  she  then  been 
living. 

^^  13.  If  Madame  Barrera  died  in  Tamaulipas,  in  1842,  then 
being  a  citizen  of  the  said  State  of  Tamaulipas,  domiciliated  there, 
and  the  female  plaintiff  was  her  only  heir,  she  too  being  a  citizen 
of,  and  domiciliated  in  Tamaulipas,  said  heir  could  and  did  take, 
by  the  law  here,  the  land  in  contest,  by  descent,  and  had  a  right 
to  enforce  her  title  by  descent,  to  the  same  extent  that  her  ancestor 
could  have  done,  but  subject,  as  she  is  an  alien, 'to  forfeiture  by- 
proceedings  on  the  part  of  the  State. 

'*  14.  But  if  no  proceedings  were  instituted  and  perfected  before 
the  late  treaty  between  the  United  States  and  Mexico,  the  right  in 
said  heir  becomes  perfect,  and  not  subject  to  forfeiture,  by  virtue  of 

the  8th  article  of  said  treaty.'' 
[  *  238  ]       *  It  is  settled,  in  the  jurisprudence  of  Texas,  that  the  col- 
onization laws  of  Coahuila  and  Texas  annex,  as  an  endur- 
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ing  and  peremptory  condition,  to  all  titles  issued  by  their  author- 
ity, that  the  grantee,  so  long  as  he  remains  the  proprietor,  shall 
continue  his  domicile  within  the  republic  of  Mexico,  of  which  that 
State  formed  a  part.  A  change  of  domicile  operated  to  defeat  the 
estate  of  the  grantee,  and  to  restore  the  land  without  encumbrance 
to  the  public  domain,  so  that,  without  a  judicial  or  other  inquiry, 
it  might  be  regranted.  The  same  jurisprudence  recognizes  the  pro- 
hibition upon  foreigners  to  inherit  lands  in  Mexico,  for  the  owners 
of  lands  were  subject  to  charges  and  obligations  which  citizens 
could  alone  perform.  Halieman  v.  Peebles,  1  Texas,  673  ;  Horton 
r.  Brown,  2  ibid.  78 ;  Yates  v.  lams,  10  ibid.  168. 

The  conduct  of  Gertrudis  Barrera  and  her  children,  the  defend- 
ants in  this  suit,  after  the  commencement  of  the  revolutionary 
movements  in  Texas,  and  which  separated  that  State  from  Mexico, 
deprived  them  of  all  claim  to  political  rights  in  the  new  republic, 
and  placed  them  under  the  civil  disabilities  of  foreigners  under  its 
laws.  The  constitution  of  Texas,  of  1836,  identified  as  citizens 
only  such  persons  as  were  residing  in  Texas  on  the  day  of  the  dec- 
laration of  independence,  or  should  be  naturalized  according  to  its 
provisions.  Hart.  Dig.  35,  38 ;  Inglis  v.  Trustees  of  the  Sailors' 
Snug  Harbor,  3  Pet.  99.  The  same  instrument  provided  that  ^*  no 
alien  shall  hold  land  in  Texas,  except  by  titles  emanating  directly 
from  the  government  of  this  republic,"  (Hart.  Dig.  38,  §  10,)  and 
provided  that  congress  should,  as  early  as  practicable,  introduce  by 
statute  the  common  law  of  England,  with  such  modifications  as 
the  circumstances  of  the  State  might  require.  This  duty  was  per- 
formed in  1840,  by  an  enactment  that  "  the  common  law  of  Eng- 
land, so  far  as  it  is  not  inconsistent  with  the  constitution  or  acts 
of  congress  now  in  force,  shall,  together  with  such  acts,  be  the 
rule  of  decision  in  this  republic,  and  shall  continue  in  full  force 
until  altered  or  repealed  by  congress."  The  common-law  author- 
ities clearly  establish  that  Madame  Saviego,  under  the  circum- 
stances, is  not  deemed  to  be  an  heir  at.  law,  having  no  inheritable 
blood,  and,  in  the  absence  of  such  heirs,  the  estate  would  be  cast 
immediately  upon  the  State,  without  inquest  of  oflSce.  Orr  t;. 
Hodgson,  4  Wheat.  453  ;  Hardy  v.  De  Leon,  5  Texas,  211,  242. 

We  shall  now  examine  if  there  are  other  provisions  in  the  laws 
of  Texas  to  relieve  the  defendants  from  the  apparent  disability. 

The  constitution  of  Texas,  by  way  of  exception  to  the  general 
inhibition  upon  aliens  to  '^  hold  lands  except  by  titles  emanating 
directly  from  the  republic,"  declares,  that  '*if  any  citizen 
should  *die  intestate  or  otherwise,  his  children  or  heirs  [*239] 
ffhall  inherit  his  estate,  and  aliens  shall  have  a  reason- 


196         SUPREME  COURT  OF  THE  UNITED  STATES. 

McKinney  v.  Saviego. 


able  time  to  take  possession  of  and  dispose  of  the  same  in  a  manner 
hereafter  to  be  pointed  out  by  law."  The  10th  section  of  the  law 
of  distribution  and  descent,  (Hart.  Dig.  art.  685,)  provides :  "  In 
making  title  to  land  by  descent,  it  shall  be  no  bar  to  a  party  that 
any  ancestor,  through  whom  he  derives  his  descent  from  the  intes- 
tate, is  or  hath  been  an  alien  ;  and  every  alien  to  whom  any  laud 
may  be  devised  or  may  descend,  shall  have  nine  years  to  become  a 
citizen  of  the  republic  and  take  possession  of  such  land ;  or  shall 
have  nine  years  to  sell  the  same,  before  it  shall  be  declared  for- 
feited, or  before  it  shall  escheat  to  the  government."  The  first 
clause  of  this  section  is  substantially  a  re-enactment  of  the  statute 
of  11  and  12  William  III.,  c.  6,  and  removes  no  other  defect  than 
the  want  of  inheritable  blood  arising  from  the  alienage  of  some 
person  through  whom  the  heir  must  deduce  his  claim.  McCreery 
V.  Somerville,  9  Wheat.  354. 

The  second  clause  modifies  the  existing  laws  which  regulate  the 
capacities  of  aliens  to  take  or  hold  real  property  in  the  State, 
whether  by  devise  or  descent. 

But  the  remedial  effect  of  the  act  does  not  extend  beyond  the 
disability  of  an  alien  heir.  It  contains  no  enactment  in  favor  of 
an  alien  who  may  have  acquired  possession  or  property  in  lands, 
whereby  he  could  make  a  valid  bequest  or  transmit  it  to  his  heirs, 
whether  aliens  or  citizens  by  descent. 

The  act  of  which  this  section  forms  a  part  is  framed  for  the  dis- 
posal of  the  estates  of  those  having  **  title  to  any  estate  in  inherit- 
ance, and  regulates  its  descent  or  distribution."  The  prohibition 
in  the  constitution  upon  aliens  to  hold  lands  in  Texas,  and  the 
limited  powers  of  congress  to  introduce  favorable  conditions  in 
favor  of  alien  heirs,  must  be  remembered  in  ascertaining  its  mean- 
ing. The  constitution  had  provided  for  the  transmission  of  the 
estates  of  citizens  to  their  children  or  heirs,  (being  citizens,)  and 
then  provides  that  congress  shall  legislate  to  give  to  aliens  a 
reasonable  time  to  take  possession  and  to  dispose  of  such  an 
inheritance.  Neither  the  language  of  the  act  nor  the  policy  of 
the  State,  as  it  may  be  discovered  from  its  constitutions  and  laws, 
authorizes  the  conclusion  that  an  alien,  claiming  real  property 
in  Texas,  can  transmit  it  by  descent,  to  an  heir  who  is  also  an 
alien. 

The  subject-matter  to  which  these  provisions  all  relate  is  the 
estates  of  citizens ;  and  we  cannot  apply  their  conditions  to  the 
special  and  peculiar  case  of  an  inheritance  claimed  by  an  alien  heir 
in  the  right  of  an  alien  intestate.  The  question  has  not  arisen, 
so  far  as  we  can  discover,  in  the  courts  of  Texas;  hut  in  the  case 
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of  Cryer  v,  Andrews,  11  Texas,  170,  the  court  seems  to  assume 
that  the  act  we  have  considered  was  a  legislative  compli- 
*ance  with  the  constitutional  guarantees  in  favor  of  the  [*240] 
alien  heirs  of  deceased  citizens;  and  that  the  alien  heir 
must,  within  nine  years,  sell  the  lands  or  become  a  citizen.  In 
the  present  instance,  citizenship  has  not  been  acquired,  which 
that  court  seems  to  treat  as  a  prerequisite  to  an  entry  on  the 
inheritance. 

The  last  question  remaining  for  consideration  arises  on  the  8th 
section  of  the  treaty  with  the  republic  of  Mexico  of  the  2d  Feb- 
uary,  1848,  (9  Stats,  at  Large,  923,)  called  the  treaty  of  Guada- 
lupe Hidalgo.  The  first  clause  of  that  article  provides  ''for  the 
Mexicans  now  established  in  territories  previously  belonging  to 
Mexico,  and  which  remain  for  the  future  within  the  limits  of  the 
United  States."  The  second  clause  provides  for  those  who  shall 
prefer  to  remain  in  the  said  territories,  and  they  are  authorized 
to  retain  the  title  of  Mexican  citizens  or  acquire  the  rights  of 
citizens  of  the  United  States.  The  third  clause  prescribes,  ''that 
in  the  said  territories  property  of  every  kind,  now  belonging  to 
Mexicans  not  established  there,  shall  be  inviolably  respected.  The 
present  owners,  the  heirs  of  these,  and  all  Mexicans  who  may  here- 
after acquire  said  property  by  contract,  shall  enjoy  with  respect 
to  it  guarantees  equally  ample  as  if  the  same  belonged  to  citizens 
of  the  United  States."  To  what  territories  did  the  high  contract- 
ing parties  refer  to  in  this  article?  We  think  it  clear  that  they 
did  not  refer  to  any  portion  of  the  acknowledged  limits  of  Texas. 
The  territories  alluded  to  are  those  which  had,  previously  to  the 
treaty,  belonged  to  Mexico,  and  which,  after  the  treaty,  should 
remain  within  the  limits  of  the  United  States.  The  republic  of 
Texas  had  been  many  years  before  acknowledged  by  the  United 
States  as  existing  separately  and  independently  of  Mexico;  and  as 
a  separate  and  independent  State  it  had  been  admitted  to  the 
Union.  The  government  of  the  United  States,  by  that  act,  had 
conferred  upon  the  population  established  there  all  the  privileges 
within  their  constitutional  competency  to  grant. 

The  various  stipulations  contained  in  this  article  are  wholly 
inapplicable  to  the  persons  who,  before  the  revolution  in  Texas,  had 
been  citizens  of  Mexico,  and  who,  by  that  revolution,  had  been 
separated  from  it. 

The  right  of  property,  to  which  this  article  of  the  treaty  was 
designed  to  afford  a  guarantee,  extended  to  propert;^  of  every  kind 
which,  at  its  date,  belonging  to  Mexican  citizens,  ("now  belonging 
to  Mexicans,")  not  established  within  the  territories  then  ceded 
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to  the  United  States.  In  the  present  instance,  the  republic  of 
Texas  had  acquired  title  many  years  before,  and  the  land  at  the 
date  formed  a  part  of  its  public  domain. 

Our  conclusion  is,  that  the  judgment  of  the  district  court  should 
be  reversed,  and  the  cause  remanded  to  that  court  for  further  pro- 
ceedings. 


The  United  States,  Plaintiffs  in  Error,  v.  The  Minnesota  and 

Northwestern  Railroad  Company. 

18  H.  241. 

DlBOONTINUANCE  OF  A  WbIT  OF  EbROB  IV  THIS  CoUBT. 

This  conrt  allowed  the  attorney  general  to  dismiss  and  discontinue  a  case  bronght  here 
by  writ  of  error  on  behalf  of  the  United  States,  on  his  statement  that  the  record  did 
not  present  certain  matters  which  the  attorney  general  considered  neceesary  to  a 
decision  of  the  questions  intended  to  be  raised  in  the  case. 

The  case  comes  from  the  supreme  court  of  Minnesota  Territory 
by  writ  of  error,  and  the  point  is  stated  in  the  opinion. 

Mr.  Cushingy  for  the  motion. 

Mr.  Barbour  and  Mr.  Johnaofiy  opposed. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  Territory  of 
Minnesota. 

An  action  of  trespass  was  brought  by  the  United  States  against 
the  defendants  before  the  district  court  of  the  first  district,  in  the 
county  of  Goodhue,  in  said  Territory,  for  an  alleged  trespass  com- 
mitted on  section  3,  in  township  No.  112  north,  of  the  public  lands. 

The  defendants  justified  under  an  act  of  incorporation  by  the 
legislature  of  the  said  Territory,  passed  March  4,  1854,  and  by 
which  they  were  empowered  to  construct  a  railroad  from  a  point 
on  the  northwest  shore  of  Lake  Superior,  and  near  the  mouth  of 
the  St.  Louis  river,  across  the  said  Territory  of  Minnesota,  by  the 
way  of  St.  Anthony  and  St.  Paul,  over  the  Mississippi  at  St.  Paul, 
and  to  such  point  on  the  northern  boundary  line  of  the  State  of 
Iowa,  as  the  board  of  directors  might  designate,  which  point 
should  be  selected  with  reference  to  the  best  route  to  the  city  of 
Dubuque,  provided  the  location  of  the  road  should  conform  in  all 
respects  to  such  route  as  might  be  designated  in  any  act  of  con- 
gress granting  lands  for  the  construction  of  a  railroad  through 
the  Territory. 
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The  act  of  incorporation  also  provided  that  any  lands  granted 
to  the  Territory  in  aid  of  the  construction  of  this  road,  should  1be 
deemed  vested  in  fee-simple  in  the  company;  and  further,  it  is 
alleged  that  by  an  act  of  congress,  passed  June  29,  1854,  for  the 
purpose  of  aiding  in  the  construction  of  the  road,  every  alternat<e 
section  of  land  designated  by  odd  numbers,  for  six  sec- 
tions *  in  width  on  each  side  of  the  road  along  the  line,  [  *  242  ] 
was  granted  to  the  Territory  upon  the  terms  and  condi- 
tions specified  in  the  said  act ;  and  also,  that  the  said  defendants 
caused  a  survey  and  location  of  the  road  as  contemplated  by  the 
act  of  incorporation,  and  that  said  road  includes  the  land  upon 
which  the  trespass  complained  of  was  committed,  and  which  is  a 
portion  of  one  of  the  sections  granted  to  the  Territory  of  Minnesota 
by  the  act  of  congress  aforesaid. 

The  plaintiff  to  this  defense  set  up,  by  way  of  replication,  that 
before  the  trespasses  complained  of  were  committed,  namely,  on  the 
4th  of  August,  1854,  an  act  was  passed  by  congress  repealing  the 
act  previously  passed  on  the  29th  of  June,-  granting  land  in  aid  of 
the  construction  of  said  road. 

To  this  replication  the  defendants  demurred,  and  the  plaintiff 
joined  in  the  demurrer. 

The  district  court  gave  judgment  for  the  defendants  on  the  de- 
murrer. 

An  appeal  was  taken  from  this  judgment  to  the  supreme  court 
of  the  Territory,  where,  after  argument,  the  judgment  was  affirmed. 
From  this  judgment  the  plaintiff  has  appealed  to  this  court  by  writ 
of  error. 

The  writ  of  error  was  made  returnable  to  this  court  on  the  fourth 
Monday  of  December,  1864,  and  the  record  was  brought  up  by  the 
defendants  in  error,  and  filed  and  docket^  on  the  21st  of  the  same 
month. 

The  attorney  general  now  moves,  on  behalf  of  the  United  States, 
to  withdraw  his  writ  of  error,  and  discontinue  the  appeal  to  this 
court,  which  motion  is  resisted  by  the  counsel  for  the  def(^ndants. 

After  an  appeal  brought  to  the  appellate  court,  the  withdrawal 
or  discontinuance  of  the  same  is  not  a  matter  of  course,  but,  if  the 
plaintiff  finds  it  expedient  to  discontinue,  he  must  first  obtain 
leave  of  the  court.  2  Daniel's  Pr.  1644;  11  Pet.  56.  The  discon- 
tinuance is  usually  granted  on  the  application,  unless  some  special 
reason  be  shown  by  the  defendant  for  retaining  the  case  with  a 
view  to  a  determination  on  the  merits.  Usually,  the  courts  will 
not  allow  it,  if  the  party  intend  at  some  future  time  to  bring  a 
new  appeal,  as  the  allowance  under  such  circumstances  would  be 
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unjust  to  the  defendant.  There  is  no  such  ground  of  objection 
here,  as  the  attorney  general  disclaims  trying  the  questions  in- 
volved upon  the  present  pleadings.  These  pleadings,  with  the 
exception  of  some  questions  arising  upon  the  powers  conferred 
upon  the  defendants  under  their  act  of  incorporation,  confine  the 
issue  to  the  effect  and  operation  of  the  act  of  congress  granting  the 
lands  in  aid  of  the  construction  of  the  road,  and  of  the 
['*'243]  subsequent  repealing  act.  And  these,  '''doubtless,  com- 
prised all  the  questions  which  the  counsel  in  the  court 
below,  representing  the  United  States,  supposed  could  be  material. 
They  are  presented  very  fully  and  lawyer-like  upon  the  record, 
and  are  involved  in  the  judgment  rendered  in  the  court  below. 

The  attorney  general,  however,  avers,  that  there  are  other  ques- 
tions than  those  appearing  on  the  record,  which  he  deems  material 
to  be  brought  to  the  consideration  of  the  court  in  deciding  upon  the 
force  and  effect  of  these  acts  of  congress  referred  to,  and  without 
which  he  is  unwilling  to  submit  the  case  to  the  final  determination 
of  this  court ;  and  asks,  ttherefore,  for  a  withdrawal  of  the  appeal. 
Without  expressing  any  opinion  whether  there  may  or  may  not  be 
questions  presented,  other  than  those  appearing  upon  this  record, 
bearing  upon  the  general  matters  involved  in  the  litigation,  the 
court  are  of  opinion  that  the  grounds  stated  by  the  attorney  gen- 
eral, and  his  opinion  expressed  as  the  legal  representative  of  the 
government,  are  sufficient  to  justify  us  in  granting  leave  for  the 
discontinuance. 

Some  technical  grounds  have  been  presented,  depending  upon 
the  rules  and  practice  of  the  court  for  the  dismissal  of  the  case 
from  the  docket,  and  of  the  writ  of  error,  which  we  have  not 
deemed  it  important  to  notice,  as  we  think  the  motion  should  be 
granted  upon  the  general  ground  stated. 

Motion  to  withdraw  and  discontinue  the  appeal  by  writ  of  error 
in  this  case  granted. 


Jahbs  L.  Calcotb^  Plaintiff  in  Error,  v,  Fksderige  Stakton  and 

Hekrt  S.  Buceneb. 

18  H.  243. 

JUBISDICIIOir  OVEB  JuDOMEHTS  OF  StATE  CoUBTS. 

On  a  bill  filed  in  a  State  court,  to  set  aside  the  discharge  of  a  bankrupt,  that  court  Bua- 
iained  a  demurrer  to  the  bill.  Such  a  decree  confers  no  jurisdiction  on  this  court, 
because  it  does  not  appear  that  any  construction  of  the  bankrupt  law  was  made  by 
the  court  or  was  necessary  to  its  judgment;  and  second,  if  any  such  matter  was  con- 
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sidered,  the  decision  was  in  favor  of  the  right  claimed  nnder  the  bankrupt  act,  and 
not  against  it. 

Writ  of  error  to  the  high  court  of  errors  and  appeals  of  Missis- 
sippi. The  case^  as  considered  on  the  motion  to  dismiss,  is  stated 
in  the  opinion. 

Mr.  Benjamin,  for  the  motion  to  dismiss. 

Mr.  Day  and  Mr.  Johnson^  against  it. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.  [  *  244  ] 

This  case  comes  before  us  on  a  motion  to  dismiss  for 
want  of  jurisdiction.     It  is  a  writ  of  error  to  the  high  court  of 
errors  and  appeals  of  the  State  of  Mississippi. 

The  plaintiff  in  error,  who  was  complainant  in  a  bill  in  equity 
before  the  chancellor  of  that  State,  claims  jurisdiction  for  this  court 
to  review  the  judgment  of  the  court  of  appeals,  under  the  25th  sec- 
tion of  the  judiciary  act,  because  the  title  to  his  demand  comes 
through  a  bankrupt  assignee,  and  therefore  from  an  authority 
exercised  under  an  act  of  congress,  and  because  the  judgment  of 
the  State  court  was  against  his  claim.  He  contends  that  his  case  * 
is  within  the  third  clause  of  this  section,  which  authorizes  this 
court  to  review  the  decision  of  a  State  court  *' where  is  drawn  in 
question  the  construction  of  any  clause  of  the  constitution  ^  or  of  a 
treaty  or  statute,  or  commission  held  under  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege,  or  exemption  spe- 
cially set  up  or  claimed,"  &c. 

It  is  not  enough  to  give  jurisdiction  to  this  court,  under  this 
clause,  that  the  decision  of  the  State,  court  was  against  a  party 
claiming  title  under  some  statute  of,  or  commission  held  under,  the 
United  States.  The  origin  of  the  title  may  be  but  an  accident  of 
the  controversy,  and  not  the  subject  or  substance  of  it.  The  suit 
must  have  drawn  in  question  the  construction  of  such  statute  or 
commission,  and  the  judgment  of  the  State  court  must  have  been 
adverse  to  the  claim  set  up  under  them.  ^^The  record  also  must 
show,  if  not  ipsisaimis  verbis,  at  least,  by  clear  and  necessary  in- 
tendment, that  such  question  of  ^  construction '  was  raised,  and 
must  have  been  decided  in  order  to  induce  the  judgment.  It  is 
not  enough  to  show  that  the  question  might  have  arisen,  and 
been  applicable  to  the  case,  unless  it  is  further  shown  on  the 
record  that  it  did  arise,  and  was  applied  by  the  State 
♦court  to  the  case."  The  cases  which  establish  these  [*245] 
principles  are  too  numerous  for  quotation. 

The  record  before  us  presents  no  evidence  that  such  a  question 
did  arise,  or  could  have  been  decided. 
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The  bill  shows  that,  twelve  years  after  the  defendants  were 
discharged  under  the  bankrupt  act,  the  complainant  got  an  as- 
signment of  certain  claims  against  them  from  creditors  who  had 
received  their  dividends  of  the  bankrupt's  assets,  without  question- 
ing the  legality  of  their  discharge;  that  being  thus  possessed,  he 
set  about  '*  to  ferret  out  the  frauds,  devices,  combinations,  priorities, 
preferences,  &c. ,  &c. ,  practised,  done,  and  given  by  the  defendants ;' ' 
and  that  he  had  discovered  numerous  instances  of  preferences  given 
by  the  defendants  to  indorsers  and  other  favored  creditors  previous 
to  their  bankruptcy,  in  consequence  of  which  it  was  alleged  that 
their  certificate  of  discharge  was  void.  The  balances  claimed 
under  these  assignments,  with  interest,  would  amount  to  near  a 
million  of  dollars.  The  averment  of  the  bill,  that  the  assign- 
ments to  the  complainant  were  for  ^^  value  received,"  would  be 
satisfied  by  the  consideration  of  a  dollar  or  less.  The  respondents 
demurred  to  the  bill,  and  set  forth  numerous  causes  of  demurrer; 
the  chief  of  which  were  a  want  of  equity  in  the  bill,  and  the  bar 
of  the  statute  of  limitations,  or  the  staleness  of  the  demand.  But 
in  no  one  of  them  is  any  objection  interposed  which  called  for  a 
construction  of  the  bankrupt  act,  where  the  complainant  claimed 
any  title  or  exemption  under  it.  The  only  ^^ privilege  or  exemp- 
tion" which  could  have  been  "drawn  in  question  "  under  the  act 
were  those  of  the  defendant,  the  validity  of  whose  discharge  under 
it  was  impugned.  But  as  the  decision  was  in  their  favor,  the  case 
is  not  brought  within  our  jurisdiction.  See  Strader  v,  Baldwin, 
9  How.  261. 

The  whole  argument  for  plaintiff  in  error  was  expended  in 
endeavoring  to  prove  that  the  bill  ought  not  to  have  been  dismissed 
for  want  of  equity  or  staleness ;  and,  assuming  this  to  be  so,  it 
was  contended  that  the  court  could  not  have  done  so  for  these 
reasons,  and  consequently  their  decision  must  have  been  the  result 
of  some  misconstruction  of  the  bankrupt  law  as  to  the  rights 
claimed  by  the  complainant  under  it.  But^  as  we  have  already 
shown,  if  the  plaintiffs  could  successfully  establish  both  their 
premises  and  conclusion  it  would  not  avail  to  give  us  jurisdiction. 
And  we  may  add,  moreover,  that  we  see  no  reason,  from  anything 
that  appears  on  this  record,  why  the  State  court  might  not  have 
dismissed  the  bill  as  devoid  of  equity,  and  as  exhibiting  a  claim 
which,  if  not  champertous,  is  on  its  fiEtce  a  litigious  speculation  in 
stale,  abandoned,  and,  as  to  much  the  larger  portion,  wholly 
unfounded  demands. 

The  writ  of  error  is  therefore  dismissed  for  want  of  jurisdiction. 
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Thk  York  and  Cumberland  Railroad  Company,  Plaintiffs  in  Error, 

v.  John  G.  Myers. 

18  H.  246. 

AWABD — QOOB  OHLY  TOR  WHAT  18  SUBMITTED. 

1.  An  award  of  an  arbitrator  is  good  only  for  what  is  sabmitted  to  him ;  and  if  he 
mingles  in  a  single  conclasion,  so  that  it  cannot  be  separated,  what  was  submitted 
and  what  was  not,  the  whole  is  bad. 

2.  The  bill  of  exceptions  in  this  case,  giving  the  testimony  of  the  arbitrator,  shows  that 
his  entire  award  was  within  the  submission,  which  was  of  all  matters  embraced  in 
the  declaration. 

3.  The  facts  being  thus  presented  to  this  court  by  the  bill  of  exceptions,  it  can  examine 
to  see  if  the  court  ruled  correctly  on  the  validity  of  the  award;  and  it  being  found 
to  be  within  the  submission,  the  court  cannot  set  it  aside  for  mistake  either  of  law 
or  fact. 

4.  There  is  no  error  in  the  court  having  permitted  a  copy  of  the  original  writ  to  be  filed^ 
the  original  having  been  lost  after  it  bad  served  its  purpose  by  bringing  the  defend- 
ants into  court.    Burchell  v.  Marsh,  17  How.  344. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Maine,  and  the  case  is  fully  stated  in  the  opinion. 

Mr.  Clifford  and  Mr.  Shqoletf,  for  plaintiffs  in  error. 

Mr.  F.  0.  J.  Smithy  for  defendant. 

*  Mr.  Justice  Cam^bll  delivered  the  opinion  of  the  court.  [  "^  248  ] 
This  is  an  action  hj  the  defendant  in  this  court  (Myers) 
against  the  railroad  company,  for  the  breach  of  the  covenants  in  a 
contract  made  between  these  parties  in  August,  1850,  by  which  the 
defendant  agreed  to  perform  certain  work,  incur  charges  and  ex- 
penses, and  supply  equipments  and  materials  in  the  construction  of 
a  railroad  from  the  city  of  Portland,  in  Maine,  to  South  Berwick, 
in  New  Hampshire ;  and  also  to  fulfill  the  unexecuted  engagements 
of  certain  contractors  who  had  retired  before  completing  their  con- 
tract. Before  the  terms  of  the  contract  had  been  accomplished,  the 
defendant  was  dismissed,  as  he  alleges,  without  a  sufficient  cause ; 
and  the  object  of  the  suit  is  to  recover  such  damages  as  he  had 
sustained  by  the  failure  of  the  company  to  discharge  the  obliga- 
tions they  had  assumed  to  him.  The  declaration  recites  at  large 
the  agreements  of  the  parties,  and  contains  a  general  averment  that 
he  entered  upon  the  construction  of  the  railroad,  and  the  perform- 
ance of  all  the  matters  and  things  upon  his  part  to  be  done  and 
performed,  and  had  performed  all  the  things  required  to  be  done 
and  performed,  until  the  19th  of  August,  1862,  and  had  nearly 
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completed  one  of  the  sections  of  the  road  so  as  to  be  fit  for  use, 
and  that  it  had  been  used  ;  also,  that  he  had  expended  large  sums 
towards  the  engineering,  surveys,  construction,  and  grading  of 
other  parts  of  the  road,  until  he  was  unlawfully  dismissed,  and 
hindered,  and  forbidden  to  prosecute  the  work  any  further. 

The  declaration  then  contains  a  general  averment  of  the  non- 
performance by  the  plaintiffs  (railroad  company)  of  their  obliga- 
tions to  suffer  the  work  to  proceed,  to  abide  the  decision  of  their 
engineer,  or  to  pay  the  amounts  that  had  become  payable  prior  to 
his  dismissal. 

This  averment  is  material,  in  connection  with  other  parts  of  the 
case,  and  will  be  extracted  hereafter. 

The  defendant  (Myers)  proceeds  to  take  up  the  various  stipula- 
tions of  the  railroad  company,  to  describe  their  legal  effect,  and  to 
denounce  their  breach  by  the  company.  None  of  these  are  of  im- 
portance to  the  case  here,  save  those  that  arise  on  the  8th  and  9th 
articles  of  the  contract.  The  first  of  these  articles  provides  for  the 
payments  to  be  made-  on  account  of  the  first  division  of  the  road  ; 
and  the  other,  for  those  on  the  three  remaining  sections  into  which 
it  was  divided.  The  8th  article  provides  that  the  corporation 
should  pay  to  the  defendant  for  the  performance  of  his  undertak- 
ings, and  in  full  satisfaction  of  the  obligations  of  the  company  on 
the  prior  contracts,  $32,000  per  mile  for  the  first  division  of  the 
work ;  that  for  all  wock  done  by  the  previous  contractors,  to  the 
1st  of  August,  1850,  payments  should  be  made  according 
[  *  249  ]  to  their  contracts,  inclusive  of  the  *  reserve  fund ;  for  all 
lands  purchased  by  them,  whether  for  cash,  bonds,  or 
stock,  payment*?  should  be  made  in  cash,  bonds,  or  stock,  accord- 
ing to  the  mode  of  the  purchase ;  and  for  all  such  work  on  said 
first  division,  from  the  1st  of  August,  and  as  the  same  should  pro- 
gress, current  payment  should  be  made  at  the  rate  of  fifly  per  cent, 
in  cash,  twenty-five  per  cent,  in  the  six  per  cent,  bonds  of  the  com- 
pany, and  twenty-five  per  cent,  in  stock ;  one  half  of  the  latter  to 
be  reserved  for  an  indemnity  for  the  fulfillment  of  the  contract, 
until  said  division  of  the  road  should  be  completed. 

The  9th  section  of  the  agreement  refers  to  the  second,  thirds  and 
fourth  sections  of  the  road.  For  the  fulfillment  of  all  its  obliga- 
tions, the  company  agreed  to  pay  $27,500  per  mile — thirty-three 
and  one  third  per  cent,  in  cash,  on  the  return  and  adjustment  of 
each  monthly  estimate  by  the  engineer ;  a  like  sum  in  the  bonds 
of  the  company ;  and  a  like  sum,  reserving  one  half  thereof  for  in- 
demnity, in  the  stock  certificates  of  the  company.  **The  monthly 
estimates  to  be  governed  by  the  same  gradation  of  actual  expendi- 
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tures  as  heretofore,  and  the  payment  to  be  made  on  such  estimate 
of  actual  expenditures/' 

And  it  was  provided  that,  upon  the  completion  of  either  of  the 
second,  third,  or  fourth  sections,  in  work,  material,  station-houses, 
and  equipments,  the  whole  of  the  payments  of  cash,  bonds,  and  cer- 
tificates of  stock,  in  corresponding  amounts,  equal  to  the  sum  afore- 
said, should  be  made  in  complete  discharge  of  said  company  upon  all 
the  contracts  pertaining  to  that  section  of  the  road.  The  breaches 
laid  in  the  declaration,  applicable  to  the  payments,  are  as  follows: 

'^And  the  said  plaintifi*  in  fact  saith,  that  the  said  defendants, 
contrary  to  the  covenants  or  agreements  in  the  indenture  aforesaid, 
did  not  abide  by  the  decision  of  their  engineer,  as  to  the  amount 
and  quantity  of  the  several  kinds  of  work  done,  in  and  by  said 
indenture  contracted  to  be  done  by  said  plaintiff  for  said  defend- 
ants, and  which  were  done  and  performed  by  the  plaintiff;  nor 
did  said  defendants  pay  said  plaintiff  for  the  work  done  by  him 
for  them,  according  to  said  agreement;  but,  on  the  contrary, 
utterly  refused  to  pay  the  plaintiff  therefor,  according  to  the  esti- 
mate of  their  engineer;  although  the  plaintiff  avers  that  said 
engineer  made  to  said  defendants  a  return  of  the  monthly  estimates 
of  the  work  and  labor  done  by  plaintiff  upon  said  road." 

The  declaration  recites  the  eighth  article,  and  avers  a  breach 
in  reference  to  the  payments,  as  follows:  ^'And  the  plaintiff  avers 
that  said  defendants,  in  breach  of  their  covenant  aforesaid,  did 
not,  for  all  the  work  performed  and  material  furnished  up  to  said 
first  of  August,  make  a  full  settlement,  as  had  been  here- 
*  tofore  estimated,  monthly,  and  pay  the  plaintiff  therefor,  [  *  250  ] 
in  accordance  with  the  covenants  aforesaid ;  neither  did 
said  defendants,  for  all  work  on  said  division,  as  the  same  pro- 
gressed, after  said  first  of  August,  according  to  their  covenants 
aforesaid,  pay  therefor  fifty  per  cent,  in  cash,  twenty-five  per  cent. 
in  bonds,  and  twenty-five  per  cent,  in  stock,  one  half  being  re- 
tained, as  stipulated,  for  an  indemnity ;  nor  did  said  defendants 
pay  the  plaintiffs  therefor,  according  to  the  monthly  estimates  of 
the  engineer,  as  returned  by  him." 

The  breach  of  the  covenants  contained  in  the  ninth  article  is 
averred  in  language  similar  to  the  above,  with  variances  corre- 
sponding to  the  difference  of  the  sums  to  be  paid. 

Before  a  trial,  the  parties  agreed  to  refer  the  action  to  the  de- 
termination of  three  persons,  to  be  appointed  by  the  court,  whose 
report,  or  the  report  of  any  two,  was  to  be  made  as  soon  as  may 
be;  and  that  judgment  thereon  was  to  be  final,  and  execution  to 
issue  accordingly. 
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Aflberwards,  one  of  the  persons  appointed  was  authorized  to  act 
alone,  and  this  person  returned  a  decision  in  favor  of  the  defend- 
ant, (Myers,)  for  an  ascertained  sum  as  damages. 

Upon  the  return  of  the  award  to  the  court,  the  corporation  sub- 
mitted objections,  and  examined  the  arbitrator  in  support  of  them. 
These  objections  are  as  follows : 

^'1.  That  the  said  Hale  has  acted  and  awarded  upon,  and  in- 
cluded in  said  award,  damages  for  a  subject-matter  not  referred 
to  him. 

'^  2.  That  the  said  Hale  has  included  in  his  said  award  damages 
for  a  claim  not  embraced  in  the  plaintiff's  writ  and  declaration, 
and  not  sued  for  in  the  above  action,  and  not  referred  to  his  arbi- 
tration or  decision. 

*'3.  That,  in  and  by  his  said  award,  he  has  awarded  to  the  plain- 
tiff in  said  action  damages  for  the  non-delivery  of  the  reserved 
stock  specified  in  said  writ  and  declaration,  and  in  the  contracts 
therein  set  out  and  copied,  although  the  said  reserved  stock  is  not 
sued  for,  nor  is  any  allegation  made  in  the  said  writ  and  declara- 
tion that  the  same  had  been  demanded,  nor  was  any  proof  of  de- 
mand of  the  same  offered  at  the  hearing  before  said  referee,  nor 
was  any  claim  for  the  same  referred  for  his  arbitration  or  de- 
cision. 

^'4.  That  the  said  Hale  has  awarded  damages  to  the  said  plain- 
tiff, in  lieu  of  profits  for  work  not  performed  by  the  plaintiff  under 
his  said  contracts,  contrary  to  law. 

"5.  That  there  having  been  no  proof  or  claim  that  the  defend- 
ants, in  fraud  of  the  plaintiff's  rights  under  his  said  contract, 
had  taken  the  contract  from  the  plaintiff,  and  given  to  any  other 
person  at  a  lower  rate,  or  taken  it  for  the  purpose  of 
[  *  251  ]  giving  it  to  *  any  other  party  at  a  lower  rate,  the  referee 
has  awarded  a  sum  as  damages  to  the  plaintiff  for  pros- 
pective profits  not  earned  by  him,  contrary  to  law. 

'*6.  That  it  does  not  appear  in  and  by  said  award  whether  the 
said  referee  has  credited  or  charged  the  plaintiff  with  an  amount 
of  bonds  deposited  in  the  hands  of  Levi  Morrell,  under  the  terms 
of  the  supplementary  contract,  dated  February  6,  1851,  and  set 
out  in  said  writ  and  declaration. 

*'  7.  That  it  does  not  appear  in  and  by  said  award  what  disposi- 
tion was  made  by  the  referee  of  an  amount  of  bonds  in  the  hands 
of  D.  C.  Emery,  the  treasurer  of  said  corporation. 

*'  8.  That  it  does  not  appear  in  and  by  said  award  whether  the 
said  referee  charged  the  said  plaintiff  with  an  amount  of  bonds  in 
his  hands,  purporting  to  have  been  issued  by  one  Nathaniel  J. 
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Herrick,  describing  himself  as  treasurer  pro  tempore  of  said  cor- 
poration." 

The  arbitrator  testified  that  he  had  included  the  twelve  and  one 
half  per  cent,  of  reserved  stock  in  the  award  ;  that  he  considered 
the  demand  for  reserved  stock  as  suspended  by  the  proceeding,  and 
that  the  plaintiff  (Myers)  was  entitled  to  damages  for  not  having 
received  the  stock  previous  to  the  breach  of  the  contract.  He  says- 
there  was  no  distinct  claim  made  before  the  referee  for  the  reserved 
stock,  but  the  account  embraced  it  by  way  of  debtor  and  creditor. 
The  books  showed  he  was  entitled  to  reserved  stock,  but  not  as 
subject  to  his  order,  or  that  he  had  any  opportunity  to  receive  it. 
He  said  it  was  admitted  that  that  amount  of  reserved  stock  would 
be  due  to  him  on  settlement  of  his  account,  but  not  that  he  had 
at  any  time  had  it  under  his  control,  nor  was  there  any  evidence 
that  he  had  demanded  it. 

This  testimony,  with  more  to  the  same  effect,  was  elicited  from 
the  arbitrator  upon  his  examination  before  the  circuit  court,  upon 
the  return  of  the  awards  and  in  support  of  the  exceptions  to  it. 
The  learned  judge  who  presided  received  the  evidence,  but  over- 
ruled the  exceptions,  and  embodied  the  testimony  and  the  decision 
in  a  bill  of  exceptions,  reserving  his  opinion  of  the  regularity  of 
that  mode  of  proceeding,  and  whether  the  judgment  can  be  revised. 
We  are  of  the  opinion,  that  the  equity  of  the  statute  allowing  a 
bill  of  exceptions  in  courts  of  common  law  of  original  jurisdiction, 
embraces  all  such  judgments  or  opinions  of  the  court  that  arise  in 
the  course  of  a  cause,  which  are  the  subjects  of  revision  by  an 
appellate  court,  and  which  do  not  otherwise  appear  on  the  record. 
Strother  v,  Hutchinson,  4  Bing.  N.  C.  83 ;  Ford  v.  Potts,  1  Halst. 
388;  Nesbitt  v.  Dallam,  7  G.  &  J.  494;  9  Port.  136. 

But  to  present  a  question  to  this  court,  the  subordinate 
♦tribunal  must  ascertain  the  facts  upon  which  the  judg-  [  *  252  ] 
ment,  or  opinion  excepted  to,  is  founded ;  for  this  court 
cannot  determine  the  weight  or  effect  of  evidence,  nor  decide  mixed 
questions  of  law  and  fact.     Zeller  v,  Eckert,  4  How.  289. 

The  practice  prevails  in  the  courts,  where  rules  of  reference  are 
in  use,  to  examine  the  arbitrators  as  witnesses,  to  ascertain  facts 
material  to  the  validity  of  the  award ;  and  the  appellate  courts  are 
accustomed  to  revise  their  decisions,  and  upon  principle  we  see  no 
objection  to  the  introduction  of  the  same  practice  into  the  courts  of 
the  United  States  under  the  limitations  we  have  indicated.  Thorn- 
ton V.  Carson,  7  Cranch,  597;  Butler  v.  Mayor  of  N.  Y.,  7  Hill, 
329 ;  Lutz  v.  Linthicum,  8  Peters,  166 ;  Sawyer  v.  Freeman,  35 
Maine,  546 ;  Ward  v,  American  Bank,  7  Met.  486. 
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In  the  present  instance  we  can  collect  from  the  evidence  of  the 
referee,  as  shown  in  the  exceptions,  the  fact  necessary  to  raise 
some  of  the  questions  contained  in  the  ohjections  to  the  award, 
without  being  involved  in  the  dispute  between  the  parties,  as  to 
the  condition  in  which  the  reserved  stock  had  been  placed  by  the 
corporation. 

The  law  is  well  settled,  that  by  the  reference  of  an  action  to  the 
determination  of  an  arbitrator,  nothing  is  included  in  the  submis- 
sion but  the  subject-matter  involved  in  it.  Tidd's  Pr.  822  ;  2  T. 
R.  645. 

And  if  an  arbitrator  embraces  in  his  award  matter  not  sub- 
mitted, and  includes  the  result  in  a  single  conclusion,  so  as  to 
render  it  impossible  to  separate  the  matters  referred  from  those 
which  have  not  been,  the  award  is  bad.  Lyle  v.  Rodgers,  5  Wheat. 
394;  33  Maine,  219  ;  Sawyer  v.  Freeman,  35  Maine,  546. 

The  defendant  contends  that  no  claim  for  the  reserved  stock,  or 
for  damages  for  its  non-delivery,  was  embraced  in  the  declaration  or 
sued  for  in  the  action ;  and,  as  the  reference  was  one  of  the  action 
merely,  no  such  claim  was  submitted  to*the  referee.  This  involves 
the  construction  of  the  declaration. 

We  have  extracted  the  averments  in  the  declaration  that  were 
designed  to  charge  the  corporation  with  the  non-performance  of  the 
covenants,  for  the  payment  for  work  done  before  the  dismissal  of 
the  contractor. 

In  one  of  those  the  charge  is,  that  the  corporation  had  neglected 
and  refused  to  make  any  payments,  and  thus  a  total  failure  to 
fulfill  its  obligations  in  respect  to  payments  is  alleged.  The  as- 
signments of  the  breaches  of  the  8th  and  9th  articles  are  made 
in  the  language  of  the  covenants  themselves,  and  the  failure 
charged  is  coextensive  with  the  obligations.  If  the  corporation 
had  created  no  reserved  stock,  or  had  made  no  appro- 
[  *  253  ]  priation  *  for  the  contractor,  according  to  the  monthly 
estimates  as  the  work  progressed,  and  had  finally  dis- 
missed him,  so  as  to  exclude  his  claim  for  the  stock  reserved  whea 
his  contract  had  been  fulfilled,  there  could  have  been  no  ground 
for  affirming  that  a  breach  of  the  covenants  had  not  been  made  by 
the  corporation,  and  that  damages  were  not  due. 

There  would  have  been  no  argument  to  support  the  allegation, 
that  the  contractor  was  a  corporator  to  the  extent  of  the  stock 
which  should  have  been  reserved.  But,  as  we  interpret  the  dec- 
laration, its  averments  have  this  scope  and  operation. 

It  was  the  duty  of  the  arbitrator  to  ascertain  the  truth  of  these 
charges.     They  were  the  precise  subject  of  the  reference.     The 
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arbitrator  has  explained  with  clearness  in  his  testimony  his  con- 
clusion on  the  subject  of  this  stock,  that  the  contractor  had  no  title 
to  the  shares;  that  is,  that  he  had  not  been  paid  by  the  appropria- 
tion of  so  much  reserved  stock  for  his  use.  This  conclusion  of  his 
18  a  final  decision  on  the  question,  for  this  court  cannot  revise  his 
mistakes,  either  of  law  or  of  fact,  if  siich  had  been  established. 
Burchell  v.  Marsh,  17  How.  344;  Kleine  v.  Catara,  2  Gall.  61. 
The  objections,  we  have  noticed,  include  all  that  were  insisted  on 
in  the  argument. 

The  objection  taken  to  the  absence  of  an  original  writ,  or  to  the 
supply  of  a  copy,  is  not  tenable.  The  original  writ  had  fiilfiUed 
its  function  when  the  defendant  had  been  brought  into  court,  and 
its  loss  did  not  affect  the  action  of  the  plaintiff;  and^  it  was  a  mat- 
ter resting  in  the  discretion  of  the  court,  upon  ascertaining  the 
defective  state  of  the  record,  to  supply  the  deficiency. 

Our  conclusion  is,  there  is  no  error  in  the  record. 

Judgment  affirmed. 

Mr.  Justice  Dani^  dissented. 


John  G.  Shields,  Appellant,  v.  Isaac  Thomas  and  others. 

18  H.  253. 

ENFOBCIlfG  DeCBEE  IN  EQUITY  OF  A  FoBEIGB  COUBT. 

1.  Wbere  a  party  not  within  the  jurisdiction  of  a  court  is  proceeded  against  by  publi- 
cation or  warning  order  under  statutory  provision,  if  he  enters  his  appearance  and 
defends,  he  is  as  much  bound  by  the  decree  as  if  served  with  process  within  the 
jurisdiction. 

2.  A  bill  in  equity  which  seeks  to  enforce  a  decree  of  another  court  in  favor  of  several 
diftribntees  of  an  estate  against  a  party  liable  for  assets  received,  is  not  multifarious 
because  the  plaintifiis  have,  in  the  decree  sued  on,  had  several  sums  decreed  to  them 
as  distributees  of  the  estate.  In  such  case  they  claim  through  a  common  title,  and 
defendant  is  liable  on  one  transaction,  though  to  several  persons. 

3.  A  bill  in  chancery  is  an  appropriate  mode  of  obtaining  the  benefit  of  a  decree  in 
chancery  in  a  foreign  court,  though  an  action  at  law  might  be  sustained  for  the  snm 
awarded  by  the  first  decree. 

Appeal  irom  the  district  court  for  the  district  of  Iowa. 
The  case  is  very  iuUy  stated  in  the  opinion. 
Mr.  OtUetty  for  appellant. 
Mr.  Plait  Smithy  for  appellees 

Vol.  i— 14 
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[  *  255  ]       *  Mr.  Justice  Daniel  delivered  the  opinion  of  the  court. 
Upon  an  appeal  from  a  decree  in  chancery  by  the  dis- 
trict court  of  the  northern  district  of  Iowa. 

This  case^  although  upon  the  record  a  good  deal  extended  in 
volume,  is  in  effect  narrowed  to  the  questions  of  law  arising  upon 
the  pleadings. 

The  facts  of  the  case,  so  far  as  a  statement  of  these  is  necessary 
to  an  accurate  comprehension  of  the  legal  questions  discussed  and 
decided,  were  as  follows:  In 'the  year  1639,  a  portion  of  the  appel- 
lees, as  heirs  and  distributees  of  John  Goldsbury,  by  their  bill  filed 
in  the  circuit  court  for  Grayson  county,  in  the  State  of  Kentucky, 
alleged  that  their  ancestor  died  in  Nelson  county,  in  the  State 
aforesaid,  intestate,  leaving  a  widow,  Eleanor  Goldsbury,  and  four 
children — three  daughters,  Elizabeth,  Nancy,  and  Mary,  and  one 
son,  Bennett  Goldsbury — all  these  children  infants  at  the  time  of 
their  father's  death.  That  John  Goldsbury  died  possessed  of 
one  male  and  one  female  slave,  and  of  other  personal  property, 
and  perfectly  free  from  debt.  That  the  widow  Eleanor 
[  *  256  ]  Goldsbury,  who  was  appointed  *  the  administratrix  of 
her  husband,  and  as  such  took  possession  of  the  estate 
within  a  year  from  the  period  of  his  death,  intermarried  with  one 
James  Shields,  in  conjunction  with  whom  she  had  continued  to 
hold  the  entire  estate,  and  to  apply  it  to  their  exclusive  use,  with- 
out having  made  any  settlement  or  distribution  thereof.  The  bill 
further  charged,  that  Shields  and  wife,  after  enjoying  the  services 
and  hires  of  the  male  slave  for  several  years,  had  ultimately  sold 
him,  and  that,  in  the  year  1818,  they  removed  from  Kentucky  to 
the  State  of  Missouri,  carrying  with  them  the  female  slave  belong- 
ing to  the  estate  of  John  Goldsbury,  together  with  her  descend- 
ants, seven  in  number,  and  of  great  value;  that  upon  application 
to  said  Shields  and  wife,  for  a  surrender  of  those  slaves,  and  for  an 
account  of  the  estate  of  John  Goldsbury,  so  possessed  and  used  by 
them,  this  request  was  refused,  and  that,  by  a  fraudulent  confed- 
eracy between  Shields  and  wife,  and  John  G.  Shields,  their  son, 
and  Henry  Yates,  their  son-in-law,  the  slaves  had  by  the  son  and 
son-in-law  been  secreted,  carried  off  and  sold,  in  parts  unknown  to 
the  complainants,  and  the  other  personal  estate  of  John  Golds- 
bury fraudulently  disposed  of  in  like  manner.  The  bill  also 
made  defendants  the  representatives  of  the  surety  of  Eleanor 
Goldsbury,  in  her  bond  given  as  administratrix  of  her  first  hus- 
band. The  bill  also  made  defendants  though  not  in  an  adversary 
interest,  Isaac  Thomas,  and  Mary,  his  wife,  Elizabeth,  John  and 
Ann  Goldsbury,  which  said  Elizabeth,  John,  and  Ann,  are  the 
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infant  children  of  Bennett  Goldsbury,  Bon  of  John  Goldebury,  de- 
ceased. 

After  the  filing  of  the  bill  in  this  case,  it  appearing  to  the  satis- 
faction of  the  court  that  James  Shields,  and  Eleanor,  his  wife, 
Elizabeth,  John,  and  Ann  Goldsbury,  John  Shields,  and  Henry 
Yates,  were  not  inhabitants  of  the  State  of  Kentucky,  there  was, 
on  the  25th  of  December,  1839,  under  the  authority  of  the  statute 
of  Kentucky  with  reference  to  absent  defendants,  issued  by  the 
court  what  is  termed  a  warning  order,  by  which  the  absent  defend- 
ants were  required  to  appear  at  the  next  April  term  of  the  court, 
and  answer  the  complainants'  bill. 

Afterwards,  namely,  on  the  28th  of  April,  1840,  the  absent  de- 
fendants still  not  appearing,  under  the  like  authority  of  the  law 
of  the  State,  the  clerk  of  the  court,  by  its  order,  filed  on  behalf  of 
those  defendants  a  traverse  denying  the  allegations  of  the  com- 
plainants* bill. 

Subsequently  to  this  proceeding,  namely,  on  the  30th  of  Octo- 
ber, 1841,  the  said  John  G.  Shields  filed  his  answer  to  the  com- 
plainants' bill,  thereby  recognizing  as  to  himself  personally  the 
jurisdiction  of  the  court. 

Upon  these  pleadings,  the  cause  after  an  examination 
of  *  witnesses,  and  upon  a  report  of  the  master,  came  to  [  *  257  ] 
a  hearing  before  the  circuit  court,  and  this  tribunal 
decreed  against  the  representative  of  the  surety  in  the  administra- 
tion bond  of  Mrs.  Goldsbury,  (afterwards  Mrs.  Shields,)  and 
against  James  Shields,  her  husband,  she  having  departed  this 
life,  John  G.  Shields,  the  son,  and  Henry  Yates,  the  son-in-law, 
in  favor  of  the  heirs  and  distributees  of  John  Goldsbury,  the  por- 
tions reported  to  be  due  to  them  respectively  of  the  general  effectf 
of  John  Goldsbury,  deceased,  and  of  the  values  and  hires  of  the 
slaves.  Upon  an  appeal  taken  from  this  decree  to  the  supreme 
court  of  Kentucky,  it  being  the  opinion  of  the  latter  that,  under 
the  circumstances,  the  surety  in  the  administration  bond  should 
not  be  charged,  and  also  that  an  amount  equal  to  the  price  of  the 
slave  Mat,  sold  by  the  administratrix  and  her  husband,  and  to  the 
hires  of  the  remaining  slaves,  had  been  properly  applied  to  the 
dower  of  the  widow  and  to  the  use  of  the  heirs  of  John  Goldsbury, 
it  ordered  the  decree  of  the  circuit  court  to  be  reformed  in  con- 
formity with  the  opinion  of  the  supreme  court.  By  a  final  decree 
of  the  circuit  court  of  Grayson  county,  made  on  the  28th  day  of 
October,  1846,  the  bill  as  to  the  representative  of  the  surety  in  the 
administration  bond  was  dismissed,  and  the  defendants,  James 
Shields,  John  G.  Shields,  and  Henry  Yates,  and  each  of  them. 
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who  had,  by  fraudulent  combination,  secreted  and  carried  off,  and 
disposed  of  the  descendants  of  the  female  slave,  originally  the 
property  of  John  Goldsbury,  were  decreed  and  ordered  to  pay  to 
the  heirs  of  said  John  Goldsbury  severally,  the  amounts  ascer- 
tained to  be  due  to  them  as  their  respective  and  separate  portions 
of  the  value  of  the  slaves  thus  fraudulently  disposed  of,  without 
any  allowance  for  the  hires  of  those  slaves. 

To  obtain  the  benefit  of  this  last  decree,  the  suit  now  before  us 
was  instituted  in  the  names  of  the  appellees,  Isaac  Thomas  and 
Mary,  his  wife,  Uriah  Pirtle  and  Nancy,  his  wife,  citizens  of  the 
State  of  Kentucky^  and  John  B.  Goldsbury,  a  citizen  of  the  State 
of  Missouri,  the  said  Mary  Thomas,  and  Nancy  Pirtle,  and  John 
B.  Goldsbury,  being  heirs  and  distributees  of  John  Goldsbury, 
deceased,  against  John  G.  Shields,  a  citizen  of  the  State  of  Iowa. 
The  bill  refers  to  the  proceedings  in  the  Kentucky  suit,  which 
proceedings  are  set  forth  in  extenso  as  an  exhibit  in  this  cause; 
it  further  assigns  as  a  reason  for  the  non-joinder  of  a  portion  of 
the  heirs  of  John  Goldsbury  as  defendants,  the  fact  that  their 
residence  precluded  as  to  them  the  jurisdiction  of  the  district  court 
of  Iowa.  It  sets  out  the  sums  of  money  severally  and  specifically 
decreed  to  the  complainants  by  the  circuit  court  of  Grayson  county, 
Kentucky,  and  prays  that  the  defendant,  John  G.  Shields, 
[  *  258  ]  may  be  compelled  to  perform  that  decree  by  *  the  pay- 
ment to  the  complainants  respectively  the  sums  so  awarded 
them,  and  concludes  with  a  prayer  for  general  relief. 

By  an  amendment  to  the  original  bills  in  this  case,  the  several 
heirs  and  distributees  of  John  Goldsbury,  residing  in  the  State  of 
Missouri,  beyond  the  jurisdiction  of  the  district  court  of  Iowa, 
and  who,  for  that  reason,  were  not  made  defendants  by  the  original 
bill,  were  admitted  as  complainants  in  this  suit,  and  united  in  the 
prayer  (or  enforcing  the  decree  in  their  favor,  as  rendered  by  the 
circuit  court  of  Grayson  county,  Kentucky. 

To  the  original  and  amended  bill  in  this  case,  the  defendant, 
John  G.  Shields,  interposed  a  demurrer,  which  having  been  over- 
ruled, and  the  demurrant  abiding  by  his  demurrer,  and  declining 
to  anbwer  over,  the  district  court  for  the  district  of  Iowa,  on  the 
17th  day  of  January,  1864,  adjudged  and  decreed  to  the  complain- 
ants the  sums  respectively  awarded  to  them  by  the  circuit  court  of 
Grayson  county,  Kentucky,  as  against  the  defendant,  John  G. 
Shields,  with  interest  upon  those  several  sums  from  the  28th  daj 
of  October,  1846,  the  date  of  the  decree  in  the  circuit  court. 

Upon  an  appeal  from  the  district  court  of  Iowa,  several  points 
arising  upon  the  demurrer,  and  discussed  and  adjudged  by  that 
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court,  are  presented  for  consideration  here.  Amongst  the  ohjec- 
tions  insisted  upon,  that  which  stands  first  in  the  natural  order, 
is  the  alleged  want  of  jurisdiction  in  the  circuit  court  of  Kentucky, 
either  over  the  subject-matter  or  the  parties  embraced  in  the  pro- 
ceedings of  that  court. 

In  this  objection  no  force  is  perceived.  The  siibject-matter  of 
the  suit  was  the  settlement  of  the  estate  of  an  intestate  who  lived 
and  died  within  the  limits  of  the  court's  authority,  within  which 
limits  the  qualification  of  the  administratrix  of  the  intestate,  the 
appraisement  of  his  estate,  and  the  recording  of  that  appraisement 
had  taken  place  ;  within  which  also  was  the  residence  of  the  surety 
in  the  administration  bond,  and  of  a  portion  of  the  distributees — 
both  plaintiffs  and  defendants  asserting  before  that  court  their 
interest  in  the  estate.  The  court,  as  one  vested  with  general  equity 
powers,  could  act  either  in  personam  or  in  rem^  as  to  persons  or 
property  within  the  State. 

Under  the  laws  and  the  practice  in  the  State  of  Kentucky, 
already  referred  to,  proceedings  are  authorized  and  prescribed  in 
suits  in  equity  against  absent  defendants ;  which  proceedings,  when 
regularly  observed,  are  held  within  the  State  to  be  binding  abso- 
lutely. With  respect  to  absent  defendants,  such  proceedings  could 
be  considered  as  binding  beyond  the  limits  of  the  State  in  in- 
stances only  in  which  those  defendants  should  have  been  legally 
and  personally  served  with  process,  or  in  which  they 
*  should  have  voluntarily  submitted  themselves  as  parties.  [  *  259  ] 
In  the  suit  in  the  State  court,  the  subject-matter  of  the 
controversy,  as  well  as  a  portion  of  the  parties,  both  plaintiffs  and 
defendants,  being  confessedly  within  its  cognizance,  no  ground  for 
exception  to  the  jurisdiction  could  exist  as  to  these.  The  defend- 
ant, John  G.  Shields,  when  he  voluntarily  entered  his  appearance, 
and  answered  the  bill,  placed  himself  in  the  same  predicament 
with  the  other  parties  regularly  before  the  courts  and  could  not 
afterwards  except  to  the  jurisdiction  upon  the  ground  of  his  non- 
residence.  The  decree,  therefore,  so  far  as  this  exception  is  de- 
signed to  affect  it,  cannot  be  impeached. 

The  objection  which  seems  to  follow  next  in  order^  is  one  leveled 
at  the  frame  of  the  bill  in  the  district  court  of  the  United  States, 
irrespective  of  the  justice  or  regularity  of  the  proceedings  in  the 
State  court.  This  objection  is,  that  the  bill  filed  in  the  district 
court  of  Iowa  is  multifarious,  by  embracing  in  one  suit  interests 
and  causes  of  action  in  themselves  separate  and  disconnected,  and 
therefore  such  as  it  was  improper  to  include  in  one  bill. 

There  is,  perhaps,  no  rule  established  for  the  conducting  of 
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equity  pleadings,  with  reference  to  which  (whilst  as  a  rule  it  is 
universally  admitted)  there  has  existed  less  of  certainty  and  uni- 
formity in  application,  than  has  attended  this  relating  to  multi- 
fariousness. This  effect,  flowing,  perhaps  inevitably,  from  the 
variety  of  modes  and  degrees  of  right  and  interest  entering  into 
the  transactions  of  life,  seems  to  have  led  to  a  conclusion  rendering 
the  rule  almost  as  much  an  exception  as  a  rule,  and  that  conclu- 
sion is,  that  each  case  must  be  deterniined  by  its  peculiar  features. 
Thus  Daniel,  in  his  work  on  Chancery  Practice,  vol.  1,  p.  384, 
quoting  from  Lord  Cottenham,  says:  *^It  is  impossible,  upon  the 
authorities,  to  lay  down  any  rule  or  abstract  proposition,  as  to 
what  constitutes  multifariousness,  which  can  be  made  universally 
applicable.  The  cases  upon  the  subject  are  extremely  various,  and 
the  court,  in  deciding  iipon  them,  seems  to  have  considered  what 
was  convenient  in  particular  cases,  rather  than  to  have  attempted 
to  lay  down  an  absolute  rule.  The  only  way  of  reconciling  the 
authorities  upon  the  subject  is,  by  adverting  to  the  fact  that, 
although  the  books  speak  generally  of  demurrers  for  multifarious- 
ness, yet  in  truth  such  demurrers  may  be  divided  into  two  distinct 
kinds.  Frequently,  the  objection  raised,  though  termed  multi- 
fariousness, is  in  fact  more  properly  misjoinder;  that  is  to  say,  the 
cases  or  claims  united  in  the  bill  are  of  so  different  a  character  that 
the  court  will  not  permit  them  to  be  litigated  in  one  record.  But 
what  is  more  familiarly  understood  by  the  term  multifariousness, 
as  applied  to  a  bill,  is,  where  a  party  is  able  to  say,  he 
[  *  260  ]  is  brought  as  a  *  defendant  upon  a  record,  with  a  large 
portion  of  which,  and  of  the  case  made  by  which,  he  has 
no  connection  whatever." 

Justice  Story,  in  his  compilation  upon  equity  pleading,  defines 
multifariousness  in  a  bill  to  mean,  ^^the  improperly  joining  in  one 
bill  distinct  and  independent  matters,  and  thereby  confounding 
them."  And  the  example  by  which  he  illustrates  his  definition 
is  thus  given:  ^^The  uniting  in  one  bill  several  matters  perfectly 
distinct  and  unconnected  against  one  defendant,  or  the  demand 
of  several  matters  of  a  distinct  and  independent  nature,  against 
several  defendants  in  the  same  bill."  Sir  Thomas  Plumer,  V. 
C,  in  allowing  a  demurrer  which  had  been  interposed  by  one  of 
several  defendants  to  a  bill  on  the  ground  that  it  was  multifarious, 
remarks,  that  'Hhe  court  is  always  averse  to  multiplicity  of  suits, 
but  certainly  a  defendant  has  the  right  to  insist  that  he  is  not 
bound  to  answer  a  bill  containing  several  distinct  and  separate 
matters  relating  to  individuals  with  whom  he  has  no  connection." 
Brooks  V.  Lord  Whitworth,  1  Mad.  Ch.  R.  57. 
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Justice  Story  closes  his  review  of  the  authorities  upou  this  defect 
in  a  bill,  with  the  following  remark:  **The  conclusion  to  which  a 
close  survey  of  all  the  authorities  will  conduct  us,  seems  to  be, 
that  there  is  not  any  positive  inflexible  rule  as  to  what,  in  the 
sense  of  a  court  of  equity,  constitutes  multifariousness,  which  is 
fatal  to  a  suit  on  demurrer."  To  bring  the  present  case  to  the 
standard  of  the  principles  above  stated,  the  appellees  are  seeking 
a  subject  their  title  to  which  is  common  to  them  all,  founded  in 
the  relation  they  bear  to  a  common  ancestor.  The  different  por- 
tions or  shares  into  which  the  subject  may  be  divisible  amongst 
themselves,  can  have  no  effect  upon  the  nature  or  character  of  their 
title  derived  as  above  mentioned ;  and  which  in  its  character  is  an 
unit,  and  cannot  be  objected  to  for  inconsistency  or  diversity  of 
any  kind.  They  seek  an  account  and  the  recovery  of  a  subject 
claimed  by  their  common  title,  or  an  equivalent  for  that  subject, 
against  persons  charged  with  having  by  fraudulent  combination 
withheld  and  diverted  that  subject,  and  who,  by  such  combination 
and  diversion,  rendered  themselves  equally,  jointly,  and  severally 
liable  therefor.  Upon  the  face  of  this  statement  it  would  be  con- 
sistent neither  with  justice  nor  convenience,  nor  consistent  with 
the  practice,  to  turn  the  appellees  round  to  an  action  or  actions  at 
law,  for  any  aliquot  parts  of  each  upon  a  division  of  this  subject 
claimed  under  their  common  title,  and  which  aliquot  portions 
would  have  to  be  ascertained  by  an  account  which  would  not 
depend  upon  the  question  of  liability  of  the  defendants.  The  like 
principles  and  considerations  would,  in  every  case  of  equal  respon- 
sibility in  several  persons,  instead  of  condemning,  commend, 
and  in  a  court  of  equity  would  command,  wherever  practicable, 
a  common  proceeding  against  all  to  whom  such  responsibility 
extended. 

*  But  in  truth,  the  question  raised  upon  this  point  on  [  *  261  ] 
the  demurrer,  seems  to  have  been  virtually,  if  not  directly 
concluded  by  this  court  upon  this  very  record.  At  the  December 
term,  1854,  of  this  court,  a  motion  was  made  by  a  portion  of  the 
appellees  to  dismiss  this  appeal  upon  the  following  grounds:  In 
the  decree  in  favor  of  the  distributees  in  Kentucky,  the  court  having 
designated  the  shares  of  the  whole  amount  recovered,  which  would 
belong  to  each  distributee,  and  the  district  court  of  Iowa  having 
adopted  the  same  rate  of  distribution  in  enforcing  the  decree  of  the 
Kentucky  court,  by  which  rate  it  appeared  that  none  of  the  distrib- 
utable portions  amounted  to  the  sum  of  $2,000;  those  distributees, 
with  the  view,  no  doubt,  of  hastening  the  termination  of  this  con- 
troversy, and  of  obtaining  immediately  the  benefit  of  the  decree  in 
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their  favor,  moved  this  court  for  a  dismission  of  this  cause^  upon 
the  ground  that  the  sum  in  controversy  between  the  appellant  and 
the  persons  submitting  that  motion  was  less  than  $2,000,  and, 
therefore,  insufficient  to  give  this  court  jurisdiction.  The  chief 
justice,  in  the  opinion  denying  the  motion  to  dismiss,  uses  this 
language:  '^ The  whole  amount  recovered  against  Shields  in  the 
proceeding  in  Iowa  exceeds  $2,000,  but  the  sum  allotted  to  each 
representative  who  joined  in  the  bill  was  less ;  and  the  motion  is 
made  to  dismiss,  upon  the  ground  that  the  sum  due  to  each  com- 
plainant is  severally  and  specifically  decreed  to  him;  and  that  the 
amount  thus  decreed  is  the  sum  in  controversy  between  each  repre- 
sentative and  the  appellant,  and  not  the  whole  amount  for  which 
he  has  been  held  liable.  But  the  court  think  the  matter  in  contro- 
versy in  the  Kentucky  court  was  the  sum  due  to  the  representatives 
of  the  deceased  collectively,  and  not  the  particular  sum  to  which 
each  was  entitled  when  the  amount  due  was  distributed  among 
them  according  to  the  laws  of  the  State.  They  all  claimed  under 
one  and  the  same  title.  They  had  a  common  and  undivided  inter- 
est in  the  claim ;  and  it  was  perfectly  immaterial  to  the  appellant 
how  it  was  divided  among  them.  He  had  no  controversy  with 
either  of  them  on  this  point,  and  if  there  was  any  difficulty  as  to 
the  proportions  in  which  they  were  to  share,  the  dispute  was  among 
themselves,  and  not  with  him."  Vide  17  How.  pp.  4,  5.  This 
reasoning  appears  to  be  conclusive  against  the  defect  of  multifari- 
ousness imputed  to  the  claim  of  the  appellees  in  this  case;  and  we 
deem  it  equally  so  with  respect  to  defendants  sustaining  an  equal 
responsibility  deducible  from  one  and  the  same  source. 

The  remaining  objection  arising  upon  the  demurrer,  which  we 
deem  it  necessary  to  consider,  is  that  urged  against  the  right  of 
the  appellees  to  institute  proceedings  in  equity  in  the  State  of  Iowa, 

to  enforce  the  decree  rendered  in  their  favor  by  the  court 
[  *  262  ]  *  in  Kentucky.     We  can  perceive  no  force  in  the  efibrt  to 

sustain  this  objection  by  citation  of  the  7th  amendment  of 
the  constitution  of  the  United  States,  which  provides,  ^Hhat  in 
suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved." 
This  provision,  correctly  interpreted,  cannot  be  made  to  embrace 
the  established,  exclusive  jurisdiction  of  courts  of  equity,  nor  that 
which  they  have  exercised  as  concurrent  with  courts  of  law ;  but 
should  be  understood  as  limited  to  rights  and  remedies  peculiarly 
legal  in  their  nature,  and  such  as  it  was  proper  to  assert  in  courts 
of  law,  and  by  the  appropriate  modes  and  proceedings  of  courts 
of  law. 
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With  respect  to  the  character  and  effects  of  decrees  in  chancery, 
although  they  now  rank  in  dignity  upon  an  equality  with  judg- 
ments at  law,  it  is  well  known  that  they  were  once  regarded  as  not 
being  matters  of  record ;  and  that  the  final  process  incident  to  judg- 
ments at  law  was  unknown  to  and  not  permitted  in  courts  of  equity; 
that  where  such  process  has  been  permitted  to  them,  it  has  been  the 
result  of  statutory  enactments.  But  the  extension  to  a  court  of 
equity  of  the  power  to  avail  itself  of  common-law  process,  cannot 
be  regarded  as  implying  any  abridgment  of  the  original  constitu- 
tional powers  or  practice  of  the  former ;  but  as  cumulative  and 
ancillary,  or  as  leaving  those  powers  and  that  practice  as  they  for- 
merly existed,  except  as  they  should  have  been  expressly  restricted. 
Amongst  the  original  and  undoubted  powers  of  a  court  of  equity 
is  that  of  entertaining  a  bill  filed  for  enforcing  and  carrying  into 
effect  a  decree  of  the  same,  or  of  a  different  court,  as  the  exigencies 
of  the  case,  or  the  interests  of  the  parties  may  require.  Vide  Story's 
Equity  Pleading,  §§  429,  430,  431,  upon  the  authority  of  Mitford, 
Eq.  PI.  95,  and  of  Cooper's  Eq.  PI.  98,  99. 

In  the  present  case  the  appellees  were,  by  the  residence  of  the 
appellant  in  a  different  State,  cut  off  from  the  benefit  of  final  pro- 
cess upon  the  decree  of  the  State  court,  which  process  would  not 
run  beyond  the  territorial  jurisdiction  of  the  State.  They  were  left, 
therefore,  to  the  alternative  of  instituting  either  an  action  or  actions 
at  law  upon  the  decree  in  their  favor,  or  of  filing  a  bill  for  enforcing 
and  carrying  into  effect  that  decree.  Upon  the  former  mode  of 
proceeding,  they  would  have  been  compelled  to  encounter  circuity, 
and  most  probably  the  technical  exceptions  urged  in  argument 
here,  founded  upon  the  nature  of  the  decree  with  respect  to  its 
unity  or  divisibility.  The  appellees  have  elected,  as  the  remedy 
most  beneficial  for  them,  and  as  we  think  they  had  the  right  to  do, 
the  proceeding  by  bill  in  equity,  to  carry  into  execution  the  decree 
of  the  State  court.  We  can  perceive  no  just  exception  to 
the  jurisdiction  of  the  *  district  court  of  Iowa  in  entertain-  [  *  263  ] 
ing  the  bill  of  the  appellants,  nor  to  the  measure  of  relief 
decreed,  nor  with  respect  to  the  party  against  whom  that  relief  has 
been  granted.  We  therefore  order  that  the  decree  of  the  district 
court  of  Iowa  be  aflirmed. 
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John  J.  Orton,  Appellant,  v.  Georqe  Smith. 

18  H.  263. 

OONOUBBENT  JuRISDICTIOK— WhEV  ITS  EXERGIKE  REFUSED  BY  FEDERAL  GOUBTS. 

1.  The  courts  of  the  United  States  should  not  entertain  jurisdiction  of  a  hill  to  quiet 
title,  when  the  efifect  of  its  decree  must  be  to  hring  it  in  collision  with  that  of  a  State 
court  having  prior  jurisdiction  of  the  same  matter. 

2.  This  objection  is  not  removed  by  adding  to  the  decree  a  reservation  of  the  rights  of 
the  parties  in  the  former  suit,  when  those  rights  must  be  in  inevitable  conflict  with 
the  decree  of  the  federal  court. 

3.  Nor  should  any  court  decree  on  a  bill  to  quiet  title  in  favor  of  a  party  who  has  vol- 
untarily purchased  at  a  nominal  sum  the  legal  title,  which  he  knew  was  in  litigation 
in  another  court,  from  one  of  the  parties  to  .that  suit. 

This  was  an  appeal  from  the  district  court  for  the  district  of  Wis- 
consin, and  the  case  is  very  fully  stated  in  the  opinion  of  the  court. 

Mr,  Gillett  and  Mr.  Lynde,  for  appellant. 

Mr.  Brown  and  Mr.  Upham,  for  defendant. 

Mr.  Justice  Gribr  delivered  the  opinion  of  the  court. 

The  bill,  in  this  case,  is  in  the  nature  of  a  ^^bill  of  peace,"  as 
authorized  by  the  statutes  of  Wisconsin.  Smith,  the  claimant 
below,  claimed  to  be  owner  of  certain  lands,  to  which  Orton  claimed 
also  to  have  some  title.  The  bill  prays  an  injunction  against 
Orton,  to  prohibit  him  from  setting  up  his  claim,  and  thereby 
^^  casting  a  cloud"  over  the  good  legal  title  of  complainant. 

The  facts  of  the  case  are  somewhat  complex,  and  its  merits  will 
be  better  apprehended  by  a  succinct  history  of  them,  as  elicited 
from  the  pleadings  and  evidence. 

Hubbard  had  settled  in  Wisconsin,  having  escaped  from  his 
creditors,  with  some  pecuniary  means,  which  he  thought  it  pru- 
dent to  conceal.  Hence,  though  he  speculated  in  the  purchase 
and  sale  of  lan^s,  the  title  to  them  was  held  by  friends.  He  had 
contracted  to  sell  certain  lots  in  Milwaukie  to  Schram. 
[*  264]  *But  Schram  would  not  pay  his  money  without  a  good 
legal  title,  or  good  security  that  it  should  be  conveyed  to 
him.  Hubbard  resided  in  the  family  of  his  friend  Butler,  and 
being  addicted  to  idleness  and  intemperance,  he  confided  the  man- 
agement of  his  affairs,  in  a  great  measure^  to  Butler.  Schram 
would  not  pay  his  money  on  the  security  of  Butler  or  the  promise 
of  Hubbard  to  obtain  a  title ;  and  one  Knab  at  length  was  pre- 
vailed on  to  enter  into  a  bond  with  Butler,  conditioned  that  a  good 
legal  title  should  be  made  to  Schram  for  the  lots.     But  Knab  was 
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unwilling  to  enter  into  this  bond  without  security  also.  For  this 
purpose  the  land  in  dispute  in  this  suit  was  conveyed  to  him  in 
fee  by  one  Cyrus  D.  Davis,  who  held  the  legal  title  as  friend  and 
trustee  of  Hubbard.  This  deed  was  put  on  record  by  Knab,  who, 
at  the  same  time,  gave  his  title  bond  covenanting  to  convey  the 
land  to  Butler,  when  the  covenants  of  their  bond  to  Schram  would 
be  satisfied  or  released.  This  title  bond  was  not  given  to  Davis, 
because  he  claimed  no  beneficial  interest  in  the  land ;  nor  to  Hub- 
bard, because  his  policy  required  him  not  to  appear  to  have  any 
title  to  property ;  but  to  Butler,  the  friend  and  active  agent  of 
Hubbard.  Notwithstanding  the  testimony  of  Butler,  that  he  paid 
Hubbard  for  the  land,  and  did  not  hold  as  secret  trustee  for  him^ 
the  fact  may  be  considered  doubtful ;  and  it  is  not  necessary  to  de- 
cide it,  in  our  view  of  the  present  case.  Hubbard  is  now  deceased : 
but  in  his  lifetime  he  assigned,  for  the  consideration  of  one  dollar, 
all  his  interest  in  the  land  in  dispute  to  one  Gruenhagen,  (under 
whom  Smith,  the  complainant^  claims,)  by  deed  dated  in  June, 
1851. 

On  the  22d  of  February,  1851,  Butler  assigned  to  Orton,  the 
defendant,  the  title  bond  of  Knab  for  the  consideration  of  $2,100. 
This  consideration  has  been  paid  without  any  knowledge  or  notice 
of  any  secret  equity  in  Hubbard ;  and  the  covenants  of  the  bond  to 
Schram  being  fulfilled  or  released,  Orton  filed  his  bill  in  chancery 
on  the  6th  of  August,  1851,  against  Knab,  demanding  from  him  a 
conveyance  of  the  legal  title  according  to  the  exigency  of  his  bond. 

During  the  pendency  of  this  bill,  -which  would  settle  the  legal 
and  equitable  rights  of  all  persons  having  any  claim  to  the  land  in 
dispute,  the  complainant,  Smith,  becomes  the  purchaser  of  the  real 
or  supposed  secret  equity  of  Hubbard.  And  not  only  so,  but  he  has 
obtained  from  Knab  the  transfer  of  the  legal  title  for  a  nominal 
consideration ;  thereby  substituting  himself  in  the  place  of  Knab  in 
the  contest  pending  in  the  State  court.  The  charge  of  fraud  made 
in  the  bill,  because  Knab's  title  bond  was  made  to  Butler  and 
not  to  Hubbard,  is  not  substantiated.  It  was  a  matter  of 
indifierence  to  Knab  whether  Hubbard  or  *  Butler  held  [*265] 
the  bond.  He  had  no  concern  with  the  private  arrange- 
ments or  secret  trusts  between  them.  When  the  condition  of  his 
bond  to  Schram  was  released,  Knab  was  bound  to  convey  to  But- 
ler, by  the  exigency  of  his  own  contract,  and  could  not  make  him- 
self a  judge  of  the  equities  between  Butler  and  Hubbard.  His 
assignment  to  Smith,  under  the  circumstances,  could  have  no 
effect  but  to  substitute  Smith  in  his  own  place^  under  the  same 
liabilities. 
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On  this  state  of  the  fiacts  the  couH  below  decreed  the  title  to  the 
land  to  be  in  Smith. 

"And  further,  that  the  said  defendant,  John  J.  Orton,  be,  and 
hereby  is,  perpetually  enjoined  and  forever  barred  from  setting  up 
or  asserting  any  claim  in  or  right  to  said  premises,  by  virtue  of  or 
upon  said  bond  and  assignment.  But  this  injunction  and  decree 
are  not  in  any  way  to  affect  or  operate  against  him,  the  said  John 
J.  Orton,  in  the  prosecution  of  a  bill  pending  in  the  circuit  court 
of  Milwaukie  county,  in  this  State,  wherein  he  is  complainant,  and 
David  Knab  is  defendant;  this  court  not  intending  to  enjoin  a 
proceeding  in  the  State  court." 

We  think  the  court  erred  in  entering  such  a  decree.  Those  only 
who  have  a  clear,  legal,  and  equitable  title  to  land  connected  with 
possession,  have  any  right  to  claim  the  interference  of  a  court  of 
equity  to  give  them  peace  or  dissipate  a  cloud  on  the  title. 

The  complainant  in  this  case  is  the  volunteer  purchaser  of  a 
litigious  claim;  he  is  the  assignee  of  a  secret  equity  for  apparently 
a  mere  nominal  consideration,  and  of  the  bare  legal  title  for  a  like 
consideration.  This  legal  title  was  improperly  assigned  to  him, 
during  the  pendency  of  a  suit  in  chancery  to  ascertain  the  person 
justly  entitled  to  it. 

Besides,  the  decree  in  this  case  demonstrates  the  impropriety  of 
the  interference  of  the  court  of  the  United  States,  and  of  its  enter- 
taining jurisdiction  of  a  question  of  title  then  pending  in  the  State 
court.  It  is  true,  if  this  were  an  ejectment  in  a  court  of  law,  the 
pendency  of  another  ejectment  between  the  same  parties  might  not 
have  afforded  sufficient  ground  for  a  plea  of  auter  action  pendent; 
nor  would  the  court  have  been  bound,  even  by  comity,  to  await  the 
decision  of  the  State  court,  or  suffer  the  cause  pending  before  them 
to  be  in  any  way  affected  by  it.  But  a  decree  of  a  court  of  chan- 
cery, on  a  bill  of  peace,  must  necessarily  operate  by  way  of  estop- 
pel, as  to  the  title  of  the  land,  and  conclude  all  the  parties  to  it, 
because  it  should  put  an  end  to  all  litigation  between  them.  If 
they  have  suits  pending  in  other  courts,  on  the  same  question  of 
title,  they  must  cease.  This  bill  acts  by  injunction  on  the  party — 
no  injunction  ever  goes  to  the  court  having  a  concurrent 
[  *  266  ]  jurisdiction  *  of  the  question.  The  courts  of  the  United 
States  have  no  such  power  over  suitors  in  a  State  court. 
But  a  decree  on  a  bill  of  peace  which  does  not  put  an  end  to  litiga- 
tion is  a  mere  brutum  fuimen.  Unless  the  court  can  make  a  decree 
which  it  can  execute,  it  is  a  sufficient  reason  for  refusing  to  take 
cognizance  of  the  case.  It  is  a  rule  absolutely  necessary  to  be 
observed  by  courts  who  have  a  concurrent  jurisdiction,  that  in  all 
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cases  *' where  the  jurisdiction  of  a  court  and  the  right  of  a  plain- 
tiff to  prosecute  his  suit  in  it  have  once  attached,  that  right  cannot 
be  arrested  or  taken  away  by  proceedings  in  another  court,"  This 
rule,  it  is  said,  ^*has  its  foundation  not  merely  in  comity,  but  in 
necessity.  If  one  may  enjoin,  the  other  may  retort  by  injunction, 
and  thus  the  parties  be  without  remedy."  See  Peck  v.  Jenness,  T 
How.  625;  Taylor  v.  Royal  Saxon,  1  Wall.  311. 

If  the  decree  in  this  case  can  be  of  any  value  whatever,  let  us 
look  at  the  consequences  which  may  possibly  and  probably  will 
arise,  in  case  it  is  enforced. 

Orton,  claiming  as  the  bona  fide  assignee  and  purchaser  of  the 
title  bond  given  by  Knab,  has  a  bill  pending  in  the  State  court  to 
compel  a  transfer  of  the  legal  title.  Pending  this  litigation,  Knab 
assigns  the  legal  title  to  a  citizen  of  another  State,  who  comes  into 
the  court  of  the  United  States  praying  an  injunction  against  Orton 
from  setting  up  his  title.  Suppose  the  State  court  decrees  the  title 
to  be  in  Orton,  and  compels  Knab  and  Smith,  his  assignee,  to 
release  the  legal  title  to  him?  Now  the  court  below  has  made  a 
decree  that  enjoins  Orton  from  ever  setting  up  his  title  against 
Smith.  It  is  true  the  decree  protests  against  interference  with  pro- 
ceedings in  a  State  court ;  but  unless  it  is  construed  so  as  to  be  a 
perfect  ^'/elo  de  «e,"  it  must  be  enforced  in  favor  of  complainant 
somehow.  When  the  sheriff  puts  Orton  in  possession  under  the 
decree  of  the  State  court,  and  expels  Smith,  the  circuit  court,  by 
its  officer,  must  replace  Smith,  or  imprison  Orton  for  a  contempt. 
This  woula  indeed  be  a  humiliating  spectacle.  Such  a  disreputa- 
ble collision  of  jurisdictions  should  be  sedulously  avoided.  This 
can  only  be  done  by  refusing  to  entertain  a  bill  of  peace  for  an 
injunction  when  the  title  is  in  litigation  in  a  court  of  concurrent 
jurisdiction ;  otherwise,  the  result  of  a  bill  of  peace  may  be  not 
peace  but  war;  and,  instead  of  dispelling  a  ^' cloud"  from  the  title 
of  either  party,  will  doubly  increase  the  darkness  and  difficulty 
with  which  it  was  environed. 

Decree  of  the  circuit  court  is  therefore  reversed,  and  the  bill 
dismissed  with  costs — but  without  prejudice. 
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Samuel  Waw),  Appellant,  v.  Wiluam  M.  Pbck  and  others,  Ap- 
pellees. 

18  H.  267. 
Admiralty — JuEisDicynoir  ih  Petitory  Suits. 

1.  This  conrt  does  not  follow  the  admiralty  coarts  of  England,  between  the  Restoration 
and  the  statute  3  and  4  Victoria,  c.  65,  }  4,  in  declining  jurisdiction  in  petitory 
actions  for  vessels,  but  asserts  the  authority  of  the  conrt  as  practiced  before  that 
period  over  that  question. 

2.  It  being  conceded  that  the  sale  of  a  vessel  by  the  master  was  not  authorized  by  the 
circumstances  in  which  he  was  placed,  the  sale  is  not  confirmed  or  ratified  by  the  act 
of  the  owners  in  abandoning  the  vessel  to  the  underwriters  in  the  same  circumstances. 

This  was  an  appeal  from  the  circuit  court  for  the  eastern  district 
of  Louisiana,  and  the  case  is  fully  stated  in  the  opinion  of  the  court. 

Mr,  Benjamin,  for  appellant. 

Mr.  Stanton,  for  appellees. 

Mr.  Justice  Grxer  delivered  the  opinion  of  the  court. 

The  pleadings  in  this  case  present  but  the  single  question  of  the 
title  or  ownership  of  the  bark  Mopang. 

Originally,  the  court  of  admiralty  in  England  entertained  juris- 
diction of  petitory  as  well  as  mere  possessory  actions.  Since  the 
Kestoration,  that  court,  through  the  jealous  interference  of  courts 
of  law,  had  ceased  to  pronounce  directly  on  questions  of  ownership 
or  property.  Petitory  suits  were  silently  abandoned,  and,  if  in  a 
possessory  action  a  question  of  mere  property  arose,  especially  of 
a  more  complicated  nature,  it  declined  to  interfere. 

This  '^submission  to  authority  rather  than  reason"  has  con- 
tinued till  the  statute  of  3  and  4  Vict.  c.  65,  §  4,  restored  to  the 
admiralty  plenary  jurisdiction  of  such  questions.  See  case  of  The 
Aurora,  3  Rob.  133,  136,  and  the  Warrior,  2  Dodson,  288,  2 
Brown  Civ.  &  Ad.  430. 

In  this  country,  where  the  courts  of  admiralty  have  not  been 
subjected  to  such  jealous  restraints,  the  ancient  jurisdiction  over 
petitory  suits  or  causes  of  property  has  been  retained.  In 
[*268]  the  *case  of  The  Tilton,  (5  Mason,  465,)  Mr.  Justice 
Story  has  examined  this  question  with  his  usual  learning 
and  ability.  The  authority  of  that  case  has  never  been  questioned 
in  our  courts.     See  Taylor  r.  Royal  Saxon,  1  Wall.  322.     In  the 
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case  of  the  New  England  Ins.  Co.  v.  Brig  Sarah  Anne,  13  Pet. 
387,  in  this  court,  the  only  question  was  the  title  or  ownership 
of  the  brig,  yet  the  cause  was  entertained  without  any  expression 
of  doubt  as  to  jurisdiction. 

The  following  agreed  statement  of  facts  presents  the  merits  of 
this  case : 

**That  the  libellants  are  the  owners  of  the  said  bark  *Mopang,' 
unless  their  title  has  been  devested  by  the  sale  made  by  the  master 
under  the  following  circumstances:  The  bark  sailed  from  New 
Orleans  on  or  about  the  29th  November,  1846,  for  Tampico  and 
other  Mexican  ports.  That,  on  or  about  the  6th  of  December 
thereafter,  she  struck  aground,  was  abandoned  by  her  officers  and 
crew  on  the  north  breakers  off  the  bar  of  Tampico ;  that  she  floated 
over  the  bar,  and  was  boarded  by  one  Clifton,  who  refused  to  de- 
liver her  to  the  master ;  that  a  claim  for  salvage  was  made ;  that 
by  agreement  between  the  master  and  Clifton,  the  vessel  was  sold 

to  the  claimant.  Ward,  on  the .     It  is  admitted  that  the  sale 

to  Ward  was  unauthorized  by  the  circumstances  in  which  the 
master  was  placed. 

''The  libellants  had  a  valued  policy  upon  the  vessel  taken  out 
at  New  Orleans.  On  the  9th  day  of  January,  1847,  they  gave 
notice  of  abandonment  to  the  underwriters  as  for  a  total  loss,  who 
refused  to  accept  the  same.  They  were  sued  for  a  total  loss  by 
libellants.     Judgment  found  for  defendant." 

This  statement  amounts  to  an  admission  of  want  of  title  in  the 
claimant.  The  abandonment  by  her  owners  to  the  underwriters 
could  not  affect  the  title  of  the  claimant,  by  way  of  ratification  or 
estoppel.  The  insurance  is  but  a  wager  between  the  parties  to  it, 
on  the  safety  of  the  vessel.  By  the  rule  of  the  contract  the  ship 
may  be  abandoned,  and  the  whole  insurance  claimed,  when  the 
damages  exceed  half  the  value. 

Nothing  but  extreme  necessity  can  justify  the  sale  of  the  vessel 
by  the  master.  The  abandonment  was  based  on  the  damage  done 
to  the  vessel  at  the  time  of  the  accident.  If  accepted,  the  master 
became  the  agent  of  the  insurer;  and  whether  accepted  or  not, 
his  act,  without  authority,  can  receive  no  ratification  from  allega- 
tions or  admissions  made  by  any  party  in  a  dispute  on  the  contract 
of  assurance,  where  the  inquiry  as  to  the  act  of  the  master  was 
irrelevant.  The  defendant,  having  obtained  possession  unlawfully, 
was  a  trespasser,  and  can  no  more  plead  the  abandonment  as  a 
confirmation  of  his  title  than  if  he  had  obtained  it  by 
theft  or  piracy ;  moreover,  if  the  circumstances  *  would  [  *  269  ] 
have  justified  a  sale  by  the  master,  no  abandonment  was 


224        SUPREME  COURT  OP  THE  UNITED  STATES. 

The  Bark  Mopang. 

necessary.     It   cannot,   therefore,   by  any  possible  implication, 
amount  to  a  confirmation  of  such  sale. 

The  judgment  of  the  circuit  court  is  affirmed. 

Mr.  Justice  Daniel.  I  dissent  from  the  decision  just  pro- 
nounced: 1.  On  the  ground  that  this  case  is  not  one  regularly 
appertaining  to  a  court  of  admiralty.  2.  Because  this  decision 
professes  to  claim  a  power  and  jurisdiction  admitted  by  the  de- 
cision itself  never  to  have  been  heretofore  conceded  to  nor  exerted 
by  courts  of  admiralty  in  this  country,  whose  power  and  jurisdic- 
tion in  future,  are  to  be  traced  for  their  origin  to  this  cause 
alone. 

With  respect  to  the  objection  first  stated :  this  cause  presents 
no  example  of  a  maritime  contract  or  of  a  marine  tort.  It  is 
simply  a  contest  as  to  the  right  of  property  in  a  subject  situated 
within  the  ordinary  and  settled  jurisdiction  of  the  courts  of  com- 
mon law  and  equity  of  the  State  of  Louisiana,  and  could  have 
been  there  as  effectively  determined  by  an  action  of  detinue  or 
trover,  or  by  a  bill  in  equity  if  there  was  danger  of  an  eloignment 
of  the  subject  in  controversy,  as  it  could  possibly  be  in  admiralty ; 
and  this  fact  alone  should  have  been  a  reason  sufficient  against  an 
abandonment  of  the  adequate  and  familiar  modes  of  administering 
justice,  and  an  unnecessary  resort  to  a  tribunal  which  in  England, 
we  are  told  by  Lord  Hale,  was  never  established  either  by  common 
law  or  by  statute,  but  had  grown  up  entirely  by  encroachment 
and  sufferance. 

It  is  true  that  the  subject  in  controversy  here  is  a  vessel ;  but  if 
that  single  fact  could  justify  the  interposition  of  the  admiralty,  it 
would  equally  imply  the  same  power  in  that  jurisdiction  over  any 
dispute  concerning  the  right  of  property  in  a  vessel,  although  she 
might  still  be  upon  the  stocks,  and  although  she  had  never  reached 
the  water,  or  might,  by  some  casualty,  never  touch  that,  element. 

This  was  simply  a  question  of  property  arising  out  of  the  extent 
of  power  in  an  agent  to  dispose  of  it — a  common  and  every-day 
question  of  law. 

2.  It  is  admitted  that  the  jurisdiction  now  asserted  for  the  first 
time  in  this  court — namely,  the  jurisdiction  in  petitory  suits — did 
not  belong  to  the  admiralty  in  England,  or  was  not  exercised  by 
them  for  several  hundred  years  at  Teast;  and  that  a  recent  statute 
in  the  present  reign,  had  been  enacted  expressly  to  confer  that 
jurisdiction.  It  has  also  been  said,  that  the  jurisdiction  thus 
recently  authorized,  had,  in  the  olden  time,  existed  in  the  ad- 
miralty, and  had  been  restrained  or  forbidden  only  by  the  jealousy 
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of  the  common  lawyers.  This  appears  to  me  to  be  an 
♦argument  not  founded  upon  the  judicial  history  of  the  [  *  270  ] 
country,  and  one  which  is  neither  logical  nor  tenable. 
^  A  reference  to  others  of  the  highest  and  most  venerable  authori- 
ties, which  might  be  added  to  that  of  Lord  Hale  already  cited, 
demolishes  entirely  the  foundation  on  which  this  argument  is 
based.  The  argument  is  in  itself  illogical  and  illusory ;  for 
bad  this  jurisdiction  been  even  legitimate  in  the  admiralty,  it 
might  doubtless  have  been  vindicated  and  maintained  in  despite  of 
an  illegal  and  unfounded  jealousy  of  the  common  lawyers.  It 
never  could  have  been  forced  to  yield  to  so  baseless  an  opposition. 
No  authority  so  potent  as  that  of  an  express  statute  could  have 
been  required,  to  create  what  not  only  already  had  being,  but 
which  was  established  and  venerable  from  justice  and  from  lapse 
of  time. 

If  the  inhibition  had  been  the  mere  creature  of  jealousy  or  pre- 
judice, a  returning  sense  of  right  and  a  conviction  of  public  advan- 
tage, would,  in  this  as  in  other  instances  falling  within  the  power 
of  the  courts,  have  corrected  previous  errors.  The  very  fact  of  the 
enactment  of  a  statute,  such  as  that  referred  to,  is  strong  evidence 
to  show  that  the  jurisdiction  it  confers  had  no  previous  or  rather 
no  rightful  existence. 

But  it  is  said  that  no  jealousy  like  that  once  felt  in  England 
against  the  admiralty  exists  in  this  country;  and,  therefore,  the 
inveterate  powers  ascribed  to  it  formerly  in  England,  are  free  and 
unfettered  for  its  exercise  in  this  country.  This  course  of  argument 
naturally  suggests  with  me  the  following  inquiries:  What  fetters 
or  limitations  are  recognized  as  placed  upon  the  admiralty  juris- 
diction in  the  United  States?  Freed  from  the  checks  and  restraints 
imposed  upon  such  a  jurisdiction  in  that  country,  from  which  the 
system  was  transferred  to  us,  what  are  the  checks  imposed  upon  it 
here?  Are  there  any  such  checks?  Does  it,  either  in  theory  or 
in  practice,  recognize  any  such — how  or  where  are  they  defined  or 
ascertained?  Has  it  any  system  at  all,  or  is  it  left  to  the  judgment 
or  fancy  of  those  who  assume  to  exercise  power  under  its  name? 

Too  true  does  it  seem  to  me  the  case,  that  the  ambitious  and 
undefined  pretensions  of  this  branch  of  jurisprudence,  have  found 
greater  favor  here  than  in  my  view,  is  compatible  with  civil  lib- 
erty,  with  public  policy  or  private  benefit;  and  hence  I  have  been 
the  more  inclined  to  watch  and  prevent  its  dangerous  encroach- 
ments,  and  in  all  sincerity  can,  in  contemplating  the  favor  ex- 
tended to  those  encroachments,  exclaim,  ^^hinc  iUce  lachrymce/* 

For  the  jurisdiction  here  claimed  for  the  admiralty,  we  are 
Vol.  1-16  • 
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referred  to  the  treatise  of  Mr.  Arthur  Brown,  professor  of  civil  law 
in  Ireland.  I  have  no  recollection  of  having  before  seen 
[*271]  or* heard  the  doctrines  of  this  professor  recognized  as 
authority ;  and  with  respect  to  his  theories,  it  may  justly 
be  remarked,  that  if  these  are  to  be  adopted  as  law,  there  is  no 
excess  of  extravagance  to  be  found  in  the  exploded  notions  of  Sir 
Leoline  Jenkins,  or  anywhere  else,  which  will  not  find  an  apology, 
nay,  a  full  justification,  in  the  book  of  this  civil-law  doctor.  If  the 
theories  of  this  professor  are  to  be  regarded  as  binding,  his  disci- 
ples may  look  forward  at  no  distant  day  to  an  announcement  from 
this  bench,  as  there  has  been  formerly  from  that  of  one  of  the  cir- 
cuits, of  the  doctrine,  that  a  policy  of  insurance  (a  mere  wager  laid 
upon  the  safety  of  a  vessel)  is  strictly  and  essentially  a  maritime 
contract,  because,  forsooth,  the  vessel  had  to  navigate  the  ocean. 

It  seems  somewhat  singular,  however,  that  Mr.  Brown  should  be 
appealed  to  in  support  of  the  authority  now  claimed  foY  the  admi- 
ralty, when  in  truth  his  book  again  and  again  admits,  that  such 
jurisdiction  had  been  utterly  repudiated  in  England  as  a  sheer 
usurpation,  and  may  appropriately  be  styled  a  jeremiad  over  the 
lost  authority  and  splendor  of  a  system  which  he  would  exalt  to 
the  control  of  every  other  branch  of  jurisprudence. 

I  object,  in  all  cases,  to  the  decision  of  questions  not  strictly  in 
point,  or  which  have  not  been  regularly  discussed,  and  not  only 
maturely  but  necessarily  considered.  If  there  is  any  one  source 
of  embarrassment  more  prolific  than  all  others,  it  is  this  very  prac- 
tice. I  cannot  perceive  the  necessity  nor  the  propriety  of  deciding 
matters  in  advance.  The  effect  of  such  a  practice  is  either  the 
difiiculty  of  getting  clear  of  irregular  and  inapposite  conclqsions, 
or  the  sanction  of  them  with  the  view  of  maintaining  consistency 
whether  right  or  wrong. 

A  great  portion  of  the  admiralty  jurisdiction  now  permitted  in 
this  country,  may  be  traced  to  a  dictum  in  argument  in  the  case  of 
The  General  Smith,  4  Wheat,  p.  444,  in  the  assertion  of  a  doctrine 
which,  if  now  for  the  first  time  discussed  and  examined,  might  not 
command  the  sanction  of  this  tribunal. 

It  is  that  tendency  of  error  once  countenanced  or  tolerated  to 
grow  into  precedent,  which  has  ever  enjoined  it  upon  me  as  a 
sacred  duty  to  resist  its  approaches  before  they  have  been  matured 
into  power ;  and  even  the  conviction  of  an  inability  to  accomplish 
this  result,  is  with  me  no  dispebsation  from  the  duty  of  resistanoe. 
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John  Den,  ex  dem,  James  B.  Murray  et  aZ. ,  Plaintiff,  v.  The  Hobo- 
ken Land  and  Improvement  Company. 
Same  v.  Same. 
Same  v.  Butsen  Suckley  et  al. 

18  H.  272. 

SiJHlIABT  PbOOEEBINGS  AOAINST  REVENUE  OffICEBS— JUDICIAL  POWXB— DuE  PbOCBSB 

OF  Law. 

1.  The  act  of  May  15,  1820,  which  authorized  the  aolicttor  of  the  Treasury  to  issue  a 
warrant  of  distress  against  the  property  of  a  revenue  officer,  for  the  amount  found 
due  on  adjusting  his  accounts  in  the  treasury  department,  is  constitutional. 

2.  Though  partaking  of  the  nature  of  judicial  power  in  some  respecld,  it  is  a  power 
long  exerdised  by  the  executive  department  in  England  and  in  the  States,  and  is  not 
prohibited  by  the  division  of  executive  and  judicial  power  in  the  federal  constitution. 

3.  That  congress  may,  by  consent,  authorize  the  defendant  to  bring  the  case,  after  levy, 
into  a  court  for  judicial  investigation,  is  not  a  valid  argument  against  this  proposition. 

i.  Sncb  a  proceeding  is  due  process  of  law  within  the  meaning  of  the  fifth  amendment 
to  the  constitution.    What  is  meant  by  due  process  of  law  elaborately  discussed. 

5.  It  is  due  process  of  law,  because  it  is  the  usual  and  appropriate  mode  by  which  the 
English  government,  from  whose  Magna  Charta  the  phrase  is  derived,  has  always 
used  it  or  its  equivalent  in  enforcing  from  debtors  the  amounts  due  the  government 
on  account  of  its  revenues. 

3.  As  it  is  not  a  search  warrant,  it  is  not  within  the  provision  of  the  constitution  re- 
quiring affidavits  to  make  such  warrants  valid. 

7.  The  return  of  the  marshal  that  he  had  levied  on  lands,  on  such  a  warrant,  is  prima 
Jacic  evidence  that  there  was  no  personal  property  on  which  he  could  levy. 

These  cases  come  to  this  court  on  a  certificate  of  division  of 
opinion  between  the  judges  of  the  circuit  court  for  the  district  of 
New  Jersey. 

It  was  an  action  of  ejectment,  in  which  defendants  claimed  under 
a  levy  and  sale  made  under  a  warrant  issued  in  pursuance  of  the 
act  of  May  15,  1820,  (3  Stats,  at  Large,  692,)  against  Swartwout, 
and  the  plaintiffs,  under  a  sale  on  a  judgment  againdt  the  same 
party  subsequent  to  the  levy  of  the  distress  warrant.  A  special 
verdict  found  the  facts  on  which  the  warrant  issued;  and  the  prin- 
cipal question  on  which  the  judges  divided  was,  ^'whether  the 
said  warrant  of  distress,  in  the  special  verdict  mentioned,  and  the 
proceedings  thereon  and  anterior  thereto,  under  which  defendants 
claim  title,  are  sufficient,  under  the  constitution  of  the  United 
States  and  the  law  of  the  land,  to  pass  and  transfer  the  title  and 
estate  of  the  said  Swartwout  in  and  to  the  premises  in  question  as 
against  the  lessors  of  plaintiff. ' ' 

Mr.  Van  Winkle  and  Mr.  Woodj  for  plaintiff. 

Mr.  Zabriskiey  Mr.  Gillett,  and  Mr.  Bradley^  for  defendants. 
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[  *  274  ]  *Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 
This  case  comes  before  us  on  a  certificate  of  division  of 
opinion  of  the  judges  of  the  circuit  court  of  the  United  States 
for  the  district  of  New  Jersey.  It  is  an  action  of  ejectment, 
in  which  both  parties  claim  title  under  Samuel  Swartwout — the 
plaintiffs,  under  the  levy  of  an  execution  on  the  10th  day  of  April, 
1839,  and  the  defendants,  under  a  sale  made  by  the  marshal  of 
the  United  States  for  the  district  of  New  Jersey,  on  the  Ist  day  of 
June,  1839 — by  virtue  of  what  is  denominated  a  distress  warrant, 
issued  by  the  solicitor  of  the  treasury  under  the  act  of  congress 
of  May  15,  1820,  entitled,  "  An  act  providing  for  the  better 
organization  of  the  treasury  department."  This  act  having  pro- 
vided, by  its  first  section,  that  a  lien  for  the  amount  due  should 
exist  on  the  lands  of  the  debtor  from  the  time  of  the  levy  and 
record  thereof  in  the  oflice  of  the  district  court  of  the  United 
States  for  the  proper  district,  and  the  date  of  that  levy  in  this  case 
being  prior  to  the  date  of  the  judgment  under  which  the  plaintiffs' 
title  was  made,  the  question  occurred  in  the  circuit  court,  *'  whether 
the  said  warrant  of  distress  in  the  special  verdict  mentioned,  and 
the  proceedings  thereon  and  anterior  thereto,  under  which  the 
defendants  claim  title,  are  sufficient,  under  the  constitution  of  the 
United  States  and  the  law  of  the  land,  to  pass  and  transfer  the 
title  and  estate  of  the  said  Swartwout  in  and  to  the  premises  in 
question,  as  against  the  lessors  of  the  plaintiff."  Upon  this 
question,  the  judges  being  of  opposite  opinions,  it  was  certified 

to  this  court,  and  has  been  argued  by  counsel. 
[  *  275  ]  *  No  objection  has  been  taken  to  the  warrant  on  account 
of  any  defect  or  irregularity  in  the  proceedings  which  pre- 
ceded its  issue.  It  is  not  denied  that  they  were  in  conformity  with 
the  requirements  of  the  act  of  congress.  The  special  yerdict  finds 
that  Swartwout  was  collector  of  the  customs  for  the  port  of  New 
York  for  eight  years  before  the  29th  of  March,  1838;  that,  on  the 
10th  of  November,  1838,  his  account,  as  such  collector,  was  audited 
by  the  first  auditor,  and  certified  by  the  first  comptroller  of  the 
treasury;  and  for  the  balance  thus  found,  amounting  to  the  sum 
of  $1,374,119yV0>  *1^®  warrant  in  question  was  issued  by  the  solic- 
itor of  the  treasury.  Its  validity  is  denied  by  the  plaintiffs,  upon 
the  ground  that  so  much  of  the  act  of  congress  a&  authorized  it,  is 
in  conflict  with  the  constitution  of  the  United  States. 

In  support  of  this  position,  the  plaintiff  relies  on  that  part  of  the 
first  section  of  the  third  article  of  the  constitution,  which  requires 
the  judicial  power  of  the  United  States  to  be  vested  in  one  supreme 
court  and  in  such  inferior  courts  as  congress  may,  from  time  to 
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time,  ordain  and  establish;  the  judges  whereof  shall  hold  their 
offices  during  good  behavior,  and  shall,  at  stated  times,  receive  for 
their  services  a  compensation,  which  shall  not  be  diminished  during 
their  continuance  in  office.  Also,  on  the  second  section  of  the  same 
article,  which  declares  that  the  judicial  power  shall  extend  to  con- 
troversies to  which  the  United  States  shall  be  a  party. 

It  must  be  admitted  that,  if  the  auditing  of  this  account,  and 
the  ascertainment  of  its  balance,  and  the  issuing  of  this  process, 
was  an  exercise  of  the  judicial  power  of  the  United  States,  the  pro- 
ceeding was  void;  for  the  officers  who  performed  these  acts  could 
exercise  no  part  of  that  judicial  power.  They  neither  constituted 
a  court  of  the  United  States,  nor  were  they,  or  either  of  them,  so 
connected  with  any  such  court  as  to  perform  even  any  of  the  min- 
isterial duties  which  arise  out  of  judicial  proceedings. 

The  question,  whether  these  acts  were  an  exercise  of  the  judicial 
power  of  the  United  States,  can  best  be  considered  under  another 
inquiry,  raised  by  the  further  objection  of  the  plaintiff,  that  the 
effect  of  the  proceedings  authorized  by  the  act  in  question  is  to 
deprive  the  party,  against  whom  the  warrant  issues,  of  his  liberty 
and  property,  "  without  due  process  of  law;"  and,  therefore,  is  in 
conflict  with  the  fifth  article  of  the  amendments  of  the  constitution. 

Taking  these  two  objections  together,  they  raise  the  questions, 
whether,  under  the  constitution  of  the  United  States,  a  collector  of 
the  customs,  from  whom  a  balance  of  account  has  been  found  to  be 
due  by  accounting  officers  of  the  treasury,  designated  for  that  pur- 
pose by  law,  can  be  deprived  of  his  liberty,  or  property, 
*in  order  to  enforce  payment  of  that  balance,  without  the  [  *  276  ] 
exercise  of  the  judicial  power  of  the  United  States,  and  yet 
by  due  process  of  law,  within  the  meaning  of  those  terms  in  the 
constitution;  and  if  so,  then,  secondly,  whether  the  warrant  in 
question  was  such  due  process  of  law  ? 

The  words,  "  due  process  of  law,"  were  undoubtedly  intended  to 
convey  the  same  meaning  as  the  words,  "  by  the  law  of  the  land," 
in  Magna  Gharta.  Lord  Coke,  in  his  commentary  on  those  words, 
(2  Inst.  50,)  says  they  mean  due  process  of  law.  The  constitutions 
which  had  been  adopted  by  the  several  States  before  the  formation 
of  the  federal  constitution,  following  the  language  of  the  great 
charter  more  closely,  generally  contained  the  words,  "  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land."  The  ordinance  of 
congress  of  July  13, 1787,  for  the  government  of  the  territory  of  the 
United  States  northwest  of  the  river  Ohio,  used  the  same  words. 

The  constitution  of  the  United  States,  as  adopted,  contained  the 
provision,  that  "  the  trial  of  all  crimes,  except  in  cases  of  impeach- 
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meat,  shall  be  by  jury."  When  the  fifth  article  of  amendment 
containing  the  words  now  in  question  was  made,  the  trial  by  jury 
in  criminal  cases  had  thus  already  been  provided  for.  By  the  sixth 
and  seventh  articles  of  amendment,  further  special  provisions  were 
separately  made  for  that  mode  of  trial  in  civil  and  criminal  cases. 
To  have  followed,  as  in  the  State  constitutions,  and  in  the  ordi- 
nance of  1787,  the  words  of  Magna  Chartay  and  declared  that  no 
person  shall  be  deprived  of  his  life,  liberty,  or  property  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land,  would  have  been  in 
part  superfluous  and  inappropriate.  To  have  taken  the  clause, 
"law  of  the  land,"  without  its  immediate  context,  might  possibly 
have  given  rise  to  doubts,  which  would  be  eflTectually  dispelled  by 
using  those  words  which  the  great  commentator  on  Magna  Charta 
had  declared  to  be  the  true  meaning  of  the  phrase,  "law  of  the 
land,"  in  that  instrument,  and  which  were  undoubtedly  then 
received  as  their  true  meaning. 

That  the  warrant  now  in  question  is  legal  process,  is  not  denied. 
It  was  issued  in  conformity  with  an  act  of  congress.  But  is  it  "due 
process  of  law  ?  ' '  The  constitution  contains  no  description  of  those 
processes  which  it  was  intended  to  allow  or  forbid.  It  does  not 
even  declare  what  principles  are  to  be  applied  to  ascertain  whether 
it  be  due  process.  It  is  manifest  that  it  was  not  left  to  the  legis- 
lative power  to  enact  any  process  which  might  be  devised.  The 
article  is  a  restraint  on  the  legislative  as  well  as  on  the  executive 
and  judicial  powers  of  the  government,  and  cannot  be  so  construed 
as  to  leave  congress  free  to  make  any  process  "due  process  of  law," 
by  its  mere  will.  To  what  principles,  then,  are  we  to 
[  *  277  ]  resort  to  ascertain  whether  *  this  process,  enacted  by  con- 
gress, is  due  process?  To  this  the  answer  must  be  two- 
fold. We  must  examine  the  constitution  itself,  to  see  whether  this 
process  be  in  conflict  with  any  of  its  provisions.  If  not  found  to 
be  so,  we  must  look  to  those  settled  usages  and  modes  of  proceeding 
existing  in  the  common  ^nd  statute  law  of  England,  before  the 
emigration  of  our  ancestors,  and  which  are  shown  not  to  have  been 
unsuited  to  their  civil  and  political  condition  by  having  been  acted 
on  by  them  after  the  settlement  of  this  country.  We  apprehend 
there  has  been  no  period,  since  the  establishment  of  the  English 
monarchy^  when  there  has  not  been,  by  the  law  of  the  land,  a 
summary  method  for  the  recovery  of  debts  due  to  the  crown,  and 
especially  those  due  from  receivers  of  the  revenues.  It  is  difficult, 
at  this  day,  to  trace  with  precision  all  the  proceedings  had  for  these 
purposes  in  the  earliest  ages  of  the  common  law.  That  they  were 
summary  and  severe,  and  had  been  used  for  purposes  of  oppression. 
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is  inferable  from  the  fact  that  one  chapter  of  Magna  Charta  treats 
of  their  restraint.  It  declares:  **  We  or  our  bailiffs  shall  not  seize 
any  land  or  rent  for  any  debt  as  long  as  the  present  goods  and 
chattels  of  the  debtor  do  suffice  to  pay  the  debt,  and  the  debtor 
himself  be  ready  to  satisfy  therefor.  Neither  shall  the  pledges  of 
the  debtor  be  distrained,  as  long  as  the  principal  debtor  is  suffi- 
cient for  the  payment  of  the  debt ;  and  if  the  principal  debtor  fail 
in  payment  of  the  debt,  having  nothing  wherewith  to  pay,  or  will 
not  pay  where  he  i«  able,  the  pledges  shall  answer  for  the  debt. 
And  if  they  will,  they  shall  have  the  lands  and  rents  of  the  debtor 
until  they  be  satisfied  of  the  debt  which  they  before  paid  for  liim, 
except  that  the  principal  debtor  can  show  himself  to  be  acquitted 
against  the  said  sureties.'' 

By  the  common  law,  the  body,  lands,  and  goods  of  the  king's 
debtor  were  liable  to  be  levied  on  to  obtain  payment.  In  con- 
formity with  the  above  provision  of  Magna  Charta,  a  conditional 
writ  was  framed,  commanding  the  sheriff  to  inquire  of  the  goods 
and  chattels  of  the  debtor,  and,  if  they  were  insufficient,  then  to 
extend  on  the  lands.  3  Co.  12  b;  Com.  Dig.,  Debt,  G.  2;  2  Inst. 
19.  But  it  is  said  that  since  the  statute  33  Hen.  YIII.,  c.  39,  the 
practice  has  been  to  issue  the  writ  in  an  absolute  form,  without 
requiring  any  previous  inquisition  as  to  the  goods.  Gilbert's 
Exch.  127. 

To  authorize  a  writ  of  extent,  however,  the  debt  must  be  matter 
of  record  in  the  king's  exchequer.  The  33  Hen.  VIII.,  c.  39,  § 
50,  made  all  specialty  debts  due  to  the  king  of  the  same  force  and 
effect  as  debts  by  statute  staple,  thus  giving  to  such  debts  the 
effect  of  debts  of  record.  In  regard  to  debts  due  upon  simple 
contract^  other  than  those  due  from  collectors  of  the  revenue  and 
other  accountants  of  the  crown,  the  practice,  from  very 
*  ancient  times,  has  been  to  issue  a  commission  to  inquire  [  *  278  ] 
as  to  the  existence  of  the  debt. 

This  commission  being  returned,  the  debt  found  was  thereby 
evidenced  by  a  record,  and  an  extent  could  issue  thereon.  No 
notice  was  required  to  be  given  to  the  alleged  debtor  of  the  execu- 
tion of  this  commission,  (2  Tidd's  Pr.  1047,)  though  it  seems  that, 
in  some  cases,  an  order  for  notice  might  be  obtained.  1  Yes.  269. 
Formerly,  no  witnesses  were  examined  by  the  commission,  (Chitty's 
Prerog.  267 ;  West,  22 ;)  the  affidavit  prepared  to  obtain  an  order 
for  an  immediate  extent  being  the  only  evidence  introduced.  But 
this  practice  has  been  recently  changed.  11  Price,  29.  By  the 
statute  13  Eliz.  ch.  4,  balances  due  from  receivers  of  the  revenue 
and  all  other  accountants  of  the  crown  were  placed  on  the  same 
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footing  as  debts  acknowledged  to  be  due  by  statute  staple.  These 
balances  were  found  by  auditors,  the  particular  officers  acting 
thereon  having  been,  from  time  to  time,  varied  by  legislation 
and  usage.  The  different  methods  of  accounting  in  ancient  and 
modern  times  are  described  in  Mr.  Price's  Treatise  on  the  Law 
and  Practice  of  the  Exchequer,  ch.  9.  Such  balances,  when  found, 
were  ceitifled  to  what  was  called  the  pipe  office,  to  be  given  in 
charge  to  the  sheriffs  for  their  levy.     Price,  231. 

If  an  accountant  failed  to  render  his  accounts,  a  process  was 
issued,  termed  a  capias  nomine  distridionis,  against  the  body, 
goods,  and  lands  of  the  accountant.     Price,  162,  233,  note  3. 

This  brief  sketch  of  the  modes  of  proceeding  to  ascertain  and 
enforce  payment  of  balances  due  from  receivers  of  the  revenue  in 
England,  is  sufficient  to  show  that  the  methods  of  ascertaining 
the  existence  and  amount  of  such  debts,  and  compelling  their  pay- 
ment, have  varied  widely  from  the  usual  course  of  the  common 
law  on  other  subjects ;  and  that,  as  respects  such  debts  due  from 
such  officers,  ^^the  law  of  the  land"  authorized  the  employment 
of  auditors,  and  an  inquisition  without  notice,  and  a  species  of 
execution  bearing  a  very  close  resemblance  to  what  is  termed  a 
warrant  of  distress  in  the  act  of  1820,  now  in  question. 

It  is  certain  that  this  diversity  in  ^Hhe  law  of  the  land"  be- 
tween public  defaulters  and  ordinary  debtors  was  understood  in 
this  country,  and  entered  into  the  legislation  of  the  colonies  and 
provinces,  and  more  especially  of  the  States,  after  the  declaration 
of  independence  and  before  the  formation  of  the  constitution  of 
the  United  States.  Not  only  was  the  process  of  distress  in  nearly 
or  quite  universal  use  for  the  collection  of  taxes,  but  what  was 
generally  termed  a  warrant  of  distress,  running  against  the  body, 
goods,  and  chattels  of  defaulting  receivers  of  public  money, 
[  *■  279  ]  was  issued  to  some  public  officer,  to  whom  was  *  committed 
the  power  to  ascertain  the  amount  of  the  default,  and  by 
such  warrant  proceed  to  collect  it.  Without  a  wearisome  repeti- 
tion of  details,  it  will  be  sufficient  to  give  one  section  from  the 
Massachusetts  act  of  1786:  ''That  if  any  constable  or  collector,  to 
whom  any  tax  or  assessment  shall  be  committed  to  collect,  shall 
be  remiss  and  negligent  of  his  duty,  in  not  levying  and  paying 
unto  the  treasurer  and  receiver  general  such  sum  or  sums  of  money 
as  he  shall  from  time  to  time  have  received,  and  as  ought  by  him 
to  have  been  paid  within  the  respective  time  set  and  limited  by 
the  assessor's  warrant,  pursuant  to  law,  the  treasurer  and  receiver 
general  is  hereby  empowered,  after  the  expiration  of  the  time  so 
set,  by  warrant  under  his  hand  and  seal,  directed  to  the  sheriff  or 
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his  deputy,  to  cause  such  sum  and  sums  of  money  to  be  levied  by 
distress  and  sale  of  such  deficient  constable  or  collector's  estate^ 
real  and  personal,  returning  the  overplus,  if  any  there  be;  and, 
for  want  of  such  estate,  to  take  the  body  of  such  constable  or  col- 
lector, and  imprison  him  until  he  shall  pay  the  same;  which 
warrant  the  sheriff  or  his  deputy  is  hereby  empowered  and  re- 
quired to  execute  accordingly."  Then  follows  another  provision, 
that  if  the  deficient  sum  shall  not  be  made  by  the  first  warrant, 
another  shall  issue  against  the  town ;  and  if  its  proper  authorities 
shall  fail  to  take  the  prescribed  means  to  raise  and  pay  the  same, 
a  like  warrant  of  distress  shall  go  against  the  estates  and  bodies 
of  the  assessors  of  such  town.  Laws  of  Massachusetts,  vol.  i,  p. 
266.  Provisions  not  distinguishable  from  these  in  principle  may 
be  found  in  the  acts  of  Connecticut,  (Revision  of  1T84,  p.  198;)  of 
Pennsylvania,  1782,  (2  Laws  of  Penn.  13 ;)  of  South  Carolina, 
1788,  (5  Stats,  of  S.  C.  55  ;)  New  York,  1788,  (1  Jones  &  Varick's 
Laws,  34;)  see  also  1  Henning's  Stats,  of  Virginia,  319,  343;  12 
Ibid.  562  ;  Laws  of  Vermont,  (1797, 1800,)  340.  Since  the  forma- 
tion of  the  constitution  of  the  United  States,  other  States  have 
passed  similar  laws.  See  7  Louis.  An.  B.  192.  Congress,  from  an 
early  period,  and  in  repeated  instances,  has  legislated  in  a  similar 
manner.  By  the  fifteenth  section  of  the  ^^Act  to  lay  and  collect  a 
direct  tax  within  the  United  States,"  of  July  14,  1798,  the  super- 
visor of  each  district  was  authorized  and  required  to  issue  a  war- 
rant of  distress  against  any  delinquent  collector  and  his  sureties, 
to  be  levied  upon  the  goods  and  chattels,  and  for  want  thereof 
upon  the  body  of  such  collector ;  and,  failing  of  satisfaction  thereby, 
upon  the  goods  and  chattels  of  the  sureties.  1  Stats,  at  Large, 
602.  And  again,  in  1813,  (8  Stats,  at  Large,  33,  §  28,)  and  1815, 
(3  Stats,  at  Large,  177,  §  33,)  the  comptroller  of  the  treasury  was 
empowered  to  issue  a  similar  warrant  against  collectors  of  the 
customs  and  their  sureties.  This  legislative  construction  of  the 
constitution,  commencing  so  early  in  the  government, 
*  when  the  first  occasion  for  this  manner  of  proceeding  [  *  280  ] 
arose,  continued  throughout  its  existence,  and  repeatedly 
acted  on  by  the  judiciary  and  the  executive,  is  entitled  to  no  in- 
considerable weight  upon  the  question  whether  the  proceeding 
adopted  by  it  was  **due  process  of  law,"  Prigg  v.  Pennsylvania, 
16  Pet.  621 ;  United  States  v.  Nourse,  9  Pet.  8;  Bandolph's  case, 
2  Brock.  447;  Nourse's  case,  4  Cranch,  C.  C.  B.  151;  Bullock's 
case,  (cited  6  Pet.  485,  note.) 

Tested  by  the  common  and  statute  law  of  England  prior  to  the 
emigration  of  our  ancestors,  and  by  the  laws  of  many  of  the  States 
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at  the  time  of  the  adoption  of  this  amendment,  the  proceedings 
authorized  by  the  act  of  1820  cannot  be  denied  to  be  due  process 
of  law,  when  applied  to  the  ascertainment  and  recovery  of  balances 
due  to  the  government  from  a  collector  of  customs,  unless  there 
exists  in  the  constitution  some  other  provision  which  restrains 
congress  from  authorizing  such  proceedings.  For,  though  ''due 
process  of  law"  generally  implies  and  includes  actor,  reus,  Judex, 
regular  allegations,  opportunity  to  answer,  and  a  trial  according 
to  some  settled  course  of  judicial  proceedings,  (2  Inst.  47,  50; 
Hoke  V.  Henderson,  4  Dev.  N.  C.  Rep.  15;  Taylor  v.  Porter,  4 
Hill,  146;  Van  Zandt  v.  Waddel,  2  Yerger,  260;  State  Bank  v. 
Cooper,  Ibid.  599;  Jones's  Heirs  v.  Perry,  10  Ibid.  59;  Greene  v. 
I^riggSj  1  Curtis,  311,)  yet,  this  is  not  universally  true.  There 
may  be,  and  we  have  seen  that  there  are  cases,  under  the  law  of 
England  after  Magna  Charta,  and  as  it  was  brought  to  this  coun- 
try and  acted  on  here,  in  which  process,  in  its  nature  final,  issues 
against  the  body,  lands,  and  goods  of  certain  public  debtors  without 
any  such  trial;  and  this  brings  us  to  the  question,  whether  those 
provisions  of  the  constitution  which  relate  to  the  judicial  power  are 
incompatible  with  these  proceedings? 

That  the  auditing  of  the  accounts  of  a  receiver  of  public  moneys 
may  be,  in  an  enlarged  sense,  a  judicial  act,  must  be  admitted. 
So  are  all  those  administrative  duties  the  performance  of  which 
involves  an  inquiry  into  the  existence  of  facts  and  the  application 
to  them  of  rules  of  law.  In  this  sense  the  act  of  the  president  in 
calling  out  the  militia  under  the  act  of  1795,  12  Wheat.  19,  or  of 
a  commissioner  wlio  makes  a  certificate  fbr  the  extradition  of  a 
criminal,  under  a  treaty,  is  judicial.  But  it  is  not  sufficient  to 
bring  such  matters  under  the  judicial  power,  that  they  involve  the 
exercise  of  judgment  upon  law  and  fact.  United  States  v.  Fer- 
reira,  13, How.  40.  It  is  necessary  to  go  further,  and  show  not 
only  that  the  adjustment  of  the  balances  due  from  accounting  offi- 
cers may  be,  but  from  their  nature  must  be,  controversies  to  which 

the  United  States  is  a  party,  within  the  meaning  of  the 
[*281]  second  section  of  the  third  article  of  the  "^constitution. 

We  do  not  doubt  the  power  of  congress  to  provide  by  law 
that  such  a  question  shall  form  the  subject-matter  of  a  suit  in 
which  the  judicial  power  can  be  exerted.  The  act  of  1820  makes 
such  a  provision  for  reviewing  the  decision  of  the  accounting  offi- 
cers of  the  treasury.  But,  until  reviewed,  it  is  final  and  binding ; 
and  the  question  is,  whether  its  subject-matter  is  necessarily,  and 
without  regard  to  the  consent  of  congress,  a  judicial  controversy. 
And  we  are  of  opinion  it  is  not. 
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Among  the  legislative  powers  of  congress  are  the  powers  '^to  lay 
and  collect  taxes,  duties,  imposts,  and  excises;  to  pay  the  debts, 
and  provide  for  the  common  defense  and  welfare  of  the  United 
States,  to  raise  and  support  armies;  to  provide  and  maintain  a 
navy,  and  to  make  all  laws  which  may  be  necessary  and  proper 
for  carrying  into  execution  those  powers."  What  oflScers  should 
be  appointed  to  collect  the  revenue  thus  authorized  to  be  raised, 
and  to  disburse  it  in  payment  of  the  debts  of  the  United  States ; 
what  duties  should  be  required  of  them ;  when  and  how,  and  to 
whom  they  should  account,  and  what  security  they  should  furnish, 
and  to  what  remedies  they  should  be  subjected  to  enforce  the  proper 
discharge  of  their  duties,  congress  was  to  determine.  In  the  exer- 
cise of  their  powers,  'they  have  required  collectors  of  customs  to  be 
appointed;  made  it  incumbent  on  them  to  account,  from  time  to 
time,  with  certain  officers  of  the  treasury  department,  and  to  fur- 
nish sureties,  by  bond,  for  the  payment  of  all  balances  of  the  public 
money  which  may  become  due  from  them.  And  by  the  act  of  1820, 
now  in  question,  they  have  undertaken  to  provide  summary  means 
to  compel  these  officers — and  in  case  of  their  defa4ilt,  their  sureties 
— to  pay  such  balances  of  the  public  money  as  may  be  in  their 
hands. 

The  power  to  collect  and  disburse  revenue,  and  to  make  all  laws 
which  shaiU  be  necessary  and  proper  for  carrying  that  power  into 
effect,  includes  all  known  and  appropriate  means  of  effectually  col- 
lecting and  disbursing  that  revenue,  unless  some  such  means  should 
be  forbidden  in  some  other  part  of  the  constitution.  The  power 
has  not  been  exhausted  by  the  receipt  of  the  money  by  the  collector. 
Its  purpose  is  to  raise  money  and  use  it  in  payment  of  the  debts 
of  the  government ;  and,  whoever  may  have  possession  of  the  pub- 
lic money,  until  it  is  actually  disbursed,  the  power  to  use  those 
known  and  appropriate  means  to  secure  its  due  application  con- 
tinues. 

As  we  have  already  shown,  the  means  provided  by  the  act  of 
1820,  do  not  differ  in  principle  from  those  employed  in  England 
from  remote  antiquity — and  in  many  of  the  States,  so  far  as  we 
know,  without  objection — ^for  this  purpose,  at  the  time 
the  *  constitution  was  formed.  It  may  be  added,  that  ['*'282] 
probably  there  are  few  governments  which  do  or  can  per- 
mit their  claims  for  public  taxes,  either  on  the  citizen  or  the  officer 
employed  for  their  collection  or  disbursement,  to  become  subjects  of 
judicial  controversy,  according  to  the  course  of  the  law  of  the  land. 
Imperative  necessity  has  forced  a  distinction  between  such  claims 
and  all  others,  which  has  sometimes  been  carried  out  by  summary 
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methods  of  proceeding,  and  sometimes  by  systems  of  fines  and  pen- 
alties, but  always  in  some  way  observed  and  yielded  to. 

It  is  true  that  in  England  all  these  proceedings  were  had  in 
what  is  denominated  the  court  of  exchequer,  in  which  Lord  Coke 
says,  4  Inst.  115,  the  barons  are  the  sovereign  auditors  of  the  king- 
dom. But  the  barons  exercise  in  person  no  judicial  power  in  audit- 
ing accounts,  and  it  is  necessary  to  remember  that  the  exchequer 
includes  two  distinct  organizations,  one  of  which  has  charge  of  the 
revenues  of  the  crown,  and  the  other  has  long  been  in  fact,  and 
now  is  for  all  purposes,  one  of  the  judicial  courts  of  the  kingdom, 
whose  proceedings  are  and  have  been  as  distinct,  in  most  respects, 
from  those  of  the  revenue  side  of  the  exchequer,  as  the  proceedings 
of  the  circuit  court  of  this  district  are  from  tliose  of  the  treasury ; 
and  it  would  be  an  unwarrantable  assumption  to  conclude  that, 
because  the  accounts  of  receivers  of  revenue  were  settled  in  what 
was  denominated  the  court  of  exchequer,  they  were  judicial  con- 
troversies between  the  king  and  his  subjects,  according  to  the  ordi- 
nary course  of  the  common  law  or  equity.  The  fact,  as  we  have 
already  seen,  was  otherwise. 

It  was  strongly  urged  by  the  plaintiff's  counsel,  that  though 
the  government  might  have  the  rightful  power  to  provide  a  sum- 
mary remedy  for  the  recovery  of  its  public  dues,  aside  from  any 
exercise  of  the  judicial  power,  yet  it  had  not  done  so  in  this  in- 
stance. That  it  had  enabled  the  debtor  to  apply  to  the  judicial 
power,  and  having  thus  brought  the  subject-matter  under  its 
cognizance,  it  was  not  for  the  government  to  say  that  the  subject- 
matter  was  not  within  the  judicial  power.  That  if  it  were  not 
in  its  nature  a 'judicial  controversy,  congress  could  not  make  it 
such,  nor  give  jurisdiction  over  it  to  the  district  courts.  In  short, 
the  argument  is,  that  if  this  were  not,  in  its  nature,  a  judicial 
controversy,  congress  could  not  have  conferred  on  the  district 
court  power  to  determine  it  upon  a  bill  filed  by  the  collector. 
If  it  be  such  a  controversy,  then  it  is  subject  to  the  judicial 
power  alone;  and  the  fact  that  congress  has  enabled  the  district 
court  to  pass  upon  it,  is  conclusive  evidence  that  it  is  a  judicial 
controversy. 

We  cannot  admit  the  correctness  of  the  last  position. 
[  *  283  ]  If  we  *  were  of  opinion  that  this  subject-matter  cannot 
be  the  subject  of  a  judicial  controversy,  and  that,  conse- 
quently, it  cannot  be  made  a  subject  of  judicial  cognizance,  the 
consequence  would  be,  that  the  attempt  to  bring  it  under  the  juris- 
diction of  a  court  of  the  United  States  would  be  ineffectual.  But 
the  previous  proceedings  of  the  executive  department  would  not 
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necessarily  be  affected  thereby.     They  might  be  final,  instead  of 
being  subject  to  judicial  review. 

But  the  argument  leaves  out  of  view  an  essential  element  in  the 
case,  and  also  assumes  something  which  cannot  be  admitted. 

It  assumes  that  the  entire  subject-matter  is  or  is  not,  in  every 
mode  of  presentation,  a  judicial  controversy,  essentially  and  in  its 
own  nature,  aside  from  the  will  of  congress  to  permit  it  to  be  so ; 
and  it  leaves  out  of  view  the  fact  that  the  United  States  is  a  party. 

It  is  necessary  to  take  into  view  some  settled  rules. 

Though,  generally,  both  public  and  private  wrongs  are  redressed 
through  judicial  action,  there  are  more  summary  extrajudicial  rem- 
edies for  both.  An  instance  of  extrajudicial  redress  of  a  private 
wrong  is,  the  recapture  of  goods  by  their  lawful  owner ;  of  a  public 
wrong,  by  a  private  person,  is  the  abatement  of  a  public  nuisance; 
and  the  recovery  of  public  dues  by  a  summary  process  of  distress, 
issued  by  some  public  officer  authorized  by  law,  is  an  instance  of 
redress  of  a  particular  kind  of  public  wrong,  by  the  act  of  the 
public  through  its  authorized  agents.  There  is,  however,  an  im- 
portant distinction  between  these.  Though  a  private  person  may 
retake  his  property,  or  abate  a  nuisance,  he  is  directly  responsible 
for  his  acts  to  the  proper  judicial  tribunals.  His  authority  to  do 
these  acts  depends  not  merely  on  the  law,  but  upon  the  existence 
of  such  facts  as  are,  in  point  of  law,  sufficient  to  constitute  that 
authority ;  and  he  may  be  required,  by  an  action  at  law,  to  prove 
those  facts ;  but  a  public  agent,  who  acts  pursuant  to  the  command 
of  a  legal  precept,  can  justify  his  act  by  the  production  of  such  pre- 
cept. He  cannot  be  made  responsible  in  a  judicial  tribunal  for 
obeying  the  lawful  command  of  the  government;  and  the  govern- 
ment itself,  which  gave  the  command,  cannot  be  sued  without  its 
own  consent. 

At  the  same  time  there  can  be  no  doubt  that  the  mere  question, 
whether  a  collector  of  the  customs  is  indebted  to  the  United  States, 
may  be  one  of  judicial  cognizance.  It  is  competent  for  the  United 
States  to  sue  any  of  its  debtors  in  a  court  of  law.  It  is  equally 
clear  that  the  United  States  may  consent  to  be  sued,  and  may  yield 
this  consent  upon  such  terms  and  under  such  restrictions  as  it  may 
think  just.  Though  both  the  marshal  and  the  govern- 
ment are  exempt  from  suit,  for  anything  done  by  *  the  [  *  284  ] 
former  in  obedience  to  legal  process,  still,  congress  may 
provide  by  law,  that  both,  or  either,  shall,  in  a  particular  class  of 
cases,  and  under  such  restrictions  as  they  may  think  proper  to  im- 
pose, come  into  a  court  of  law  or  equity  and  abide  by  its  determin- 
ation.    The  United  States  may  thus  place  the  government  upon 
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the  same  ground  which  is  occupied  by  private  persons  who  proceed 
to  take  extrajudicial  remedies  for  their  wrongs,  and  they  may  do  so 
to  such  extent,  and  with  such  restrictions,  as  may  be  thought  fit. 

When,  therefore,  the  act  of  1820  enacts,^ that  after  the  levy  of 
the  distress  warrant  has  been  begun,  the  collector  may  bring  before 
a  district  court  the  question,  whether  he  is  indebted  as  recited  in 
the  warrant,  it  simply  waives  a  privilege  which  belongs  to  the 
government,  and  consents  to  make  the  legality  of  its  future  pro- 
ceedings dependent  on  the  judgment  of  the  court;  as  we  have 
already  stated  in  case  of  a  private  person,  every  fact  upon  which 
the  legality  of  the  extrajudicial  remedy  depends  may  be  drawn  in 
question  by  a  suit  against  him.  The  United  States  consents  that 
this  fact  of  indebtedness  may  be  drawn  in  question  by  a  suit 
against  them.  Though  they  might  have  withheld  their  consent^ 
we  think  that,  by  granting  it,  nothing  which  may  not  be  a  subject 
of  judicial  cognizance  is  brought  before  the  court. 

To  avoid  misconstruction  upon  so  grave  a  subject,  we  think  it 
proper  to  state  that  we  do  not  consider  congress  can  either  with- 
draw from  judicial  cognizance  any  matter  which,  from  its  nature, 
is  the  subject  of  a  suit  at  the  common  law,  or  in  equity,  or  admi- 
ralty; nor,  on  the  other  hand,  can  it  bring  under  the  judicial 
power  a  matter  which^  from  its  nature,  is  not  a  subject  for  judicial 
determination.  At  the  same  time  there  are  matters,  involving 
public  rights,  which  may  be  presented  in  such  form  that  the  judi- 
cial power  is  capable  of  acting  on  them,  and  which  are  susceptible 
of  judicial  determination,  but  which  congress  may  or  may  not 
bring  within  the  cognizance  of  the  courts  of  the  United  States,  as 
it  may  deem  proper.  Equitable  claims  to  land  by  the  inhabitants 
of  ceded  territories  form  a  striking  instance  of  such  a  class  of  cases ; 
and  as  it  depends  upon  the  will  of  congress  whether  a  remedy  in 
the  courts  shall  be  allowed  at  all,  in  such  cases,  they  may  regulate 
it  and  prescribe  such  rules  of  determination  as  they  may  think  just 
and  needful.  Thus  it  has  been  repeatedly  decided  in  this  class  of 
cases,  that  upon  their  trial  the  acts  of  executive  officers,  done  under 
the  authority  of  congress,  were  conclusive,  either  upon  particular 
facts  involved  in  the  inquiry  or  upon  the  whole  title.     Foley  v, 

Harrison,  15  How.  433 ;  Burgess  v.  Gray,  16  How.  48 ;  v.  The 

Minnesota  Mining  Company  at  the  present  term. 

It  is  true,  also,  that  even  in  a,  suit  between  private  per- 
[  *  285  ]  sons  to  *  try  a  question  of  private  right,  the  action  of  the 
executive  power,  upon  a  matter  committed  to  its  determ- 
ination by  the  constitution  and  laws,  is  conclusive.     Luther  v,  Bor- 
den, 7  How.  1 ;  Doe  v,  Braden,  16  How.  635. 
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To  apply  these  principles  to  the  case  before  us,  we  say  that, 
though  a  suit  may  be  brought  against  the  marshal  for  seizing 
property  under  such  a  warrant  of  distress,  and  he  may  be  put  to 
show  his  justification ;  yet  the  action  of  the  executive  power  in 
issuing  the  warrant,  pursuant  to  the  act  of  1820,  passed  under  the 
powers  to  collect  and  disburse  the  revenue  granted  by  the  consti- 
tution, is  conclusive  evidence  of  the  facts  recited  in  it,  and  of  the 
authority  to  make  the  levy ;  that  though  no  suit  can  be  brought 
against  the  United  States  without  the  consent  of  congress,  yet 
congress  may  consent  to  have  a  suit  brought,  to  try  the  question 
whether  the  collector  be  indebted,  that  being  a  subject  capable  of 
judicial  determination^  and  may  empower  a  court  to  act  on  that 
determination,  and  restrain  the  levy  of  the  warrant  of  distress 
within  the  limits  of  the  debt  judicially  found  to  exist. 

It  was  further  urged  'that,  by  thus  subjecting  the  proceeding  to 
the  determination  of  a  court,  it  did  conclusively  appear  that  there 
was  no  such  necessity  for  a  summary  remedy,  by  the  action  of  the 
executive  power,  as  was  essential  to  enable  congress  to  authorize 
this  mode  of  proceeding. 

But  it  seems  to  us  that  the  just  inference  from  the  entire  law  is, 
that  there  was  such  a  necessity  for  the  warrant  and  the  commence- 
ment of  the  levy,  but  not  for  its  completion,  if  the  collector  should 
interpose,  and  file  his  bill  and  give  security.  The  provision  that 
he  may  file  his  bill  and  give  security,  and  thus  arrest  the  summary 
proceedings,  only  proves  that  congress  thought  it  not  necessary  to 
pursue  them,  after  such  security  should  be  given,  until  a  decision 
should  be  made  by  the  court.  It  has  no  tendency  to  prove  they 
were  not,  in  the  judgment  of  congress,  of  the  highest  necessity 
under  all  other  circumstances;  and  of  this  necessity  congress  alone 
is  the  judge. 

The  remaining  objection  to  this  warrant  is,  that  it  was  issued 
without  the  support  of  an  oath  or  aflSrmation,  and  so  was  forbid- 
den by  the  fourth  article  of  the  amendments  of  the  constitution. 
But  this  article  has  no  reference  to  civil  proceedings  for  the  re- 
covery of  debts,  of  which  a  search  warrant  is  not  made  part.  The 
process,  in  this  cas^,  is  termed,  in  the  act  of  congress,  a  warrant 
of  distress.  The  name  bestowed  upon  it  cannot  afiect  its  constitu- 
tional validity.  In  substance,  it  is  an  extent  authorizing  a  levy 
for  the  satisfaction  of  a  debt ;  and  as  no  other  authority  is  con- 
ferred, to  make  searches  or  seizures,  than  is  ordinarily 
embraced  in  every  every  execution  issued  upon  a  *recog-  [*286] 
nizance,  or  a  stipulation  in  the  admiralty,  we  are  of 
opinion  it  was  not  invalid  for  this  cause. 


240         SUPREME  COURT  OP  THE  UNITEQ  STATES. 

Nutt  V.  Minor. 

Some  objection  was  made  to  the  proceedings  of  the  marshal 
under  the  warrant,  because  he  did  not  levy  on  certain  shares  of 
corporate  stock  belonging  to  Swartwout,  and  because  it  does  not 
appear,  by  the  return  of  the  warrant,  that  he  had  not  goods  and 
chattels  wherewith  to  satisfy  the  exigency  of  the  warrant.  In 
respect  to  the  corporate  stocks,  they  do  not  appear  to  have  been 
goods  or  chattels,  subject  to  such  levy  at  the  time  it  was  made ; 
and  the  return  of  the  marshal,  that  he  bad  levied  on  the  lands  by 
virtue  of  the  warrant,  is,  at  least,  prima  fa^e  evidence  that  his 
levy  was  not  irregular,  by  reason  of  the  existence  of  goods  and 
chattels  of  the  collector  subject  to  his  process. 

The  third  question  is,  therefore,  to  be  answered  in  the  affirmative. 

This  renders  the  other  questions  proposed  immaterial,  and  no 
answer  need  be  returned  thereto. 

The  other  two  cases — John  Den,  ex  dMi.  James  B.  Murray  et 
al.  V.  The  Hoboken  Land  and  Improvement  Company,  and  John 
Den,  ex  dem.  William  P.  Bathbone  et  al,  v,  Butsen  Suckley  ei  al.y 
are  disposed  of  by  this  opinion,  the  same  questions  having  been 
certified  therein. 


William  D.  Nutt,  Executor,  &c..  Plaintiff  in  Error,  v.  Philip  H. 

Minor. 

18  H.  286. 

Demubbes  to  Evidekce. 

On  a  demurrer  to  evidence,  or  a  prayer  to  instrnct  that  there  is  no  evidence  of  a  con- 
tract  set  up  in  the  declaration,  the  court  properly  overruled  it,  if  there  was  any 
evidence  from  which  the  jury  might  have  found  the  implied  contract. 

Writ  of  error  to  the  circuit  court  for  the  District  of  Columbia. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Davis  and  Mr.  Bradley ^  for  plaintiff  in  error. 

Mr,  Badger  and  Mr,  Latvrence,  for  defendant. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
Minor  sued  Nutt  as  executor  of  Alexander  Hunter,  and  sought 
to  recover  on  a  quantum  meruit  for  services  rendered  as  clerk  for 
Hunter  in  the  marshal's  office  for  fourteen  and  a  half  years. 
The  defence  is,  that  Minor  entered  on  the  service  under  a  special 
agreement  to  receive  four  hundred  dollars  a  year. 
[♦287]      *The  bill  of  exceptions  states,  that  **on  the  trial  of 
this  cause,  the  plaintiff,  to  maintain  the  issue  on  his  part, 
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gave  evidence  tending  to  prove  that  he  had  rendered  the  services 
mentioned  in  the  declaration,  during  the  period  therein  stated,  and 
that  the  said  services  were  faithful,  valuable,  and  unremitting, 
during  all  the  time  aforesaid;  and  he  further  gave  evidence  by 
Daniel  Minor,  a  competent  witness,  that  the  engagement  under 
which  the  plaintiff  commenced  to  serve  as  such  clerk  as  aforesaid 
to  the  deceased.  Hunter,  was  made  verbally  in  the  presence  of  the 
witness ;  that  the  witness  was  a  surety  in  the  official  bond  of  the 
deceased,  as  marshal  for  the  District  of  Columbia;  that  plaintiff 
is  the  brother  of  witness ;  that  witness  was  the  deputy  marshal  of 
Alexandria  county  from  1806  or  1807  down  to  1826 ;  and  that  the 
plaintiff  was  very  familiar  with  the^duties  of  clerk  in  the  marshal's 
office,  and  that  the  said  Hunter  was  wholly  ignorant  of  the  duties 
of  said  office;  that  the  witness  was  desirous  of  having  plaintiff 
employed  as  such  clerk  by  said  Hunter,  and,  with  the  plaintiff, 
went  to  the  raarshars  office  and  there  met  the  said  Hunter,  and  in 
said  office,  they  there  being  present,  they  had  a  conversation  about 
the  employment  of  the  plaintiff  and  the  terms  thereof;  that  wit- 
ness told  the  said  Hunter  that  he  could  find  nobody  who  would 
suit  the  place  better  than  the  plaintiff;  that  Hunter  said  he  did 
not  know  anything  about  the  emoluments  of  the  office,  or  the 
value  of  the  plaintiff's  services,  but  he  would  be  willing  to  give 
him  $250  per  annum  ;  that  witness  said  that  was  out  of  the  ques- 
tion, that  plaintiff  could  not  pay  his  board  with  it ;  the  witness 
then  said  he  would  give  $150,  if  Hunter  would  give  $250,  making 
the  salary  $400  for  the  first  year ;  that  said  Hunter  said  he  was 
willing  to  do  that ;  that  plaintiff  was  dissatisfied  ;  that  witness, 
then  and  there  continuing  the  conversation,  in  the  presence  of  the 
said  Hunter,  and  speaking  in  the  same  tone  as  in  the  previous  part 
of  the  conversation,  and  standing  near  to  the  said  Hunter  as  before, 
told  the  plaintiff  that  he  must  try  and  get  along  with  the  |400 
for  the  first  year,  and  that  afterwards,  when  Hunter  should  ascer- 
tain the  value  of  the  services,  he  would  pay  him  accordingly ;  that 
said  Hunter  made  no  comment  on  the  last  statement ;  that  said 
plaintiff  thereupon  acquiesced,  and  entered  upon  the  duties  of  said 
clerkship.  And  farther  proved  by  another  witness  that,  during 
the  said  first  year,  the  plaintiff  complained  to  the  witness  of  the 
insufficiency  of  the  salary  ;  that  witness  thereupon  saw  and  had  a 
conversation  with  Hunter  on  the  subject ;  that  he  could  not  recol- 
lect the  language  of  said  Hunter,  but  it  was  to  the  effect  that  if 
he  gave  plaintiff  more  now  he  would  waste  it ;  and  other  remarks 
which  he  could  not  distinctly  repeat,  but  all  which  left 
the  clear  impression  on  the  *mind  of  the  witness  that  [*288] 
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after  the  said  first  year  the  plaintiff  was  to  be  better  compen- 
sated ;  that  the  witness  reported  the  conversation  to  the  plain- 
tiff. Another  witness.  Smith  Minor,  a  brother  of  the  plaintiff, 
deposed  that  the  witness  had  a  conversation  with  Hunter  in  the 
year  1843  or  1844,  in  which  he  told  Hunter  that  the  plaintiff  had 
not  been  to  see  witness  for  ten  years ;  that  the  plaintiff  had  given 
as  a  reason  that  he  could  not  get  enough  money  from  said  Hunter 
to  hire  a  horse  to  ride  to  the  country,  where  witness  resided,  in 
Fairfax  county,  Virginia.  That  said  Hunter  spoke  in  the  highest 
terms  of  the  plaintiff's  services,  and  of  his  integrity  and  industry  ; 
said  that  he  owed  his  fortune  to  the  plaintiff,  and  that  plaintiff 
had  made  him  from  70  to  $100,000,  and  other  words  to  this  effect; 
and  said  that  he.  Hunter,  was  keeping  all  he  could  back  from  the 
plaintiff  for  a  rainy  day,  and  to  support  him  in  his  old  age.  And 
further  proved  by  the  evidence  of  Chief  Judge  Cranch,  of  Marshal 
Wallach,  Marshal  Hoover,  and  John  A.  Smith,  clerk,  and  others, 
that  the  plaintiff's  services  were  well  worth  the  amount  claimed, 
(to  wit,  |800  per  annum,)  and  by  said  ex-Marshal  Wallach  and 
Marshal  Hoover,  that  they  respectively  paid  plaintiff  $1,000  per 
annum  for  similar  services,  and  for  the  discharge  of  the  same 
duties  which  he  had  rendered  and  discharged  in  the  time  of  their 
said  predecessor.  Hunter.  And  further  gave  evidence  tending  to 
show  that  the  said  office  of  marshal,  during  the  time  the  said  Hun- 
ter had  held  the  same,  was  very  profitable,  and  that  said  Hunter 
had  amassed  a  considerable  fortune  therefrom." 

An  account  was  also  given  in  evidence  by  which  it  appeared  that 
Minor,  as  clerk,  had  for  the  first  year  credited  payments  at  the 
specific  sum  of  400  dollars  ;  but  that,  afterwards,  the  credits  were 
at  irregular  intervals,  and  usually  of  small  sums — sometimes  cover- 
ing 400  dollars  in  the  year  ;  but  often  falling  short  of  this  amount. 
Th^  account  has  the  appearance  of  an  open  and  running  account. 

The  court  was  asked  to  charge  the  jury,  on  part  of  the  defend- 
ant, that  if  they  believed  the  plaintiff  entered  on  the  service  upon 
an  agreement  for  400  dollars'  salary  for  that  year,  and  continued 
in  it>from  1834  to  1848,  and  during  all  the  time,  from  time  to  time, 
received  from  Hunter  in  full  at  that  rate  for  the  whole  service, 
then  the  plaintiff  is  not  entitled  to  recover.  This  instruction  was 
given. 

The  principal  instruction  demanded  and  refused  was,  that  there 
was  no  evidence  legally  competent  from  which  the  jury  could  infer 
that  there  was  any  agreement  between  Hunter  and  Minor,  upon 
other  terms  than  for  the  payment  of  the  services  at  the  rate  of  400 
dollars  per  annum. 
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Another  instruction  was  asked  and  refused,  assuming 
for  the  *  defendant  that  Minor  was  bound  to  give  Hunter  [  *  289  ] 
notice  that  more  than  $400  was  claimed  after  the  expira- 
tion of  the  first  year,  before  he  could  be  allowed  a  higher  rate  of 
compensation. 

As  the  case  depended  on  proof  of  a  promise,  (arising  by  impli- 
cation,) on  the  fact  that  Hunter  assented  to  the  proposition  made 
by  Daniel  Minor  to  the  plaintiiBT  below,  no  proof  of  further  notice 
could  be  required  ;  so  that  the  controversy  must  be  limited  to  the 
instruction  first  refused. 

This  instruction,  if  given,  would  have  taken  the  case  from  the 
jury  by  rejecting  the  entire  evidence  as  legally  incompetent,  except 
such  as  established  the  special  contract. 

There  was  evidence  from  which  the  jury  might  infer  a  promise 
on  part  of  Hunter  to  further  compensate  Minor ;  and  it  was  the 
duty  of  the  circuit  court  to  leave  the  fact  to  the  jury:  indeed,  the 
first  instruction  which  was  given  went  to  the  limit  of  the  court's 
power  in  its  bearing  on  the  facts;  the  jury  being  told  that  if  they 
found  the  plaintiff  was  to  receive  400  dollars  for  the  first  year's 
service,  and  had  received  at  that  rate  for  the  whole  period,  then 
the  plaintifi'  was  not  entitled  to  recover. 

It  is  ordered  that  the  judgment  of  the  circuit  court  be  affirmed. 


Israel  Kinsman  and  another.  Appellants,  t?.  Stephen  R.  Parkhurst.    j^^j 

18  H.  289. 

1.  Ad  agreeuent  between  a  patentee  and  another  person,  by  which  the  latter  becomes 
part  owner  of  the  patent,  and  agrees  to  condact  exclusively  the  business  of  manufac- 
turing the  patented  machines,  is  not  void  as  in  restraint  of  trade. 

2.  Nor  can  the  party  so  manufacturing  and  selling,  when  called  on  for  an  account, 
deny  the  validity  of  the  patent  or  the  originality  of  the  invention. 

3.  Nor  can  he  set  up  a  right  to  manufacture  the  patented  article  under  a  license  from 
a  third  person. 

4.  Nor  can  he  evade  his  obligation  to  his  partner  by  a  transfer  of  his  right  to  another 
person  by  assignment. 

5.  Error  or  mistake  in  the  report  of  a  master  in  stating  an  account  cannot  be  reversed 
on  appeal,  unless  excepted  to  in  the  court  below  before  confirmation. 

Appeal  from  the  circuit  court  for  the  southern  district  of  New 
York. 

The  case  is  stated  in  the  opinion. 

Mr,  KdlaVy  for  appellants. 

Mr.  Giffordy  for  appellee. 
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[  *  290  ]  *  Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  Btates  for  the  southern  district  of  New  York,  in  a  suit 
in  equity  brought  by  the  appellee,  Parkhurst,  against  the  appel- 
lants. The  bill  states,  and  the  proofs  show,  that  Parkhurst, 
being  the  owner  of  letters  patent  for  improvements  in 
[  *  291  ]  the  '^^  machine  for  ginning  cotton  and  wool,  on  the  22d  of 
May,  1845,  entered  into  a  written  agreement  with  Kins- 
man, the  substance  of  which  was,  that  Parkhurst  was  to  be  the 
owner  of  two  thirds,  and  Kinsman  of  one  third,  of  the  letters 
patent ;  that  the  business  of  manufacturing  and  selling  the  pat- 
ented machines  should  be  carried  on  by  the  parties  on  their  joint 
account  in  the  proportions  of  two  thirds  and  one  third.  Kinsman 
giving  his  personal  attention  to  the  business,  and  advancing  a  sum 
not  exceeding  one  thousand  dollars  for  the  purchase  of  machinery, 
stock,  &c.,  for  which  advance  he  was  to  be  repaid  out  of  the  first 
profits  of  the  business.  Kinsman  was  to  pay  Parkhurst  two 
thousand  dollars  in  cash,  and  give  his  note  for  one  thousand  dol- 
lars, payable  in  sixty  days.  Under  this  agreement,  the  manufac- 
ture and  sales  of  the  machines  were  begun  and  carried  on  until  the 
9th  day  of  February,  1846^  at  which  time  the  parties  entered  into 
a  new  agreement,  the  substantial  part  of  which  was  as  follows : 

**  Whereas  the  party  of  the  first  part  has  advanced  moneys,  and 
become  responsible  for  various  sums  of  money  which  have  been 
expended  in  getting  up  machinery,  and  tools,  and  stock,  &c.,  for 
the  manufacture  Of  burning  and  carding  machines,  which  were 
invented  by  the  said  Parkhurst ;  one  third  part  of  which  he  sold 
and  assigned  to  the  party  of  the  first  part:  Now,  therefore,  the 
party  of  the  first  part,  in  consideration  of  one  dollar  in  hand  paid 
by  the  party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  hereby  covenants  and  agrees,  that,  as  soon  as  the 
profits  which  have  accrued,  and  which  may  hereafter  arise,  from 
the  manufacture  and  sale  of  the  said  machines,  so  invented  by  the 
party  of  the  second  part,  and  so  made  and  sold  by  the  party  of  the 
first  part,  shall  be  suflScient  to  pay  all  legal  demands  for  the  pur- 
chase of  machinery,  tools,  &c.,  &c.,  and  other  expenses  incurred 
by  said  party  of  the  first  part,  then  he,  the  said  party  of  the 
first  part,  shall  and  will  discontinue  the  manufacture  and  sale 
of  said  machines,  invented  as  aforesaid,  and  that  all  machines 
which  he  shall  manufacture  and  sell  afler  this  date  should  not  be 
sold  for  a  less  profit  than  one  hundred  dollars  each,  and  that  he 
will  be  accountable  for  one  hundred  dollars  profit  on  each  and 
every  machine  made  and  sold  from  this  day,  unless  he  has  the 
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written  consent  of  the  party  of  the  second  part  to  sell  at  a  less 
price." 

**The  party  of  the  second  part,  in  consideration  of  one  dollar 
to  him  in  hand  paid  by  the  party  of  the  first  part,  the  receipt 
whereof  is  hereby  acknowledged,  and  also  in  consideration  of  the 
'agreements  aforesaid,  hereby  covenants  and  agrees  with  the  party 
of  the  first  part,  that  he  will  go  on  and  manufacture  the  machines 
aforesaid  as  soon  as  the  party  of  the  first  part  discontinues  the 
same,  and  that  he  will  not  sell  any  machine  for  a  less 
*  profit  than  one  hundred  dollars,  without  the  written  [  *  292  ] 
consent  of  the  party  of  the  first  part,  and  that  he  will  pay 
over  to  the  party  of  the  first  part  one  third  part  and  share  of  the 
said  profits  tipon  all  machines  which  he  makes  and  sells  hereafter, 
and  that,  for  any  machines  which  he  may  manufacture,  or  have 
manufactured,  before  the  discontinuing  of  the  building  of  the  same 
by  the  party  of  the  first  part,  shall  be  subject  to  the  same  restric- 
tions of  selling  for  at  least  one  hundred  dollars  profit  on  each 
machine,  one  third  of  which  shall  be  paid  to  the  party  of  the  first 
part." 

The  original  and  supplemental  bills  aver,  that  under  this  agree- 
ment Kinsman  prosecuted  the  business,  and  not  only  reimbursed 
himself  for  the  cost  of  the  machinery,  tools,  &c.,  and  all  his 
other  advances,  but,  in  violation  of  his  agreement,  continued  the 
manufacture  and  sale  of  the  machines,  so  as  to  receive  large  profits, 
of  which  it  prays  an  account,  and  also  an  injunction  to  restrain 
the  further  making  or  vending  of  the  machines  in  violation  of  the 
agreement.  A  temporary  injunction  was  applied  for  and  obtained 
on  the  third  day  of  July,  1847.  On  the  29th  day  of  June,  1847, 
Kinsman  made  a  transfer  to  the  appellant,  Goddard,  who  was  then 
a  clerk  in  his  employment,  of  the  tools,  stock,  &c.,  used  in  the 
manufacture  ;  and,  after  Kinsman  was  enjoined,  the  business  was 
carried  on  in  Goddard's  name.  A  supplemental  bill  was  then 
filed,  making  Goddard  a  party,  charging  him  with  notice  of  all  the 
complainant*s  rights  at  the  time  of  the  transfer  to  him,  alleging 
the  transfer  itself  to  have  been  only  colorable,  and  praying  an 
account  and  decree  as  against  him  and  Kinsman.  The  cirQuit 
court  made  an  interlocutory  decree  declaring  Parkhurst's  right  to 
an  account,  referring  the  cause  to  a  master,  to  take  and  state  the 
accounts,  directing  the  master,  in  taking  the  accounts,  to  ascer- 
tain and  report  the  number  of  machines  made  and  sold  by  Kins- 
man and  Goddard,  or  either  of  them ;  the  advances  made  by 
Kinsman  and  Goddard,  or  either  of  them ;  and  charging  a  profit 
of  one  hundred  dollars  on  each  machine  sold. 
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The  master  reported  ;  and  his  report,  not  being  excepted  to,  was 
confirmed,  and  a  final  decree  made,  that  Kinsman  and  Goddard 
should  pay  to  the  complainant  the  amount  reported  by  the  mastei 
to  be  due  from  them.  From  this  decree  the  appeal  now  before  us 
was  taken. 

The  principal  objection  made  by  the  appellants  to  the  decree  of 
the  court  below  is,  that  Parkburst  was  not  the  original  and  first 
inventor  of  the  thing  patented.  We  are  not  satisfied  that  this  is 
made  out.  But  we  have  not  found  it  necessary  to  come  to  a 
decided  opinion  upon  this  point,  because  we  are  all  of  opinion 
that,  under  the  agreement  of  the  ninth  of  February, 
[*293]  *1846,  the  invalidity  of  the  patent  would  not  afford  a 
bar  to  the  complainant's  right  to  an  account.  Having 
actually  received  profits  from  sales  of  the  patented  machine,  which 
profits  the  defendants  do  not  show  have  been  or  are  in  any  way 
liable  to  be  affected  by  the  invalidity  of  the  patent,  its  validity  is 
immaterial.  Moreover,  we  think  the  defendants  are  estopped  from 
alleging  that  invalidity.  They  have  made  and  sold  these  machines 
under  the  complainant's  ^itle,  and  for  his  account;  and  they  can 
no  more  be  allowed  to  deny  that  title  and  retain  the  profits  to  their 
own  use,  than  an  agent^  who  has  collected  a  debt  for  his  principal, 
can  insist  on  keeping  the  money,  upon  an  allegation  that  the  debt 
was  not  justly  due. 

The  invalidity  of  the  patent  does  not  render  the  sales  of  the 
machine  illegal,  so  as  to  taint  with  illegality  the  obligation  of 
the  defendants  to  account.  Even  where  money  has  been  received, 
either  by  an  agent  or  a  joint  owner,  by  force  of  a  contract  which 
was  illegal,  the  agent  or  joint  owner  cannot  protect  himself  from 
accounting  for  what  was  so  received,  by  setting  up  the  illegality  of 
the  transaction  in  which  it  was  paid  to  him.  Thus  where  a  vessel 
engaged  in  an  illegal  trade  carried  freight  which  came  into  the 
hands  of  one  of  the  part  owners,  and  on  a  bill  filed  by  the  other 
part  owner  for  an  account,  the  defendant  relied  on  the  illegality  of 
the  trade,  but  it  was  held  to  be  no  defense.  Sharp  v.  Taylor,  2 
Phil.  Ch.  R.  801.  So  in  Tenant  v.  Elliot,  1  B.  &  P.  3,  the  defend- 
ant,  an  insurance  broker,  having  effected  an  illegal  insurance  for 
the  plaintiff,  and  received  the  amount  of  a  loss,  endeavored  to  de- 
fend against  the  claim  of  his  principal  by  showing  the  illegality  of 
the  insurance,  but  the  plaintiff  recovered.  See  also  McBlair  v. 
Gibbes,  17  Hr)w.  236. 

•  Here,  however,  as  already  observed,  there  was  no  illegality ;  it 
is  simply  a  question  of  failure  of  title,  and  as  that  does  not  appear 
in  any  manner  to  have  affected  the  profits  which  the  defendants 
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received,  there  can  be  no  ground  to  allow  it  to  be  shown  in  defense. 
Bartlett,  ad'r,  v.  Holbrook,  1  Gray's  R.  114;  Wilder  v,  Adanxs,  2 
Wood.  &  Minot,  329,  are  in  point. 

Similar  views  are  decisive  against  the  objection  that  this  was 
a  contract  in  restraint  of  trade.  It  was  certainly  competent  for 
two  persons,  being  joint  owners  of  letters  patent,  whether  valid  or 
invalid,  to  enter  into  a  copartnership  for  the  manufacture  and 
sale  of  the  patented  machines,  and  to  stipulate  that  one  of  them 
-should  alone  conduct  the  business.  This  was  a  provision  for  thb 
prosecution  of  the  business  in  a  particular  mode,  and  not  for  its 
restraint.  It  is  a  very  common  and  not  an  illegal  stipulatioh  in 
partnership  articks,  that  neither  partner  shall  carry  on  that  busi- 
ness for  which  the  partnership  is  formed,  outside  of  the  partner- 
ship and  for  his  own  account.  Besides,  if  the  contract  ; 
*to  refrain  from  the  manufacture  could  not  be  enforced,  [*2941 
as  being  against  public  policy,  this  would  aflFord  no  an- 
swer to  a  claim  for  an  account  of  profits  actually  realized  by  prosi- 
ecuting  the  business,  there  being  no  connection  between  the  illegal 
stipulation  and  the  profits  of  the  business. 

It  was  insisted  by  the  appellants  that  they  did  not  act  under  the 
complainant's  title,  but  under  some  right  acquired  from  one  Sar- 
gent. We  are  not  satisfied  that  Sargent  had  even  an  inchoate 
right  to  a  patent  for  the  machines  which  the  appellants  made  and 
sold.  But  even  if  he  had,  the  defendant.  Kinsman,  could  not 
secretly  acquire  the  outstanding  right  of  Sargent,  if  any,  and  set  it 
up  against  hie  joint  owner,  Parkhurst,  in  derogation  of  his  rights 
nnder  the  agreement  of  the  9th  of  February,  which  Kinsman  en- 
tered into  with  knowledge  of  this  alleged  title  of  Sargent;  and 
Ooddard  is  bound  by  the  same  equities,  for  he  not  only  purchased 
pendente  lUe,  and  with  actual  notice  of  the  suit,  but  we  are  satisfied 
the  sale  to  him  was  made  to  enable  Kinsman  to  attempt  to  evadd 
the  injunction.  ^ 

^  The  appellant,  Goddard^  objects  that  he  has  been  charged  by 
{he  final  decree,  jointly  with  Kinsman,  for  the  profits  on  sales  of 
machines  made  before  the  transfer  to  him  by  Kinsman.  If  this  be 
so,  it  arises  from  the  report  of  the  master,  who  was  directed  by  the 
interlocutory  decree  to  report  the  sales  made  by  Kinsman  and  God- 
dard,  or  either  of  them,  and  the  advances  and  expenditures  of  them, 
or  either  of  them. 

If  his  report  was  in  this  or  any  other  particular  erroneous,  it  was 
incumbent  on  the  defendants  to  have  pointed  out  the  error  by  an 
exception  filed  pursuant  to  the  rules  of  the  court  on  that  subject. 
But  no  exception  was  filed,  the  report  was  confirmed,  and  the  final 
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decree  was  drawn  up  and  entered  without  objection  by  the  appel- 
lant, Goddard,  reciting  that  it  appears  by  the  report  of  the  master 

that  the  sum  of  $23;220-^Yir  ^^  ^^^  ^"^  owing  by  Kinsman  and 
Goddard  to  Parkhurst,  and  thereupon  proceeds  to  decree  them  to 
pay  that  sum.  When  a  motion  to  dismiss  the  appeal  was  made  at 
a  former  day,  on  the  ground  that  the  master's  report  not  having 
been  excepted  to,  and  the  appellants  not  having  objected  to  the 
final  decree,  there  was  nothing  open  on  this  appeal,  the  appellants' 
counsel  declared  that  the  appeal  was  designed  only  to  review  the 
interlocutory  decree  which  had  decided  the  merits  of  the  cause,  and 
that,  unless  error  was  found  therein,  there  was  no  ground  for  the 
appeal.  The  motion  to  dismiss  the  appeal  was  overruled,  the  court 
being  of  opinion  that  it  was  open  to  the  appellants  to  review  the 
decision  made  by  the  interlocutory  decree.  But  the  interlocutory 
decree  does  not  direct  the  master  to  charge  Goddard  and  Kinsman 
jointly  with  profits  on  sales  made  by  Kinsman  alone.  If 
[  *  295  ]  the  master  *  put  such  an  interpretation  on  the  decree,  it 
was  an  erroneous  interpretation,  and  should  have  been 
brought  before  the  court  below  by  an  exception.  It  is  too  late  to 
object  to  it  here,  for  the  first  time. 

The  appellants  also  insist  that  they  were  charged  with  profits 
not  actually  received,  by  reason  of  the  failure  of  the  purchasers  to 
pay,  and  other  causes.  But  this  was  in  accordance  with  the  agree- 
ment of  the  9th  of  February,  which  stipulates  that  Kinsman  shall 
be  accountable  for  one  hundred  dollars  profit  on  each  machine 
made  and  sold  by  him.  By  force  of  this  stipulation,  he  and  God- 
dard^ who  acted  with  him  under  this  agreement,  took  the  risk  of 
bad  debts.  It  appears,  from  the  master's  report,  that  evidence, 
tending  to  show  that  some  of  these  losses  were  attributable  to  the 
interference  of  Parkhurst,  was  offered  to  the  master  and  rejected 
by  him.  But,  no  exception  having  been  taken  to  bring  this  point 
before  the  circuit  court,  it  is  not  open  here. 

We  have  considered  all  the  objections  to  the  decree  of  the  circuit 
court,  and,  finding  them  untenable^  we  order  the  decree  to  be  af- 
firmed, with  damages  and  costs. 
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James  L.  Ransom,  Appellant,  v.  William  Winn  and  others. 

18  H.  296. 
Fbaotice  IK  Chaitoert. 

1.  Where  a  chancery  suit  involves  complicated  accounts,  it  should  be  referred  to  a 
master,  and  objoctions  to  his  report  should  be  made  by  exceptions  in  the  court 
below. 

2.  A  petition  filed  in  the  court  below  to  be  made  party  to  a  chancery  suit  already 
pending,  cannot  be  sustained  in  this  court,  unless  the  record  of  the  original  suit  is 
before  it.    The  appellant's  petition  in  such  case  will  be  dismissed  without  prejudice. 

This  is  an  appeal  from  the  circuit  court  for  the  District  of  Col- 
umbia, and  the  matter  decided  is  sufficiently  stated  in  the  opinion. 

Mr.  W,  8.  CoXy  for  appellant. 

Mr,  DaviSy  for  appellee. 

♦Mr.  Justice  McLean  delivered  the  opinion  of  the  court.  [  *  296  ] 

This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia. 

The  proceedings  on  which  the  appeal  was  taken  were  had  on  a 
petition  of  the  appellant,  Ransom,  in  the  circuit  court  of  the  District, 
stating  that  he  was  the  creditor  of  the  intestate  for  $8,113.48,  a 
balance  due  on  merchandise  furnished,  and  other  matters  of  ac-* 
count.  An  account  was  filed  with  the  petition,  showing  the  items 
charged,  and  he  prayed  to  be  made  a  party  in  a  suit  pending ;  and 
he  adopts  the  allegations  and  prayers  of  the  bill,  and  calls  upon 
the  defendants  to  answer,  &c. 

No  answer  was  filed  by  the  defendants,  nor  does  any  part  of  the 
original  bill  to  which  reference  is  made,  or  any  proceeding  in  that 
suit,  appear  on  the  record. 

An  account  is  stated  of  the  value  of  produce  purchased  by  Ban- 
som,  and  forwarded  to  Thomas  J.  Davis,  and  priced  as  of  the  28th 
May,  1847,  which,  in  the  whole,  amounted  to  $31,879.80.  The 
entire  expenditure  in  purchasing  the  produce,  including  losses, 
amounted  to  the  sum.of  $21,280.43,  leaving  a  profit  of  $10,599.37. 
A  further  account  is  stated  in  detail  of  purchases  of  grain  amount- 
ing to  a  large  sum.  An  auditor  was  appointed  by  the  court,  who, 
in  a  long  report,  states  the  correspondence  between  Ransom  and 
Davis,  which  conduces  to  show  that  Ransom  was  engaged  in  pur- 
chasing wheat  and  other  grain,  to  be  forwarded  to  Davis,  who 
owned  a  mill  in  Georgetown.  Exceptions  were  taken  to  the  re- 
port of  the  auditor,  and  the  court  ordered  that  the  cause  be  again 
referred  to  him,  with  instructions  to  take  such  testimony  as  may 
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be  offered  by  Ransom,  on  the  points  mentioned  in  his  aflSdavit 
filed  in  the  cause;  and  that  he  report  to  this  court,  as  soon  as 
convenient,  the  substance  of  such  testimony,  and  what  changes,  if 
any,  such  additional  testimony  may  render  proper  in  the  report 
heretofore  made  by  said  auditor  in  reference  to  said  claim. 

The  auditor  returned  the  additional  testimony  which  he  took, 
but  made  no  alteration  in  his  former  report.  It  was  admitted  in 
the  argument  that  the  estate  of  Davis  was  insolvent,  and  the  object 
of  Ransom  seemed  to  be,  to  enforce  his  claim  against  the  estate  of 
Davis  in  preference  to  other  creditors, 

•  From  the  record,  the  nature  of  the  suit,  in  which  Ransom  prayed 
to  become  a  party,  does,  not  appear.  It  may  have  been  k  suit  by 
other  creditors,  but  no  notice  is  taken  of  them  in  the  subsequent 
proceeding,  nor  is  there  any  pleading  except  the  petition  to  be  made 
a  party.  This  proceeding  is  irregular,  and  cannot  be  sustained. 
The  exceptions  to  the  report  of  the  auditor  were  overruled  by  the 
circuit  court,  and  the  petition  of  Ransom  was  dismissed. 
[*297]  *  Where  a  chancery  suit  involves  matters  of  account, 
the  action  of  a  master  should  be  had  in  the  inferior  court, 
and  the  items  admitted  or  rejected  should  be  stated,  so  that  excep- 
tion may  be  taken  to  the  particular  items  or  class  of  items,  and 
such  a  case  should  be  brought  before  this  court  on  the  rulings  of 
the  exceptions  by  the  circuit  court. 

The  bill  is  dismissed  at  the  plaintiff's  costs,  without  prejudice. 


Doe,  ex  dem.  Jambs  B.  McCall  and  others,  Plaintiff  in  Error,  v. 

WiLLARD  Carpenter  and  John  A.  Reitz. 

18  H.  297. 
Decree  ik  Paetitios — Non  Residents — Ikfaht  Heirs. 

In  aD  action  of  ejectment,  plaiDtifTs  having  proved  title  in  their  ancestor  to  one  un- 
divided foorth  of  the  premises  in  suit,  w^e  met  by  a  deed  from  their  ancestor  con- 
veying the  property  under  a  partition  decree,  to  which  his  vendee  and  plaintiCEs  were 

-  parties.  They  offered  to  prove  that  the  deed  from  their  father  was  obtained  by 
fraud,  and  that  he  was  of  unsound  mind  when  it  was  made.  Held,  that  they  were 
not  estopped  from  proving  this  by  the  decree  of  partition — 

1.  Because  the  nature  of  the  partition  suit  did  not  involve  the  validity  of  convey- 
ance of  their  ancestor,  and  no  judgment  was  therefore  passed  on  the  matter  now  eet 

•  up  to  defeat  that  deed. 

2.  Because  the  decree  of  partition,  however  it  might  affect  a  separation  of  interests, 
was  not  binding  on  plaintiffs,  (who  were  non-residents,  and  never  appeared  or  were 
served  with  process  within  the  jurisdiction  of  the  court,)  as  to  the  title  to  said 

.property.  . 
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3.  Recitals  in  the  deeds  of  partition  made  by  a  commis8ioner  under  the  decree  of  the 
court  can  have  no  more  effect  than  the  decree  of  the  court  itself. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Indiana. 
The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  DunUy  for  plaintiff  in  error. 

Mr,  Bakery  for  defendants. 

*  Mr.  Justice  Nki£ON  delivered  the  opinion  of  the  court.  [  *  298  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana. 

The  suit  in  the  court  below  was  an  action  of  ejectment  by  tha 
plaintiffs  to  recover  the  possession  of  certain  town  lots  in  the  city 
of  Laniasco.     They  proved  on  the  trial  that  their  father, 
James  B.  McCall,  was  the  owner  of  an  undivided  fourth  *  of  [*299] 
a  certain  part  of  said  city,  and  had  been  in  the  possession 
of  the  same,  and  died  in  1840 ;  and  that  they  were  his  heirs  at  law. 

The  defendant  set  up,  in  bar  of  the  action,  certain  proceedings  in 
partition,  embracing  the  premises  in  question,  in  the  circuit  court 
of  the  fourth  judicial  district  of  Indiana. 

The  bill  in  partition  was  filed  by  the  tenants  in  common  of  the 
town  lots  with  McCall  in  his  lifetime,  against  his  children  and 
heirs,  the  present  plaintiffs.  The  two  sons  were  non-residents  of 
the  State  at  the  time,  and  did  not  appear  or  answer  to  the  bill. 
The  da!ighter  was  a  resident  of  the  State,  and  was  served  personally 
with  the  subpoena.  She  and  the  younger  brother  were  under  age, 
for  whom  guardians  ad  litem  were  appointed  by  the  court. 

The  bill,  after  setting  out  the  interests  of  the  respective  tenants 
in  common,  and  that  partition  had  been  agreed  upon  between  them, 
describing  particularly  the  manner  in  which  the  partition  was  to  be 
made,  and  the  portions  assigned  to  each  in  the  arrangement,  charges,, 
that  after  the  agreement,  J.  B.  McCall  sold  and  conveyed  all  his 
undivided  interest,  to  wit,  one  undivided  fourth  part  of  the  town 
property,  to  Hugh  Stewart  for  the  sum  of  $11,500,  and  that  shortly 
ail^rwards,  and  before  he  executed  deeds  of  partition,  according  to 
the  agreement,  departed  this  life,  leaving  three  children,  his  heirs 
at  law,  James  B.  McCall,  non-resident  of  this  State,  and  Henry 
McCall,  also  a  non-resident,  and  Mary  S.  McCall,  who  are  infants 
under  the  age  of  twenty-one  years.  The  bill  further  charges,  that 
the  several  proprietors,  including  Stewart,  the  grantee  of  McOall, 
had  already  interchanged  deeds  of  partition,  according  to  the  agree- 
ment;  or  were  ready  to  do  so ;  and  that  they  were  ready  to  execute 


252         SUPEBMB  COURT  OF  THE  UNITED  STATES. 

Lessee  of  McCall  v.  Carpenter. 

to  the  heirs  deeds  of  all  their  right  to  subdivision  Nos.  3  and  6  of 
the  southeast  quarter  of  section  twenty-three,  in  town.  6.  and  of  all 
other  portions  to  which  the  heirs  were  entitled ;  and  then  closes  by 
stating  that,  inasmuch  as  your  orators  are  unable  to  obtain  relief 
in  the  premises,  except  by  an  interposition  of  the  court  of  chancery, 
they,  for  the  purpose  of  perfecting  their  several  titles  to  their 
respective  portions  of  said  property,  pursuant  to  the  agreement  in 
partition,  pray  that  the  heirs  be  made  defendants;  that  a  guar- 
dian ad  litem  be  appointed  for  the  two  infant  heirs,  that  they  may 
answer  the  bill ;  and  if  the  same  should  be  found  true,  that  the  court 
would  appoint  three  commissioners  to  make  deeds  of  partition,  &c. 

The  bill  was  taken  as  confessed  against  the  adult  heir,  and 
against  the  others  upon  the  answer  put  in  by  the  guardian ;  no 
proof,  for  aught  that  appears,  having  been  given.  The  court 
decreed  that  the  prayer  of  the  complainants  be  granted ; 
[*300]  and  *that  C.  D.  Bourne,  C.  Baker,  and  J.  E.  Blythe  be 
commissioners  to  make  deeds,  &c.,  to  the  complainants, 
agreeably  to  the  partition  mentioned  iii  the  bill,  and  pursuant  to, 
and  agreeable  with  the  said  sale  and  conveyance  made  by  James 
B.  McCall,  deceased,  of  his  undivided  interest  in  said  town  prop- 
erty, to  the  complainant,  Hugh  Stewart. 

Deeds  were  executed  in  pursuance  of  the  directions  in  the  decree, 
and  reported  to  the  court  and  confirmed. 

It  appeared  that  McCall,  besides  being  a  joint  owner  in  the  town 
property  which  he  had  conveyed  to  Stewart,  also  owned,  jointly 
with  the  complainants,  (except  Stewart,)  one-fourth  of  the  south- 
east quarter  of  section  No.  23,  township  6,  adjoining  the  town,  and 
which  descended  to  his  heirs  and  was  embraced  in  the  bill  of  par- 
tition. 

The  counsel  for  the  plaintiffs,  when  this  record  of  partition  was 
offered  in  evidence  by  the  defendants,  objected  to  the  admission,  on 
the  ground  that  the  decree  was  void  for  want  of  jurisdiction  of  the 
court;  and  also  for  fraud  apparent  on  the  face  of  the  proceedings. 
The  objection  was  overruled.  It  appeared  that  the  defendants 
claim  title  from  Stewart,  the  grantee  of  McCall. 

They  then  rested,  and  the  counsel  for  the  plaintiffs  then  produced 
and  read  the  conveyance  from  their  father  to  Stewart  mentioned  in 
the  bill  of  partition,  and  offered  to  prove  that  the  conveyance  was 
obtained  by  fraud  on  the  part  of  Stewart,  and  also  that,  at  the  time 
of  its  execution,  their  father  was  of  unsound  mind  and  incapable  of 
making  a  valid  contract ;  that  said  unsoundness  was  well  known  to 
Stewart,  and  that  he  took  advantage  of  it  in  obtaining  the  deed; 
that  the  consideration  of  $11,500  mentioned  was  never  paid;  that 
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$6,000  in  depreciated  State  scrip  was  all  that  was  ever  paid  or 
agreed  to  be  paid,  and  that  the  defendants  purchased  of  Stewart 
with  full  knowledge  of  all  the  facts ;  that  the  real  estate  purported 
to  be  conveyed  by  the  deed  was  worth  at  the  time  at  least  |20,000. 

To  all  which  evidence  the  defendant's  counsel  objected,  on  the  sole 
ground  that  the  plaintiffs  were  barred  by  the  record  of  the  proceed- 
ings in  partition,  which  objection  was  sustained  by  the  court,  and 
the  evidence  excluded. 

The  jury,  under  the  direction  of  the  court,  rendered  a  verdict  for 
the  defendants. 

We  think  the  court  erred  in  excluding  this  evidence. 

The  binding  effect  of  the  decree,  in  the  chancery  suit,  is  sought 
to  be  maintained  upon  the  ground  that  the  proceedings  were  insti- 
tuted not  only  for  the  purpose  of  making  partition,  but  also  to 
quiet  the  title  between  the  parties,  and  especially  the  title  of 
Stewart  under  the  conveyance  from  McCall,  and  that  the 
♦children  and  heirs  were  made  parties  for  this  reason,  [*301] 
and  that  the  proceedings  in  this  aspect,  being  in  the 
nature  of  proceedings  in  rem,  would  operate  upon  the  title  and 
bind  the  heirs,  whether  they  appeared  or  not,  if  notice  had  been 
given  in  conformity  with  the  statute  or  law  of  the  State. 

But  we  think  the  obvious  answer  to  this  view  is,  that  the  bill 
has  not  been  framed  in  any  such  aspect,  or  for  any  such  purpose, 
either  in  the  body  of  it  or  in  the  prayer.  There  is  no  suggestion 
of  any  imperfection  in  the  title  of  Stewart,  under  the  deed  of 
McCall,  or  of  any  imputation  or  questioning  of  the  genuineness  or 
validity  of  it;  nor  does  the  prayer  ask  for  a  decree  to  confirm  the 
deed  or  the  title  to  Stewart. 

^he  only  pretext  for  the  ground  now  taken  to  bind  the  heirs,  is 
in  the  allegation  as  follows,  namely:  ^'As  your  orators  are  unable 
to  obtain  relief  in  the  premises,  except  by  the  interposition  of  a 
court  of  chancery,  they,  for  the  purpose  of  perfecting  their  several 
titles  to  the  respective  portions  of  said  property,  agreeably  with 
and  in  pursuance  of  said  agreement  or  partition,  would  respectively 
pray,  &c.,"  and  then  follows  the  prayer  for  partition. 

Now,  it  is  manifest  that  this  allegation  refers  simply  to  the 
subject  of  providing  for  the  mutual  releases  or  conveyances  of  the 
joint  interest  in  the  property,  so  that  each  might  become  vested, 
severally,  with  the  title  to  his  respective  share,  and  nothing  beyond 
this,  as  is  further  evinced  by  the  prayer  of  the  bill,  which  is,  that 
if  the  allegations  in  the  bill  should  be  found  true,  not  that  Stewart 
should  be  quieted  in  his  title  under  McCall,  but  that  three  com- 
missioners be  appointed  to  make  the  partition,  &c.     So  in  respect 
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to  the  decree.  It  simply  orders  that  the  prayer  of  the  bill  of  the 
complainants  be  granted,  appoints  the  commissioners,  and  directs 
them  to  make  the  partition,  by  the  execution  of  the  deeds  of  con- 
veyance, release,  and  partition  to  the  complainants,  according  to 
their  respective  rights,  &c. 

The  deeds  of  the  commissioners  have  also  been  referred  to  as 
helping  out  the  binding  effect  claimed  for  these  proceedings. 

,  The  deed  of  the  commissioners  to  Stewart  may  be  taken  as  a 
sample  of  all  of  them.  It  recites  their  appointment,  the  object  of 
it,  to  wit,  execute  the  partition  deeds,  &c.,and  adds:  ^^and  to 
perfect  the  title  of  said  Hugh  Stewart  to  the  interest  heretofore 
conveyed  to  him  in  said  property,  by  the  said  McCall  in  his  life- 
time,"— they  then  go  on  and  convey  "all  the  right,  title  and 
interest,  claim  and  demand  whatsoever  of  the  said  James  B. 
McCall,  deceased,  at  the  time  of  his  death,  and  of  his  heirs,  nam- 
ing the  three  defendants,  since  his  decease,  or  at  any  other  time, 
and  of  all  or  any  other  heirs  or  heir  whatsoever,  of  the 
[  *  302  ]  said  *  James  B.  McCall,  deceased,"  &c. ;  seeking  to  bind 
those  not  made  defendants  as  well  as  those  who  were. 

The  answer  to  all  these  recitals  is,  that  they  have  no  binding 
force  or  effect  beyond  what  is  derived  from  the  decree  of  the  court 
appointing  the  commissioners;  and  as  that  simply  conferred  au- 
thority on  them  to  execute  mutual  conveyances  and  releases  for  the 
purpose  of  making  partition  between  the  parties,  any  recital  going 
beyond  this  is  nugatory.  Neither  should  the  simple  confirmation 
of  the  deeds  by  the  court  be  construed  as  intending  to  go  beyond 
the  terms  and  directions  of  the  decree. 

The  case,  then,  is  brought  down  to  the  question,  so  far  as  the 
effect  and  operation  of  the  chancery  suit  are  concerned,  whether  or 
not  these  defendants  are  estopped  by  the  decree  from  impeaching 
the  deed  of  their  father  to  Stewart.  And,  in  respect  to  this  ques- 
tion, we  may  concede  that,  for  the  purposes  of  partition,  the  court, 
under  the  statute  and  law  of  Indiana,  had  jurisdiction  of  the  subject- 
matter  and  were  competent  to  make  the  partition. 

The  point  is,  whether  or  not  the  right  of  the  plaintiffs  to  impeach 
this  deed  was  involved  in  these  proceedings,  so  as  to  be  deemed  res 
judicata,  and  all  further  examination  or  inquiry  foreclosed. 

As  we  have  already  seen,  the  question  as  to  its  validity  was  not 
presented  upon  the  pleadings  in  that  suit,  nor  did  it  become  the 
subject  of  inquiry  or  examination  in  the  course  of  the  proceeding, 
nor  did  it  enter  into  the  decree  of  the  court  in  the  determination  of 
the  case.  And  the  better  opinion  is^  that  no  such  question  could 
have  been  raised  by  the  defendants  in  that  proceeding,  if  they  had 
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sought  to  invalidate  the  deed.  The  most  that  the  court  would 
have  heen  justified  in  doing,  in  the  usual  course  of  proceeding, 
would  have  been  to  have  stayed  the  suit  in  partition  till  the  ques- 
tion could  have  been  settled  at  law.  The  proceedings  in  partition 
are  not  appropriate  for  a  litigation  between  parties  in  respect  to 
the  title. 

As  to  the  binding  effect  of  judgments  or  decrees,  the  general 
rule  is,  that  the  judgments  of  courts  of  concurrent  jurisdiction  are 
not  admissible  in  a  subsequent  suit,  unless  they  are  upon  the  same 
matter^  and  directly  on  the  point ;  when  the  same  matter  is  directly 
in  question,  and  the  judgment  in  the  former  suit  upon  the  point, 
it  will  then  be  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between 
the  parties.  2  Philips  Ev.  13.  So  a  judgment  is  conclusive  upon 
a  matter  legitimately  within  the  issue,  and  necessarily  involved  in 
the  decision.  4  Cow.  559 ;  8  Wend.  9 ;  C.  &  H,  notes,  part  2, 
note  22. 

Testing  the  case  by  this  principle,  it  seems  quite  clear  that  the 
proceedings  in  partition  constituted  no  defense  to  this 
*  action ;  no  question  was  made  upon  the  deed  by  the  [  *  303  ] 
pleadings,  nor  any  judgment  given  upon  it;  nor  was  any 
such  question  necessarily  involved  in  the  partition  suit. 

Besides,  two  of  the  defendants,  plaintiffs  here,  were  non-residents 
of  the  State,  and  neither  appeared,  nor  were  served  personally  with 
process.  As  to  them,  the  proceedings  were  purely  in  rem,  and  the 
decree  acted  only  upon  the  res  or  subject-matter.  And,  as  to  the 
subject-matter,  the  bill  on  its  face  shows,  that  these  two  plaintiffs 
had  no  interest  in  or  connection  with  the  partition,  except  as  re- 
spected the  southeast  quarter  of  section  twenty-three.  This  tract 
was  not  included  in  the  deed  to  Stewart,  and  of  course  descended 
to  the  heirs.  Being  tenants  in  common  with  the  complainants, 
the  decree  of  partition  might  operate  upon  it  and  bind  them.  But, 
as  to  the  premises  now  in  dispute  it  could  have  no  effect,  as  it  ap- 
pears, by  the  averment  of  complainants  themselves,  the  defendants 
had  no  interest  in  it.  The  title  was  in  Stewart.  The  decree, 
therefore,  operating  simply  in  rem,  could  only  operate  upon  such 
interest  or  estate  of  the  defendant  as  was  shown  in  the  bill,  and 
properly  the  subject  of  the  partition  against  them.  Beyond  this, 
it  was  ineffectual,  either  as  to  its  direct  operation,  or  when  in  ques- 
tion collaterally. 

Proceedings  of  this  character  are  allowed  to  conclude  the  rights  - 
of  the  absent  party,  only  as  it  respects  property,  whether  real  or 
personal,  involved  in  the  suit,  the  property  of  the  party  proceeded 
against.     They  act  upon  the  thing,  and  bind  the  party  in  respect 


256         SUPREME  COURT  OF  THE  UNITED  STATES. 

Leesee  of  McCall  v.  Carpenter. 

to  it.  Now,  that  in  this  case,  so  far  as  the  two  non-resident  defend- 
ants were  concerned,  was  their  interest  in  the  southeast  quarter  of 
section  twenty-three?  They  were  strangers  as  regarded  any  other 
piece  or  parcel  of  land  involved  in  the  proceedings. 

Then,  as  to  Mary,  the  daughter,  the  process  was  served  per- 
sonally upon  her ;  she  was  an  infant,  and  appeared  by  a  guardian 
ad  litem.  But  this  was  simply  an  appearance,  as  the  representa- 
tive of  her  interest  in  the  undivided  parcel  which  had  descended  to 
the  heirs.  The  bill  shows  that  she  had  no  interest  in  the  parti- 
tion, except  as  to  this:  all  the  other  parcels  of  which  partition  was 
sought  belonged  to  other  parties,  and  concerned  them  alone ;  as  to 
these,  John  Doe  might  have  been  made  a  party  with  as  much  pro- 
priety as  this  defendant.  It  may  be,  as  we  have  already  said,  that 
these  proceedings  conclude  the  question  of  partition  from  after- 
wards being  agitated,  a  question  which  it  is  not  now  necessary  to 
decide;  but  we  think  it  clear  that  they  cannot  conclude  the  title 
even  of  a  party  to  them,  whom  the  proceedings  themselves  show 

had  no  interest  or  concern  in  the  question  of  partition. 
[  *  304  ]       *  Upon  the  whole,  after  the  best  consideration  we  have 

been  able  to  bestow  upon  the  case,  we  think  the  court  erred 
in  excluding  the  evidence  offered  to  impeach  the  deed  of  McCall  to 
Stewart,  and  that  the  judgment  below  should  be  reversed,  and  a 
venire  de  novo  awarded. 

Mr.  Justice  Daniel  and  Mr.  Justice  Campbell  dissented. 

Mr.  Justice  Campbbxl.  The  circuit  court  of  Vanderburgh  county, 
Indiana,  exercising  chancery  jurisdiction,  in  1842,  pronounced  a 
decree,  appointing  three  commissioners  to  make  deeds  of  convey- 
ance, relea&e,  and  partition  to  the  plaintiffs  iu  the  suit,  of  certain 
lots  in  the  town  of  Lamasco,  in  that  county,  and  which  embrace 
the  land  included  in  this  suit,  according  to  an  agreement  for  a  par- 
tition made  by  a  portion  of  the  plaintiffs  and  James  B.  McCall,  the 
ancestor  of  the  lessors  of  the  plaintiff  in  this  cause,  and  also  of  a 
sale  and  conveyance  by  him  to  one  Stewart  of  his  undivided  interest 
in  the  property,  and  directed  that  the  deeds  should  convey  the  fee- 
simple  to  the  complainants  respectively. 

The  deeds  were  executed  by  the  commissioners,  were  reported  to 
the  court,  and  were  confirmed  by  an  order. 

This  decree  was  rendered  in  a  chancery  cause,  prosecuted  by  per- 
sons who  had  held  in  common  the  site  of  the  town  of  Lamasco  with 
McCall,  and  who  had  entered  into  the  agreement,  by  which  speci- 
fied lots  were  set  apart  to  each  of  the  tenants,  and  for  which  mutual 
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conveyances  were  to  be  made,  and  one  Stewart,  on  whose  behalf  it 
•was  alleged  that,  after  the  agreement,  and  before  deeds  were  made, 
McCall  had  sold  and  conveyed  to  him  his  entire  undivided  interest 
.  in  the  tract. 

The  object  of  the  bill  was  to  perfect  in  the  complainants,  accord- 
ing to  the  agreement  of  partition  and  the  sale  and  conveyance  to 
Stewart,  their  titles.  One  of  the  children  of  McCall  was  served 
with  process,  and  two  were  called  in  by  publication,  and  a  guard- 
ian ad  litem  was  appointed  for  the  minors.  The  prayer  of  the  bill 
"was  for  the  appointment  of  commissioners  to  make  the  conveyances 
according  to  the  agreement  and  the  sale. 

The  defendants  claiming  to  hold  the  lands  under  these  com- 
plainants, offered  the  record  of  the  proceedings  in  evidence  upon 
the  trial  in  the  circuit  court,  which  was  opposed,  for  the  reason  that 
the  court  had  no  jurisdiction,  and  for  fraud,  apparent  on  the  face 
of  the  bill,  the  evidence  was  admitted  as  conclusive  of  the  title,  and 
an  issue  was  formed  on  the  bill  of  exceptions  for  this  court. 

The  decree  operates  upon  a  title*  to  lands  within  the 
county  *and  State  where  the  circuit  court,  that  rendered  [  *  305  ] 
it,  was  held.  That  court  possesses,  under  the  constitu- 
tion and  laws  of  Indiana^  a  general  chancery  jurisdiction,  and  a 
special  authority  to  appoint  commissioners  to  execute  decrees  like 
the  present.  One  of  the  defendants  was  before  the  court  by  pro- 
cess, and  was  defended  by  a  guardian,  and  the  others  by  publica- 
tion, according  to  the  authorized  practice  of  that  court.  This  being 
the  state  of  the  record — the  jurisdiction  of  the  court  spreading 
over  the  subject-matter,  and  embracing  the  parties — the  inquiry 
arises,  on  what  principle  can  its  authority  be  impeached  in  a  col- 
lateral proceeding?  It  is  said,  that,  it  being  apparent  from  the 
bill  that  James  B.  McCall  had  sold  his  entire  interest  in  the  town 
of  Lamasco  to  Stewart,  that  Stewart  might  have  completed  his 
agreement  for  a  partition,  and  that  the  heirs  of  McCall,  having 
inherited  no  estate,  were  not  proper  parties  to  the  bill,  and  that  the 
deeds  of  conveyance,  release,  and  partition,  under  the  decree,  did 
not  conclude  their  rights.  But  who  is  to  decide  whether  they  were 
proper  parties  to  the  bill,  and  whether  it  was  proper  to  terminate 
all  contest  upon  the  title,  by  requiring  them  to  release  their  rights, 
whatever  they  might  happen  to  be  to  the  plaintiffs  ?  Upon  whom 
was  the  duty  devolved  by  the  constitution  and  laws  of  Indiana,  to 
determine  whether  the  bill  was  framed  according  to  the  course  of 
chancery  practice,  and  the  decree  a  proper  expression  of  chancery 
jurisprudence?    Certainly  not  this  court,  nor  the  circuit  court  of 

the  United  States  for  Indiana. 
Vol.  i— 17 
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A  court  of  the  State  of  Indiana,  with  a  plenary  jurisdiction  in 
chancery,  having  the  suhject-matter  and  parties  within  that  juris- 
diction, has  pronounced  the  decree,  from  whence  comes  the  power 
of  this  court  to  pronounce  its  jurisdiction  usurped,  and  its  decree 
a  nullity?  This  court,  of  old,  was  accustomed  to  say,  ''that  a 
judgment  or  execution  irreversible  by  a  superior  court,  cannot  be 
declared  a  nullity  by  any  authority  of  law,  if  it  has  been  rendered 
by  a  court  of  competent  jurisdiction  of  the  parties  and  the  subject- 
matter  with  authority  to  use  the  process  it  has  issued ;  it  must 
remain  the  only  test  of  the  respective  rights  of  the  parties  to  it." 
And  also,  **  the  line  which  separates  error  in  judgment  from  the 
usurpation  of  power  is  very  definite,  and  is  precisely  that  which 
denotes  the  cases  where  a  judgment  or  decree  is  reversible  only  by 
an  appellate  court,  or  may  be  declared  a  nullity  collaterally,  when 
it  is  offered  in  evidence  in  an  action  concerning  the  matter  adju- 
dicated, or  purporting  to  have  been  so.  In  the  one  case  it  is  a 
record  imputing  absolute  verity  ;  in  the  other,  mere  waste  paper. 
10  Pet.  449. 

We  have  only  now  to  ascertain  the  extent  of  the  jurisdiction  of 
courts  of  chancery  in  the  matters  of  partition,  and  to  quiet  title 
by  removing  dormant  equities,  and  the  effect  of  decrees 
[  *  306  ]  in  *  such  cases.  The  first  branch  of  the  inquiry  is  satis- 
factorily answered  by  Judge  Story.  *'In  all  cases  of 
partition,"  he  says,  ''a  court  of  equity  does  not  act  merely  in  a 
ministerial  character  and  in  obedience  to  the  call  of  the  parties  who 
have  a  right  to  the  partition,  but  it  founds  itself  upon  its  general 
jurisdiction  as  a  court  of  equity,  and  administers  it  relief  ex  cequo 
et  bono,  according  to  its  own  notions  of  general  justice  and  equity 
between  the  parties.  It  will,  therefore,  by  its  decree,  adjust  all 
the  equitable  rights  of  the  parties  interested  in  the  estate,  and 
courts  of  equity,  in  making  these  adjustments,  will  not  confine 
themselves  to  the  mere  legal  rights  of  the  original  tenants  in 
common,  but  will  have  regard  to  the  legal  and  equitable  rights  of 
all  other  parties  interested  in  the  estate,  which  have  been  derived 
from  any  of  the  original  tenants  in  common." 

Such  being  the  enlarged  jurisdiction  upon  the  subject-matter, 
the  question  arises  as  to  the  effect  of  the  decrees  upon  the  titles  that 
are,  or  might  have  been,  involved  in  a  suit  of  that  nature. 

In  Be«se  v.  Holmes,  6  Bich.  £q.  531,  the  court  determined  that 
the  parties  to  such  a  record  were  concluded  by  the  decree  from 
showing  that  they  had  a  greater  estate  than,  or  one  derived  from 
a  different  source  from,  that  set  out  in  the  proceedings  and  estab- 
lished by  the  decree. 
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The  court  said,  if  any  relievable  fraud  or  mistake  entered  into 
the  decree  when  it  was  pronounced,  the  party  affected  by  it  might 
have  been  heard,  if  he  had  come  within  a  reasonable  time,  with  a 
direct  proceeding  to  set  the  proceeding  aside;  but  while  it  stands, 
it  is  the  standard  to  which  every  party  taking  under  it  must  resort 
for  the  measure  of  his  rights,  and  cannot  be  set  aside  or  modified 
collaterally."  In  Stewart  v,  Migell,  8  Ind.  Eq.  242,  the  court 
decide  that  a  bill  cannot  be  supported  to  set  aside  a  decree  formerly 
made  between  parties,  though  it  be  alleged  that  the  facts  found 
by  the  court  did  not  exist ;  and  that  the  decree  was  conclusive,  in 
respect  to  the  thing  which  the  parties  had,  or  admitted,  or  it  was 
declared  they  had,  and  also  in  respect  to  the  share  to  which  each 
was  entitled  in  severalty,  and  to  the  parcel  so  allotted.  In  Mills 
17.  Witherington,  2  Dev.  &  B.  433,  where  land  belonging  to  one 
in  severalty  was  included  in  the  petition  as  land  held  in  common, 
and  allotted  to  another  in  severalty,  it  was  held,  in  an  action  of 
ejectment,  that  the  lessor  of  the  plaintiff,  who  had  been  a  party  to 
the  judgment,  ''was  concluded,  bound,  and  estopped,  to- contro- 
vert anything  contained  in  it."  In  Clapp  v,  Bromagham,  9  Cowen, 
537,  the  court  say,  '^that  the  judgment  in  partition,  it  is  true, 
does  not  change  the  possession,  but  it  establishes  the  title,  and  in 
an  ejectment  must  be  conclusive."  1  Md.  Oh.  Dec.  455;  14  Geo. 
521 ;   17  Vesey,  355;  29  Maine,  128. 

*  I  do  not  consider  it  necessary  to  inquire,  whether  the  [  *  307  ] 
fact  of  an  absolute  sale  and  a  perfect  conveyance  by  McCall 
to  Stewart  did  not  relieve  the  heirs  from  the  duty  of  completing 
the  agreement  of  their  ancestor ;  nor  do  I  consider  it  necessary  to 
inquire  whether,  having  such  a  sale  and  conveyance,  Stewart  had 
a  good  case  to  go  into  chancery  to  cut  off  possible  but  unpublished 
equities ;  nor  do  I  consider  it  necessary  to  inquire  whether  there 
was  sufficient  or  any  evidence  to  support  the  decree.  Those  ques- 
tions were  all  subject  to  the  jurisdiction  of  the  circuit  court  of  Van- 
derburgh county,  and  might  have  been  revised  in  the  supreme  court 
of  Indiana. 

Those  courts  had  entire  jurisdiction  of  the  parties  and  the  cause, 
and  its  decree  cannot  be  collaterally  impeached.  I  am  authorized 
to  say  that  Mr.  Justice  Daniel  concurs  in  this  opinion. 
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Ex  parte  William  Wbli^,  on  a  Petition  for  a  Writ  op  Habras 

Corpus. 

18  H.  307. 
Pardoning  Powzb  op  the  President. 

1.  The  constitution  confers  on  the  president  the  power  to  "  grant  reprieves  and  par- 
dons for  offenses  against  the  United  States,  except  in  cases  of  impeachment." 

2.  In  order  to  ascertain  clearly  what  is  meant  by  this  grant  of  power,  recourse  must  be 
had  to  the  use  of  the  power,  and  the  meaning  of  those. words  as  exercised  in 
England  under  the  common  law.  The  court  goes  into  an  elaborate  examination 
of  the  English  precedents  and  authorities. 

3.  It  includes  the  right  to  commute  the  sentence  of  the  court  by  substituting  a  milder 
punishment,  as  imprisonment  for  death  ;  and  acceptance  of  such  a  pardon  binds  the 
convict  as  to  the  substituted  punishment. 

This  was  a  petition  to  the  supreme  court  by  William  Wells. 

His  petition  showed  that  he  had  been  convicted  in  the  circuit 
court  for  the  District  of  Columbia  of  murder,  and  sentenced  to 
death  ;  that  the  president  had  granted  him  a  conditional  pardon, 
namely^  that  he  should  be  imprisoned  for  life,  instead  of  being 
hung,  and  that  under  duress  he  had  accepted  this  condition.  He 
alleged  that  the  condition  was  void,  and  that  he  was  illegally 
restrained  of  his  liberty,  and  that  the  circuit  court,  to  which  he 
had  applied,  after  granting  a  writ  of  habeas  corpus,  remanded 
him  to  prison  on  inquiring  into  his  case.  He  prayed  for  the  writ, 
and  to  be  discharged  by  this  court. 

The  question  of  the  jurisdiction  of  this  court  was  raised,  and 
Justices  Curtis  and  Campbell  held  there  was  none,  dissenting  in 
this  from  the  remainder  of  the  court. 


Mr.  Charles  Lee  Jones,  for  petitioner. 
Mr,  Cushingj  attorney  general,  conira, 

[  *  308  ]  *  Mr.  Justice  Waynb  delivered  the  opinion  of  the  court. 
The  petitioner  was  convicted  of  murder  in  the  District 
of  Columbia,  and  sentenced  to  be  hung  on  the  23d  of  April,  1852. 
President  Fillmore  granted  to  him  a  conditional  pardon.  The 
material  part  of  it  is  as  follows :  "  For  divers  good  and  sufficient 
reasons  I  have  granted,  and  do  hereby  grant  unto  him,  the  said 
William  Wells,  a  pardon  of  the  offense  of  which  he  was  convicted 
— upon  condition  that  he  be  imprisoned  during  his  natural  life; 
that  is,  the  sentence  of  death  is  hereby  commuted  to  imprisonment 
for  life  in  the  penitentiary  of  Washington."  On  the  same  day  the 
pardon  was  accepted  in  these  words:  ^^I  hereby  accept  the  above 
and  within  pardon,  with  condition  annexed." 
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An  application  was  made  by  the  petitioner  to  the  cir- 
cuit court  *  of  the  District  of  Columbia  for  a  writ  of  habeas  [  *  309  ] 
corjms.     It  was  rejected,  and  is  now  before  this  court  by 
way  of  appeal. 

The  second  article  of  the  constitution  of  the  United  States,  sec- 
tion two,  contains  this  provision:  ^'The  president  shall  have 
power  to  grant  reprieves  and  pardons  for  offenses  against  the  Uni- 
ted States,  except  in  cases  of  impeachment.'' 

Under  this  power,  the  president  has  granted  reprieves  and  par- 
dons since  the  commencement  of  the  present  government.  Sundry 
provisions  have  been  enacted,  regulating  its  exercise  for  the  army 
and  navy,  in  virtue  of  the  constitutional  power  of  congress  to  make 
rules  and  regulations  for  the  government  of  the  army  and  navy. 
No  statute  has  ever  been  passed  regulating  it  in  cases  of  conviction 
by  the  civil  authorities.  In  such  cases,  the  president  has  acted 
exclusively  under  the  power  as  it  is  expressed  in  the  constitution. 

This  case  raises  the  question^  whether  the  president  can  consti- 
tutionally grant  a  conditional  pardon  to  a  convicted  murderer, 
sentenced  to  be  hung,  offering  to  change  that  punishment  to  im- 
prisonment for  life;  and  if  he  does,  and  it  be  accepted  by  the 
convict,  whether  it  is  not  binding  upon  him,  to  justify  a  court  to 
refuse  him  a  writ  of  habeas  corpuSy  applied  for  upon  the  ground 
that  the  pardon  is  absolute,  and  the  condition  of  it  void. 

The  counsel  for  the  prisoner  contends  that  the  pardon  is  valid, 
to  remit  entirely  the  sentence  of  the  court  for  his  execution,  and 
that  the  condition  annexed  to  the  pardon,  and  accepted  by  the  pris- 
oner, is  illegal.  It  is  also  said  that  a  president  granting  such  a 
pardon  assumes  a  power  not  conferred  by  the  constitution — that  he 
legislates  a  new  punishment  into  existence,  and  sentences  the  con- 
vict to  suffer  it;  in  this  way  violating  the  legislative  and  judicial 
powers  of  the  government,  it  being  the  province  of  the  first,  to 
enact  laws  for  the  punishment  of  offenses  against  the  United  States, 
and  that  of  the  judiciary,  to  sentence  convicts  for  violations  of  those 
laws;  according  to  them.  It  is  said  to  be  the  exercise  of  prerog- 
ative, such  as  the  king  of  England  has  in  such  cases;  and  that, 
under  our  system,  there  can  be  no  other  foundation,  empowering  a 
president  of  the  United  States  to  show  the  same  clemency. 

We  think  this  is  a  mistake  arising  from  the  want  of  due  consid- 
eration of  the  legal  meaning  of  the  word  pardon.  It  is  supposed 
that  it  was  meant  to  be  used  exclusively  with  reference  to  an  abso- 
lute pardon,  exempting  a  criminal  from  the  punishment  which  the 
law  inflicts  for  a  crime  he  has  committed. 

But  6UC&  is  not  the  sense  or  meaning  of  the  word,  either  in  com- 
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mon  parlance  or  in  law.  Inthe  first,  it  is  forgiveness,  release,  re- 
mission. Forgiveness  for  an  offense,  whether  it  be  one  for  which 
the  person  committing  it  is  liable  in  law  or  otherwise. 
[  *  310  ]  *  Release  from  pecuniary  obligation,  as  where  it  is  said,  I 
pardon  you  your  debt.  Or  it  is  the  remission  of  a  pen- 
alty, to  which  one  may  have  subjected  himself  by  the  non-perform- 
ance of  an  undertaking  or  contract,  or  when  a  statutory  penalty  in 
money  has  been  incurred,  and  it  is  remitted  by  a  public  function- 
ary having  power  to  remit  it. 

In  the  law  it  has  different  meanings,  which  were  as  well  under- 
stood when  the  constitution  was  made  as  any  other  legal  word  in 
the  constitution  now  is. 

Such  a  thing  as  a  pardon  without  a  designation  of  its  kind  is  not 
known  in  the  law.  Time  out  of  mind,  in  the  earliest  books  of  the 
English  law,  every  pardon  has  its  particular  denomination.  They 
are  general,  special  or  particular,  conditional  or  absolute,  statu- 
tory, not  necessary  in  some  cases,  and  in  some  grantable  of  course. 
Sometimes,  though,  an  express  pardon  for  one  is  a  pardon  for  an- 
other, such  as  in  approver  and  appellee,  principal  and  accessary 
in  certain  cases,  or  where  many  are  indicted  for  felony  in  the  same 
indictment,  because  the  felony  is  several  in  all  of  them,  and  not 
joint,  and  the  pardon  for  one  of  them  is  a  pardon  for  all,  though 
they  may  not  be  mentioned  in  it ;  or  it  discharges  sureties  for  a 
fine,  payable  at  a  certain  day,  and  the  king  pardons  the  principal ; 
or  sureties  for  the  peace,  if  the  principal  is  pardoned  after  forfeit- 
ure. We  might  mention  other  legal  incidents  of  a  pardon,  but 
those  mentioned  are  enough  to  illustrate  the  subject  of  pardon,  and 
the  extent  or  meaning  of  the  president's  power  to  grant  reprieves 
and  pardons.  It  meant  that  the  power  was  to  be  used  according 
to  law ;  that  is,  as  it  had  been  used  in  England,  and  these  States 
when  they  were  colonies ;  not  because  it  was  a  prerogative  power, 
but  as  incidents  of  the  power  to  pardon,  particularly  when  the 
circumstances  of  any  case  disclosed  such  uncertainties  as  made  it 
doubtful  if  there  should  have  been  a  conviction  of  the  criminsl,  or 
when  they  are  such  as  to  show  that  there  might  be  a  mitigation 
of  the  punishment  without  lessening  the  obligation  of  vindicatory 
justice.  Without  such  a  power  of  clemency,  to  be  exercised  by 
some  department  or  functionary  of  a  government,  it  would  be  most 
imperfect  and  deficient  in  its  political  morality,  and  in  that  attri- 
bute of  deity  whose  judgments  are  always  tempered  with  mercy. 
And  it  was  with  the  fullest  knowledge  of  the  law  upon  the  subject 
of  pardons,  and  the  philosophy  of  government  in  its  bearing  upon 
the  constitution,  when  this  court  instructed  Chief  Justice  Marshall 
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to  say,  in  The  United  States  v.  Wilson,  7  Pet.  162:  ''As  the  power 
has  been  exercised  from  time  immemorial  by  the  executive  of  that 
nation  whose  language  is  our  language,  and  to  whose  judicial  in- 
stitutions ours  bear  a  close  resemblance,  we  adopt  their 
principles  respecting  the  operation  *and  effect  of  a  par-  [*311  ] 
don,  and  look  into  their  books  for  the  rules  prescribing 
the  manner  in  which  it  is  to  be  used  by  the  person  who  would  avail 
himself  of  it."  We  still  think  so,  and  that  the  language  used  in 
the  constitution,  conferring  the  power  to  grant  reprieves  and  par- 
dons, must  be  construed  with  reference  to  its  meaning  at  the  time 
of  its  adoption.  At  the  time  of  our  separation  from  Great  Britain, 
that  power  had  been  exercised  by  the  king,  as  the  chief  executive. 
Prior  to  the  revolution,  the  colonies,  being  in  effect  under  the  laws 
of  England,  were  accustomed  to  the  exercise  of  it  in  the  various 
forms,  as  they  may  be  found  in  the  English  law  books.  They 
were,  of  course,  to  be  applied  as  occasions  occurred,  and  they  con- 
stituted a  part  of  the  jurisprudence  of  Anglo-America.  At  the 
time  of  the  adoption  of  the  constitution,  American  statesmen  were 
conversant  with  the  laws  of  England,  and  familiar  with  the  pre- 
rogatives exercised  by  the  crown.  Hence,  when  the  words  to  grant 
pardons  were  used  in  the  constitution,  they  conveyed  to  the  mind 
the  authority  as  exercised  by  the  English  crown,  or  by  its  repre- 
sentatives in  the  colonies.  At  that  time  both  Englishmen  and 
Americans  attached  the  same  meaning  to  the  word  pardon.  In 
the  convention  which  framed  the  constitution,  no  effort  was  made 
to  define  or  change  its  meaning,  although  it  was  limited,  in  cases 
of  impeachment. 

We  must  then  give  the  word  the  same  meaning  as  prevailed  here 
and  in  England  at  the  time  it  found  a  place  in  the  constitution. 
This  is  in  conformity  with  the  principles  laid  down  by  this  court  in 
Cathcart  v.  Bobinson,  5  Pet.  264,  280;  and  in  Flavel's  case,  8 
Watts  &  Sargent,  197;  Attorney  Greneral's  brief. 

A  pardon  is  said  by  Lord  Coke  to  be  a  work  of  mercy,  whereby 
the  king,  either  before  attainder,  sentence,  or  conviction,  or  after, 
forgiveth  any  crime,  offense,  punishment,  execution,  right,  title, 
debt,  or  duty,  temporal  or  ecclesiastical,  (3  Inst.  233.)  And  the 
king's  coronation  oath  is,  ''  that  he  will  cause  justice  to  be  exe- 
cuted in  mercy."  It  is  frequently  conditional,  as  he  may  extend 
his  mercy  upon  what  terms  he  pleases,  and  annex  to  his  bounty  a 
condition  precedent  or  subsequent,  on  the  performance  of  which  the 
validity  of  the  pardon  will  depend,  (Co.  Litt.  274,  276 ;  2  Hawkins 
Ch.  37,  §45;  4  Black.  Com.  401.)  And  if  the  felon  does  not  per- 
form the  condition  of  the  pardon,  it  will  be  altogether  void ;  and 
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he  may  be  brought  to  tbe  bar  and  remanded,  to  Buffer  the  punish- 
ment to  which  he  was  originally  sentenced.  Cole's  case,  Moore, 
466;  Bac.  Abr.,  Pardon,  E.  In  the  case  of  Packer  and  others — 
Canadian  prisoners — 5  Meeson  &  Welsby,  32,  Lord  Abinger  de- 
cided for  the  court,  if  the  condition  upon  which  alone  the 
[*312]  pardon  was  granted  be  void,  the  pardon  "^must  also  be 
void.  If  the  condition  were  lawful,  but  the  prisoner  did 
not  assent  to  it,  nor  submit  to  be  transported,  he  cannot  have  the 
benefit  of  the  pardon— or  if,  having  assented  to  it,  his  assent  be 
revocable,  we  must  consider  him  to  have  retracted  it  by  the  appli- 
cation to  be  set  at  liberty,  in  which  case  he  is  equally  unable  to 
avail  himself  of  the  pardon. 

But  to  the  power  of  pardoning  there  are  limitations.  The  king 
cannot,  by  any  previous  license,  make  an  offense  dispunishable 
which  is  malum  in  se^  t.  e.  unlawful  in  itself,  as  being  against  the 
law  of  nature,  or  so  far  against  the  public  good  as  to  be  indictable 
at  common  law.  A  grant  of  this  kind  would  be  against  reason 
and  the  common  good,  and  therefore  void,  (2  Hawk.  C.  37,  §  28.) 
So  he  cannot  release  a  recognizance  to  keep  the  peace  with  another 
by  name,  and  generally  with  other  lieges  of  the  king,  because  it  is 
for  tbe  benefit  and  safety  of  all  his  subjects,  (3  Inst.  238.)  Nor, 
after  suit  has  been  brought  in  a  popular  action,  can  the  king  dis- 
charge the  informer's  part  of  the  penalty,  (3  Inst.  238;)  and  if  the 
action  be  given  to  the  party  grieved,  the  king  cannot  discharge  the 
same,  (3  Inst.  237.)  Nor  can  the  king  pardon  for  a  common  nui- 
sance, because  it  would  take  away  the  means  of  compelling  a  redress 
of  it,  unless  it  be  in  a  case  where  the  fine  is  to  the  king,  and  not  a 
forfeiture  to  the  party  grieved.  Hawk.  C.  37,§33;  5  Chit.  Burn.  2. 
And  this  power  to  pardon  has  also  been  restrained  by  particular 
statutes.  By  the  act  of  settlement,  12  &  13  Will.  III.,  c.  2,  Eng., 
no  pardon  under  the  great  seal  is  pleadable  to  an  impeachment  by 
the  commons  in  parliament,  but  after  the  articles  of  impeachment 
have  been  heard  and  determined,  he  may  pardon.  The  provision 
in  our  constitution,  excepting  cases  of  impeachment  out  of  the 
power  of  the  president  to  pardon,  was  evidently  taken  from  that 
statute,  and  is  an  improvement  upon  the  same.  Nor  does  the 
power  to  pardon  in  England  extend  to  the  habeas  corpus  act,  31 
Car.  11. ,  c.  2,  which  makes  it  a  preniunire  to  send  a  subject  to  any 
prison  out  of  England,  &c.,  or  beyond  the  seas,  and  further  pro- 
vides that  any  person  so  offending  shall  be  incapable  of  the  king's 
pardon.  There  are  also  pardons  grantable  as  of  common  right, 
without  any  exercise  of  the  king's  discretion;  as  where  a  statute 
creating  an  offense,  or  enacting  penalties  for  its  future  punish- 
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ment,  holds  out  a  promise  of  immunity  to  accomplices  to  aid  in  the 
conviction  of  their  associates.  When  accomplices  do  so  voluntarily, 
they  have  a  right  absolutely  to  a  pardon,  1  Chit.  C.  L.  766.  Also, 
when,  by  the  king's  proclamation,  they  are  promised  immunity 
on  discovering  their  accomplices  and  are  the  means  of  convict- 
ing them,  Budd's  case,  Cowp.  334;  1  Leach,  118.  But  except 
in  these  cases,  accomplices,  though  admitted  according  to 
the  usual  phrase  to  be  *  "king's  evidence,"  have  no  ab-  [  *  313  ] 
solute  claim  or  legal  right  to  a  pardon.  But  they  have 
an  equitable  claim  to  pardon,  if  upon  the  trial  a  full  and  fair  dis- 
closure of  the  joint  guilt  of  one  of  them  and  his  associates  is  made. 
He  cannot  plead  it  in  bar  of  an  indictment  for  such  offense,  but  he 
may  use  it  to  put  off  the  trial,  in  order  to  give  him  time  to  apply 
for  a  pardon,4(Rudd's  case,  Cowp.  331;  1  Leach,  115.)  So,  con- 
ditional pardons  by  the  king  do  not  permit  transportation  or  exile 
as  a  commutable  punishment,  unless  the  same  has  been  provided 
for  by  legislation.  See  39  Eliz.,  c.  4,  &  5  Geo.  IV.,  c.  84,  a  consoli- 
dation of  all  the  laws  regulating  the  transportation  of  offenders 
from  Great  Britain. 

Having  shown,  by  the  citation  of  many  authorities,  the  king's 
power  to  grant  conditional  pardons,  with  the  restraints  upon  the 
power,  also  when  pardons  for  offenses  and  crimes  are  grantable  of 
course,  and  when  a  party  has  an  equitable  right  to  apply  for  a 
pardon,  we  now  proceed  to  show,  by  the  decisions  of  some  of  the 
courts  of  the  States  of  this  Union,  that  they  have  expressed  opinions 
coincident  with  what  has  been  stated  to  be  the  law  of  England,  and 
more  particularly  how  the  pardoning  power  may  be  exercised  in 
them  by  the  governors  of  the  States,  whose  constitutions  have 
clauses  giving  to  them  the  power  to  grant  pardons,  in  terms  iden- 
tical with  those  used  in  the  constitution  of  the  United  States. 

In  the  constitution  of  the  State  of  Pennsylvania,  of  1790,  it  is 
declared  in  the  2d  article,  section  9,  that  the  governor  shall  have 
power  to  remit  fines  and  penalties,  and  grant  reprieves  and  par- 
dons, except  in  cases  of  impeachment. 

Sargeant,  Justice,  said  in  Flavel's  case,  8  Watts  &  Sergeant, 
197,  '^  several  propositions  were  made  in  the  convention  which 
formed  the  constitution  of  1838,  to  limit  and  control  the  exercise 
of  the  power  of  pardon  by  the  executive,  but  they  were  overruled 
and  the  provision  left  as  it  stood."  "Now,  no  principle  is  better 
settled  than  that  for  the  definition  of  legal  terms  and  construction 
of  legal  powers  mentioned  in  our  constitution  and  laws ;  we  must 
resort  to  the  common  law  when  no  act  of  assembly,  or  judicial 
interpretation,  or  settled  usage,  has  altered  their  meaning." 
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Then  proceeding  to  show  the  nature  and  application  of  condi- 
tions, the  learned  judge  remarks:  *'And  so  may  the  king  make 
a  charter  of  pardon  to  a  man  of  his  life,  upon  condition.  A  par- 
don, therefore,  being  an  act  of  such  a  nature  as  that  by  the  com- 
mon law  it  may  be  upon  any  condition,  it  has  the  same  nature 
and  operation  in  Pennsylvania,  and  it  follows  that  the  governor 
may  annex  to  a  pardon  any  condition,  whether  subsequent  or  pre- 
cedent, not  forbidden  by  law.  And  it  lies  upon  the 
[  *  314  ]  *  grantee  to  perform  the  condition ;  or  if  the  condition  is 
not  performed,  the  original  sentence  remains  in  full  vigor 
and  may  he  carried  into  effect." 

To  this  case  we  add  those  of  the  State  v.  Smith,  1  Bailey's  8.  C- 
Rep.  283,  288 ;  also  Addington's  case,  in  the  2d  volume  of  the 
same  reporter,  p.  516;  also  Hunt,  ex  parte;  also  that  of  the  People 
V,  Potter,  N.  Y.  Legal  Observer,  177;  8.  C.  1  Parker  Criminal 
Reports,  4 ;  and  the  case  of  The  United  States  v.  Geo.  Wilson,  7 
Pet.  150. 

But  it  was  urged  by  the  counsel  who  represents  the  petitioner, 
that  the  power  to  reprieve  and  pardon  does  not  include  the  power 
to  grant  a  conditional  pardon,  the  latter  not  having  been  enumer- 
ated in  the  constitution  as  a  distinct  power.  And  he  cited  the  con- 
stitutions of  several  of  the  States,  the  legislation  of  others,  and  two 
decisions,  to  show  that  when  the  power  to  commute  punishment 
had  not  been  given  in  terms,  that  legislation  had  authorized  it ; 
and  that  when  that  had  not  been  done,  that  the  courts  had  decided 
against  the  commutation  by  the  governors  of  the  States.  And  it 
was  said,  so  far  from  the  president  having  such  a  power,  that,  as 
the  grant  was  not  in  the  constitution,  congress  could  not  give  it. 

It  not  unfrequently  happens  in  discussions  upon  the  constitution, 
that  an  involuntary  change  is  made  in  the  words  of  it,  or  in  their 
order,  from  which,  as  they  are  used,  there  may  be  a  logical  conclu- 
sion, though  it  be  different  from  what  the  constitution  is  in  fact. 
And  even  though  the  change  may  appear  to  be  equivalent,  it  will 
be  found  upon  reflection  not  to  convey  the  full  meaning  of  the 
words  used  in  the  constitution.  This  is  an  example  of  it.  The 
power  as  given  is  not  to  reprieve  and  pardon,  but  that  the  presi- 
dent shall  have  power  to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States,  except  in  cases  of  impeachment.  The 
difference  between  the  real  language  and  that  used  in  the  argu- 
ment is  material.  The  first  conveys  only  the  idea  of  an  absolute 
power  as  to  the  purpose  or  object  for  which  it  is  given.  The  real 
language  of  the  constitution  is  general,  that  is,  common  to  the 
class  of  pardons,  or  extending  the  power  to  pardon  to  all  kinds  of 
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pardons  known  in  the  law  as  such,  whatever  may  be  their  denomi- 
nation. We  have  shown  that  a  conditional  pardon  is  one  of  them. 
A  single  remark  from  the  power  to  grant  reprieves  will  illustrate 
the  point.  That  is  not  only  to  be  used  to  delay  a  judicial  sentence 
when  the  president  shall  think  the  merits  of  the  case,  or  some 
cause  connected  with  the  offender,  may  require  it,  but  it  extends 
also  to  cases  ex  necessitate  legisy  as  where  a  female  after  conviction 
is  found  to  be  encdntey  or  where  a  convict  becomes  insane,  or  is 
alleged  to  be  so.  Though  the  reprieve  in  either  case  pro- 
*  duces  delay  in  the  execution  of  a  sentence,  the  means  to  [  *  315  ] 
be  used,  to  determine  either  of  the  two  just  mentioned, 
are  clearly  within  the  president's  power  to  direct;  and  reprieves 
in  such  cases  are  different  in  their  legal  character,  and  different 
as  to  the  causes  which  may  induce  the  exercise  of  the  power  to 
reprieve. 

In  this  view  of  the  constitution,  by  giving  to  its  words  their 
proper  meaning,  the  power  to  pardon  conditionally  is  not  one  of 
inference  at  all,  but  one  conferred  in  terms. 

The  mistake  in  the  argument  is,  in  considering  an  incident  of 
the  power  to  pardon  the  exercise  of  a  new  power,  instead  of  its 
being  a  part  of  the  power  to  pardon.  We  use  the  word  incident  as 
a  legal  term,  meaning  something  appertaining  to  and  necessarily 
depending  upon  another,  which  is  termed  the  principal. 

But  admitting  that  to  be  so,  it  may  be  said,  as  the  condition,' 
when  accepted,  becomes  a  substitute  for  the  sentence  of  the  court, 
involving  another  punishment,  the  latter  is  substantially  the  exer- 
cise of  a  new  power.  But  this  is  not  so,  for  the  power  to  offer  a 
condition,  without  ability  to  enforce  its  acceptance,  when  accepted 
by  the  convict,  is  the  substitution  by  himself,  of  a  lesser  punish- 
ment than  the  law  has  imposed  upon  him,  and  he  cannot  complain 
if  the  law  executes  the  choice  he  has  made. 

As  to  the  suggestion  that  conditional  pardons  cannot  be  con- 
sidered as  being  voluntarily  accepted  by  convicts  so  as  to  be  bind- 
ing upon  them,  because  they  are  made  whilst  under  duress  per 
mincLs  and  duress  of  imprisonment,  it  is  only  necessary  to  remark, 
that  neither  applies  to  this  case,  as  the  petitioner  was  legally  in 
prison.  ^^  If  a  man  be  legally  imprisoned,  and  either  to  procure 
his  discharge,  or  on  any  other  fair  account,  seal  a  bond  or  deed, 
this  is  not  duress  or  imprisonment,  and  he  is  not  at  liberty  to 
avoid  it.  And  a  man  condemned  to  be  hung  cannot  be  permitted 
to  escape  the  punishment  altogether,  by  pleading  that  he  had  ac- 
cepted his  life  by  duress  per  minas."  And  if  it  be  further  urged^ 
as  it  was  in  the  argument  of  this  case,  that  no  man  can  make  him- 
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self  a  slave  for  life  by  convention,  the  answer  is,  that  the  petitioner 
had  forfeited  his  life  for  crime,  and  had  no  liberty  to  part  with. 

We  believe  we  have  now  noticed  every  point  made  in  the  argu- 
ment by  counsel  on  both  sides,  except  that  which  deduces  the  pres- 
ident's power  to  grant  a  conditional  pardon,  from  the  local  law  of 
Maryland,  of  force  in  the  District  of  Columbia.  We  do  not  think 
it  necessary  to  discuss  it,  as  we  have  shown  that  the  president's 
power  to  do  so  exists,  under  the  constitution  of  the  United  States. 

We  are  of  opinion  that  the  circuit  court  of  the  District  of  Co- 
lumbia rightly  refused  the  petitioner's  application,  and  this  court 
affirms  it. 

[  *  316  ]      *  Mr.  Justice  Curtis  and  Mr.  Justice  Campbell  dissented 
as  to  the  jurisdiction,  and  Mr.  Justice  M'Lean  from  the 
judgment  of  the  court. 

Mr.  Justice  McLean  dissenting. 

William  Wells  was  convicted  of  murder,  in  the  District  of  Col- 
umbia, and  sentenced  to  be  hung  on  the  23d  of  April,  1852 ;  on 
which  day  President  Fillmore  granted  him  a  conditional  pardon, 
for  his  acceptance,  as  follows  :  ^^  The  sentence  of  death  is  hereby 
commuted  to  imprisonment  for  life,  in  the  penitentiary,  at  Wash- 
ington."  On  the  same  day  this  pardon  was  accepted,  as  follows: 
"  I  hereby  accept  the  above  and  within  pardon,  with  condition 
annexed."  This  acceptance  was  signed  by  Wells,  and  witnessed 
by  the  jailer  and  warden.  Wells  now  claims  that  the  pardon  is 
absolute  and  the  condition  null  and  void,  and  that,  consequently, 
he  is  entitled  to  a  discharge  from  imprisonment. 

Application  was  made  in  this  case  to  the  circuit  court  of  the  Dis- 
trict of  Columbia  by  petitiou  for  a  haJbeas  corpus,  and  on  the  peti- 
tion the  following  entry  was  made  on  the  records  of  that  court : 
'^  William  Wells,  who  was  convicted  in  the  circuit  court  of  this 
District,  of  murder,  and  sentenced  to  be  hung  the  23d  of  April, 
1852,  which  sentence  was  on  that  day  commuted,  by  the  president 
of  the  United  States,  to  that  of  imprisonment  for  life  in  the  peni- 
tentiary of  the  District,  having  been  brought  before  that  court  on 
a  writ  of  habeas  corpus,  the  court,  after  hearing  the  arguments  of 
counsel,  and  mature  deliberation  being  thereupon  had,  do  order 
that  the  said  William  Wells  be  remanded  to  the  penitentiary,  the 
court  being  of  opinion  that  the  president  of  the  United  States  has 
the  power  to  commute  the  sentence  of  death  to  that  of  imprison- 
ment for  life,  in  the  penitentiary." 

A  petition  for  a  habeas  corpiLs  to  this  court  has  been  presented, 
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and  the  case  has  been  argued  on  its  merits,  and  it  is  now  before  us 
for  consideration. 

This  case  is  brought  here,  not  as  an  original  application,  but  in 
the  nature  of  an  appeal  from  the  decision  of  the  circuit  court.  It 
Ls  not  an  appeal  in  form,  but  in  effect,  as  it  brings  the  same  subject 
before  us,  with  the  decision  of  the  circuit  court  on  the  habeas  cor- 
pu8j  that  the  principles  laid  down  by  it  may  be  considered. 

In  ex  parte  Watkins,  Y  Peters,  568,  the  court  say :  "  Upon  this 
state  of  the  facts  several  questions  have  arisen  and  been  argued  at 
the  bar ;  and  one  which  is  preliminary  in  its  nature,  at  the  sug- 
gestion of  the  court.  This  is,  whether,  under  the  circumstances  of 
the  case,  the  court  possess  jurisdiction  to  award  the  writ ; 
and  upon  full  consideration,  we  are  of  opinion  that  *  the  [  *  317  ] 
court  do  possess  jurisdiction.  The  question  turns  upon 
this,  whether  it  is  an  exercise  of  original  or  appellate  jurisdiction? 
If  it  be  the  former,  then,  as  the  present  is  not  one  of  the  cases  in 
which  the  constitution  allows  this  court  to  exercise  original  juris- 
diction, the  writ  must  be  denied.  Marbury  v.  Madison,  1  Cranch, 
137  ;  1  Peters's  Condensed  Rep.  267.  If  the  latter,  then  it  may 
be  awarded,  since  the  judiciary  act  of  1789,  sec.  14,  has  clearly 
authorized  the  court  to  issue  it. 

"This  was  decided  in  the  case  ex  parte  Hamilton,  3  Dall.  17 ;  ex 
parte  Bollman  &  Swartwout,  4  Cranch,  75;  and  ex  parte  Kearney, 
7  Wheat.  38.  The  doubt  was,  whether,  in  the  actual  case  before 
the  court,  the  jurisdiction  sought  to  be  exercised  was  not  original, 
since  it  brought  into  question,  not  the  validity  of  the  original  pro- 
cess of  capias  ad  satisfaciendum^  but  the  present  right  of  detainer 
of  the  prisoner  under  it.  Upon  further  reflection,  however,  the 
doubt  has  been  removed." 

In  that  case,  this  court  "considered  Watkins  in  custody  under 
process  awarded  by  the  circuit  court,  and  that  whether  he  was  right- 
fully so  was  the  very  question  before  the  court ;  and  if  the  court 
should  remand  the  prisoner,  it  would  clearly  be  the  exercise  of  an 
appellate  jurisdiction . ' '  The  same  remark  applies  with  equal  force 
and  effect  to  the  case  before  us. 

In  this  case  the  question  is,  whether  Wells  is  rightfully  detained, 
under  the  order  of  the  circuit  court,  in  virtue  of  the  commutation  of 
the  original  sentence  by  the  president,  and  which  the  circuit  court 
has  held  to  be  a  legal  detention. 

It  is  not  perceived  that  there  is  any  difference,  in  principle, 
between  this  case  and  the  case  of  Watkins.  This  court  has  no 
power  to  revise,  in  this  form,  the  judgment  of  the  circuit  court 
under  the  law  in  a  criminal  case ;  but,  as  in  the  case  of  Wat- 
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kins,  we  may  decide  whether  the  individual  is  held  by  a  legal  cus- 
tody. 

It  is  said  the  convict  is  now  in  prison  under  the  original  sentence 
of  the  court.  So  far  as  that  sentence  goes,  the  man  is  presumed  to 
have  been  hung  in  April,  1852.  But  it  is  insisted  the  president 
had  power  to  reprieve  from  the  sentence  of  death.  This  is  admit- 
ted ;  but  no  reprieve  has  been  granted.  On  the  contrary  an  act 
has  been  done,  entirely  inconsistent  with  a  reprieve,  as  that  only 
suspends  the  punishment  for  a  fixed  period.  The  punishment  of 
death  has  been  commuted  for  confinement  to  hard  labor  in  the 
penitentiary  during  life.  It  is  a  perversion  of  the  facts  to  say  that 
Wells  has  been  reprieved  by  the  president;  nor  can  it  be  said  that 
he  is  now  in  confinement  under  a  sentence  of  death.  The  sentence 
of  death  has  been  commuted  for  confinement.  Since  April,  1852, 
that  sentence  has  been  abrogated  in  effect;  for,  if  the  president 
had  power  to  commute  the  crime,  the  sentence  is  at  an 
[  *  318  ]  end.  The  culprit  is  detained  in  *  prison  under  this  com- 
mutation of  the  president,  which  the  circuit  court  held  he 
had  the  power  to  do,  and  remanded  the  prisoner  on  that  ground ; 
and  whether  this  be  legal,  is  the  inquiry  on  the  habeas  corpus.  It 
does  not  reach  the  original  sentence  of  the  court.  That  sentence 
is  considered  only  as  the  ground  of  the  commutation  ;  and,  if  the 
president  had  no  power  to  make  it,  the  detention  of  Wells  is  illegal. 
Is  not  this  a  legitimate  subject  of  inquiry  on  a  habeas  corpus?  It 
has  been  held  to  be  a  legal  detention  by  the  circuit  court,  and  this 
opinion  of  the  circuit  court  is  brought  before  us  on  the  habeas  corpus^ 
as  the  only  cause  of  detention. 

The  second  section  of  the  second  article  of  the  constitution  of 
the  United  States  declares,  that  *Hhe  president  shall  have  power 
to  grant  reprieves  and  pardons  for  offenses  against  the  United  States, 
except  in  cases  of  impeachments." 

The  meaning  of  the  word  pardon,  as  used  in  the  constitution,  has 
never  come  before  this  court  for  decision.  It  has  often  been  decided 
in  the  States  that  the  governor  may  grant  conditional  pardons  by 
commuting  the  punishment.  But  in  these  cases  the  governor  acted 
generally,  if  not  uniformly,  under  special  provisions  in  the  consti- 
tution or  laws  of  the  State,  or  on  the  principles  of  the  common  law 
adopted  by  the  State.  This  is  the  case  in  New  York,  Maryland, 
Ohio,  and  many  other  States. 

It  is  argued  by  the  attorney  general,  that  the  word  pardon  was 
used  in  the  constitution  in  reference  to  the  construction  given  to  it 
in  England,  from  whence  was  derived  our  system  of  laws  and  prac* 
tice  ;  and  that  the  powers  exercised  by  the  British  sovereign  under 
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the  term  pardon  is  a  construction  necessarily  adopted  with  the 
term.  If  this  view  be  a  sound  one,  it  has  the  merit  of  novelty. 
The  executive  office  in  England  and  that  of  this  country  is  so 
widely  different,  that  doubts  may  be  entertained  whether  it  would 
be  safe  for  a  republican  chief  magistrate,  who  is  the  creature  of  the 
laws,  to  be  influenced  by  the  exercise  of  any  leading  power  of  the 
British  sovereign.  Their  respective  powers  are  as  diflferent  in  their 
origin  as  in  their  exercise.  A  safer  rule  of  construction  will  be  found 
in  the  nature  and  principles  of  our  own  government.  Whilst  the 
prerogatives  of  the  crown  are  great,  and  occasionally,  in  English 
history,  have  been  more  than  a  match  for  the  parliament,  the  presi- 
dent has  no  powers  which  are  not  given  him  by  the  constitution  and 
laws  of  the  country ;  and  all  his  acts  beyond  these  limits  are  null 
and  void. 

There  is  another  consideration  of  paramount  importance  in  regard 
to  this  question.  We  have  under  the  federal  government  no  com- 
mon-law offenses,  nor  common-law  powers  to  punish  in  our 
courts ;  and  the  same  may  be  said  of  our  chief  *  magistrate.  [*319  ] 
It  would  be  strange  indeed  if  our  highest  criminal  courts 
should  disclaim  all  common-law  powers  in  punishment  of  offenses^ 
whilst  our  president  should  claim  and  exercise  such  powers  in  par- 
doning convicts. 

The  power  of  commutation  overrides  the  law  and  the  judgments 
of  courts.  It  substitutes  a  new,  and,  it  may  be,  an  undefined  pun- 
ishment for  that  which  the  law  prescribes  a  specific  penalty.  It  is, 
in  fact,  a  suspension  of  the  law,  and  substituting  some  other  pun- 
ishment which,  to  the  executive,  may  seem  to  be  more  reasonable 
and  proper.  It  is  true  the  substituted  punishment  must  be  as- 
sented to  by  the  convict;  but  the  exercise  of  his  judgment,  under 
the  circumstances,  may  be  a  very  inadequate  protection  for  his 
rights. 

If  the  law  controlled  the  exercise  of  this  power,  by  authorizing 
solitary  confinement  for  life,  as  a  substitute  for  the  punishment  of 
death,  and  so  of  other  offenses,  the  power  would  be  unobjection- 
able; the  line  of  action  would  be  certain,  and  abuses  would  be  pre- 
vented. But  where  this  power  rests  in  the  discretion  of  the  execu- 
tive, not  only  as  to  its  exercise,  but  as  to  the  degree  and  kind  of 
punishment  substituted,  it  does  not  seem  to  be  a  power  fit  to  be 
exercised  over  a  people  subject  only  to  the  laws. 

To  speak  of  a  contract,  by  a  convict,  to  suffer  a  punishment  not 
known  to  the  law,  nor  authorized  by  it,  is  a  strange  language  in  a 
government  of  laws.  Where  the  law  sanctions  such  an  arrange- 
ment, there  can  be  no  objection ;  but  when  the  obligation  to  suffer 
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arises  only  from  the  force  of  a  contract,  it  is  a  singular  instrument 
of  executive  power. 

Who  can  foresee  the  excitements  and  convulsions  which  may 
arise  in  our  future  history?  The  struggle  may  be  between  a  usurp- 
ing executive  and  an  incensed  people.  In  such  a  struggle,  this 
right,  claimed  by  the  executive,  of  substituting  one  punishment 
for  another,  under  the  pardoning  power,  may  become  dangerous 
to  popular  rights.  It  must  be  recollected  that  this  power  may  be 
exercised,  not  only  in  capital  cases,  but  also  in  misdemeanors,  em- 
bracing all  offenses  punished  by  the  laws  of  congress.  Banishment, 
or  other  modes  of  punishment,  may  be  substituted  and  inflicted,  at 
the  discretion  of  the  national  executive.  I  cannot  consent  to  the 
enlargement  of  executive  power,  acting  upon  the  rights  of  individ- 
uals, which  is  not  restrained  and  guided  by  positive  law. 

I  have  no  doubt  the  president,  under  the  power  to  pardon,  may 
remit  the  penalty  in  part,  but  this  consists  in  shortening  the  time 
of  imprisonment,  or  reducing  the  amount  of  the  fine,  or  in  releas- 
ing entirely  from  the  one  or  the  other.  This  acts  directly  upon 
the  sentence  of  the  court,  under  the  law,  and  is  strictly 
[*320]  an  *exerci8e  of  the  pardoning  power  in  lessening  the  de- 
gree of  punishment,  called  for  by  mistaken  facts  on  the 
trial,  or  new  ones  which  have  since  become  known. 

The  case  of  the  United  States  v.  Wilson,  7  Pet.  150,  has  been 
referred  to  by  the  attorney  general,  as  sanctioning  conditional  par- 
dons. But  the  remarks  of  the  court  in  that  case  arose  on  the  plead- 
ings, and  not  on  the  power  of  the  president.  He  had  pardoned 
Wilson,  but  that  pardon  had  not  been  pleaded,  or  brought  before 
the  court  by  motion  or  otherwise,  and  the  court  held  that  the  par- 
don could  not  be  considered,  unless  it  was  broufj^ht  judicially  before 
it.  In  that  case  the  chief  justice  said:  '*Thc  constitution  gives  to 
the  president,  in  general  terms,  the  power  to  grant  reprieves,  and 
pardons  for  offenses  against  the  United  States." 

And  he  says,  '^as  this  power  has  been  exercised  from  time  im- 
memorial by  the  executive  of  that  nation  whose  language  is  our 
language,  and  to  whose  judicial  institutions  ours  bear  a  close  re- 
semblance, we  adopt  their  principles,  respecting  the  operation  and 
effect  of  a  pardon,  and  look  into  their  books  for  the  rules  prescrib- 
ing the  manner  in  which  it  is  to  be  used  by  the  person  who  would 
avail  himself  of  it."  And  he  goes  on  to  show  that  a  pardon,  like 
any  other  defense,  must  be  pleaded  to  enable  the  court  to  act  upon 
it.  There  is  nothing  in  the  case  which  countenances  the  power  of 
the  president,  as  in  this  case  is  contended,  to  commute  the  punish- 
ment of  death  for  confinement  during  life  in  the  penitentiary.    The 
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chief  justice  said,  *'a  pardoD  may  be  conditional,"  in  reference  to 
grants  of  pardon  in  England,  and  by  governors  of  States. 

There  can  be  no  doubt,  where  one  punishment  is  substituted, 
^  under  the  laws  of  England,  for  another — as  banishment  for  death — 
if  the  convict  shall  return,  he  may  arrested  on  the  original  otl^nse; 
and  if  he  shall  be  found  by  a  jury  to  be  the  identical  person  orig- 
inally convicted,  the  penalty  of  death  incurred  by  him  may  be  in- 
flicted. And  the  same  thing  may  be  done  in  regard  to  all  offenses 
where,  in  this  country,  the  law  authorizes  the  pardoning  power  to 
modify  the  punishment  and  give  effect  to  the  commutation. 

In  4  Call.  35,  in  Virginia,  a  case  is  reported  where  the  prisoner 
was  indicted  for  felony.  On  motion  of  the  attorney  general  for  an 
award  of  execution,  the  governor's  pardon  was  pleaded,  and  urged 
as  absolute,  because  the  governor  had  no  authority  to  annex  the 
condition.  The  general  court  held  that  the  condition  was  illegal, 
and  therefore  the  pardon  was  absolute.  Another  case  in  North 
Carolina,  reported  in  4  Hawks.  193,  the  defendant  was  convicted 
of  forgery,  sentenced  to  the  pillory,  three  years'  impris- 
onment, thirty-nine  lashes,  and  a  fine  of  one  *  thousand  [*321  ] 
dollars;  execution  issued  for  fine  and  costs;  conditional 
pardon  by  the  governor.  The  judge  said,  the  governor  cannot 
add  or  commute  a  punishment — it  was  consistent  with  his  power 
to  remit. 

We  are  told  that  when  a  term  is  used  in  our  constitution  or 
statutes  which  is  known  at  the  common  law,  we  look  to  that  sys- 
tem for  its  meaning.  Pardon  is  a  word  familiar  in  common-law 
proceedings,  but  it  is  not  a  term  peculiar  to  such  proceedings.  It 
applies  to  the  ordinary  intercourse  of  men,  and  it  means  remission, 
forgiveness.  It  is  said,  in  a  monarchy,  the  offense  is  against  the 
monarch,  and  that,  consequently,  he  is  the  only  proper  person  to 
forgive. 

Bacon  says,  the  power  of  pardoning  is  irreparably  incident  to 
the  crown,  and  is  a  high  prerogative  of  the  king.  And  Comyns, 
in.  his  digest,  says:  ^'The  king,  by  his  prerogative,  may  grant 
his  pardon  to  all  offenders  attainted  or  convicted  of  a  crime ;  and 
that  statutes  do  not  restrain  the  king's  prerogative,  but  they  are 
a  caution  for  using  it  well." 

The  power  to  pardon  is  a  prerogative  power  of  the  monarch, 
which  cannot,  it  seems,  be  restrained  by  statute.  Is  this  the  usage 
or  the  common-law  meaning  of  the  word  pardon,  to  which  we  are 
to  refer  as  a  guide  in  the  present  case?  If  the  president  can  ex- 
ercise the  pardoning  power,  as  free  from  restraints  as  the  queen 
of  England,  his  prerogative  is  much  greater  than  has  been  sup* 
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posed.  Instead  of  looking  into  the  nature  of  our  government,  for 
the  true  meaning  of  terms  vesting  powers  in  the  executive^  are 
we  to  be  instructed  by  studying  the  regalia  of  the  crown  of  Eng- 
land; not  to  ascertain  the  definition  of  the  word  pardon,  but  to 
be  assured  what  powers  are  exercised  under  it  by  the  monarch  of 
England.  This  is  a  new  rule  of  construction  of  the  constitutional 
powers  of  the  president.  I  had  thought  he  was  the  mere  instru- 
ment of  the  law,  and  that  the  flowers  of  the  crown  of  England  did 
not  ornament  his  brow. 

In  his  commentary  on  the  constitution.  Judge  Story  says,  346: 
*'The  whole  structure  of  our  government  is  so  entirely  diflbrent, 
and  the  elements  of  which  it  is  composed  are  so  dissimilar  from 
that  of  England,  that  no  argument  can  be  drawn  from  the  practice 
of  the  latter,  to  assist  us  in  a  just  arrangement  of  the  executive 
authority." 

It  is  not  the  meaning  of  the  word  pardon  that  is  objected  to; 
but  it  is  the  prerogative  powers  of  the  crown  which  are  exercised 
under  that  designation.  The  president  is  the  executive  power  in 
this  country,  as  the  queen  holds  the  executive  authority  in  Eng- 
land. Are  we  to  be  instructed  as  to  the  extent  of  the  executive 
power  in  this  country^  by  looking  into  the  exercise  of  the  same 

power  in  England? 
[  *  322  ]  *  In  the  act  for  the  better  government  of  the  navy  of 
the  United  States,  passed  the  23d  April,  1800,  (2  Stats, 
at  Large,  p.  61,  art.  42,)  it  is  declared:  ^^The  president  of  the 
United  States,  or,  when  the  trial  takes  place  out  of  the  United 
States,  the  commander  of  the  fleet  or  squadron,  shall  possess  full 
power  to  pardon  any  offense  committed  against  these  articles,  after 
conviction,  or  to  mitigate  the  punishment  decreed  by  a  court-mar- 
tial." If,  in  the  opinion  of  congress,  the  power  to  pardon  included 
the  power  to  commute  the  punishment,  this  provision  would  seem 
to  be  unnecessary. 

But  admit  that  the  power  of  the  president  to  pardon  is  as  great 
as  are  the  prerogatives  of  the  crown  of  England,  still  the  act  before 
us  is  unsustainable.  The  queen  of  England  cannot  do  what  the 
president  has  done  in  this  instance.  She  has  no  power,  except 
under  statutes,  to  commute  a  punishment,  to  which  the  prisoner  has 
been  judicially  sentenced,  for  any  other  punishment  at  her  discre- 
tion. 

By  the  act  of  George  III.,  c.  140,  it  is  provided,  ^Hhat  if  his 
majesty  shall  be  graciously  pleased  to  extend  his  mercy  to  any 
offender  liable  to  the  punishment  of  death  by  the  sentence  of  a 
naval  court-martial,  upon  condition  of  transportation,  or  of  trans- 
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porting  himself  beyond  seas,  or  upon  condition  of  being  imprisoned 
within  any  jail  in  Great  Britain,  or  on  condition  of  being  kept  to 
hard  labor  in  any  jail  or  house  of  correction,  or  penitentiary  house, 
&c.,  it  shall  and  may  be  lawful  for  any  justice  of  the  king's  bench, 
&c.,  upon  such  intention  of  mercy  as  aforesaid  being  notified  in 
writing,  to  allow  to  such  offender  the  benefit  of  such  conditional 
pardon  as  shall  be  expressed  in  such  notification.  And  the  judge 
is  required  to  make  an  order  in  regard  to  the  punishment,  which 
is  declared  to  be  as  effectual  as  if  such  punishment  had  been  in- 
flicted by  the  sentence  of  the  court ;  and  the  sentence  of  death  was 
made  to  apply  to  such  offender,  should  he  escape." 

And  again,  by  the  act  of  George  IV.,  21st  June,  1824,  it  is  pro- 
vided, ^'when  his  majesty  shall  be  pleased  to  extend  his  mercy, 
upon  condition  of  transportation  beyond  seas,  &c.,  one  of  his 
majesty's  principal  secretaries  shall  signify  the  same  to  the  proper 
court,  before  which  the  offender  has  been  convicted ;  such  court 
shall  allow  to  such  offender  the  benefit  of  a  conditional  pardon,  and 
make  an  order  for  the  immediate  transportation  of  such  offender. 
And  the  act  declares  that  any  person  found  at  large,  who  has  been 
thus  transported,  should  suffer  death,"  &c. 

Statute  28,  7  and  8  of  George  IV.,  §  13,  declares  that  '^when 
the  king's  majesty  shall  be  j^leased  to  extend  his  royal  mercy  to 
any  offender,  his  royal  sign-manual,  countersigned  by  one 
of  his  *  principal  secretaries  of  state,  shall  grant  to  such  [  *  323  ] 
offender  a  free  or  a  conditional  pardon,"  &c. 

In  54  Geo.  III.,  c.  146,  where  there  was  a  conviction  for  high 
treason,  the  king  was  authorized  to  change  the  punishment — that 
said  person  shall  not  be  hanged  by  the  neck — but  that  instead 
thereof  such  person  should  be  beheaded,  &c. 

It  is  laid  down  in  Coke's  3d  Institute,  vol.  6,  p.  52  :  "  Neither 
can  the  king  by  any  warrant  under  the  great  seal  alter  the  execu- 
tion, otherwise  than  the  judgment  of  the  law  doth  direct."  In 
the  same  book,  p.  211,  he  says,  'Mt  is  a  maxim  of  law,  that  execu* 
tion  must  be  according  to  the  judgment." 

The  sovereign  of  England,  with  all  the  prerogatives  of  the 
crown,  in  granting  a  conditional  pardon,  cannot  substitute  a  pun- 
ishment which  tlie  law  does  not  authorize.  The  law  authorizes 
the  sovereign  to  transport,  or  inflict  other  punishments,  for  certain 
offenses,  and  this  being  signified  to  some  one  or  more  of  the  judges, 
effect  is  given  to  the  condition  through  his  or  their  instrumen- 
tality. So  that  the  punishment  inflicted  is  matter  of  record.  And 
should  the  offender  return  into  England,  after  banishment,  the 
law  subjects  him  to  punishment  under   the  original  conviction. 
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Here  is  certainty  in  limiting  on  the  one  hand  the  discretion  of  the 
pardoning  power,  and  on  the  other  the  rights  of  the  culprit. 

With  very  few,  if  any,  exceptions,  conditional  pardons  have  not 
f  been  granted  by  the  governors  of  States,  except  where  express 
authority  has  been  given  in  the  constitution  or  laws  of  the  States. 
So  early  as  the  12th  of  March,  1794,  a  law  of  New  York  provided 
'^  that  it  shall  and  may  be  lawful  for  the  person  administering 
the  government  of  the  State,  for  the  time  being,  in  all  cases  in 
which  he  is  authorized  by  the  constitution  to  grant  pardons,  to 
grant  the  same  upon  such  conditions,  and  with  such  restrictions, 
and  under  such  limitations,  as  he  may  think  proper." 

The  distinguished  attorney  general  of  the  United  States,  Mr. 
Wirt,  being  called  on  for  his  opinion  in  a  case  diflfering  from  the 
present,  but  involving,  to  some  extent,  the  same  principles,  in  his 
letter  of  4th  January,  1820,  to  the  secretary  of  the  navy,  says : 
''Your  letter  of  the  30th  ultimo  submits,  for  my  opinion,  the 
power  of  the  president  to  change  the  sentence  of  death,  which  has 
been  passed  by  a  general  court-martial  on  William  Bonsman,  a 
private  in  the  marine  corps,  into  a  sentence  of  ''service  and 
restraint  for  the  space  of  one  year,  after  which  to  cause  him  to  be 
drummed  from  the  marine  corps  as  a  disgrace  to  it." 

He  refers  to  the  42d  article  of  the  rules  and  regulations  of  the 
navy,  which  embrace  the  marine  corps,  and  which  declares  that  the 
president  of  the  United  States  shall  possess  full  power  to 
[*324]  *  pardon  any  offense  against  these  articles  after  convic- 
tion or  to  mitigate  the  punishment  decreed  by  a  court- 
martial."  And,  he  says,  "the  power  of  pardoning  the  offense  does 
not,  in  my  opinion,  include  the  power  of  changing  the  punishment; 
but  the  "power  to  mitigate  the  punishment,"  decreed  by  a  court- 
martial,  cannot,  I  think,  be  fairly  understood  in  any  other  sense 
than  as  meaning  a  power  to  substitute  a  milder  punishment  in  the 
place  of  that  decreed  by  the  court-martial,  in  which  sense  it  would 
justify  the  sentence  which  the  president  proposes  to  substitute,  in 
the  case  under  consideration." 

The  power  of  mitigation,  he  says,  "in  general  terms,  leaves  the 
manner  of  performing  this  act  of  mercy  to  himself,  and  if  it  can 
be  performed  in  no  other  way  than  by  changing  its  species,  the 
president  has,  in  my  opinion,  the  power  of  adopting  this  form  of 
mitigation ;"  and  he  observes,  "  to  deny  him  the  power  of  chang- 
ing the  punishment  in  this  instance,  is  to  deny  him  the  power  of 
mitigating  the  severest  of  all  punishments.  Congress  foresaw  that 
there  were  cases  in  which  the  exercise  of  the  power  of  entire  pardon 
might  be  proper  ;  they  therefore,  in  the  first  branch  of  the  article, 
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gave  him  the  power  to  pardon.  But  they  foresaw  also,  that  there 
would  be  cases  in  which  it  would  be  improper  to  pardon  the  offense 
entirely,  in  which  there  ought 'to  be  some  punishment,  but  in 
which,  nevertheless,  it  might  be  proper  to  inflict  a  milder  punish- 
ment than  that  decreed  by  the  court-martial ;  and  hence,  in 
another  distinct  member  of  the  article  they  give  him,  in  general 
terms,  the  separate  and  distinct  power  of  mitigation." 

It  will  be  seen  that  Mr.  Wirt  places  the  power  of  mitigation 
expressly  under  the  article  cited. 

In  a  letter  to  the  president  on  the  power  to  pardon,  dated  30th 
March,  1820,  Mr.  Wirt  says:  '^  The  power  of  pardon,  as  given  by 
the  constitution,  is  the  power  of  absolute  and  entire  pardon.  On 
the  principle,  however,  that  the  greater  power  includes  the  less,  I 
am  of  opinion  that  the  power  of  pardoning  absolutely  includes  the 
power  of  pardoning  conditionally.  There  is,  however,"  he  says, 
^^  great  danger  lest  a  conditional  pardon  should  operate  as  an  abso- 
lute one,  from  the  diflSculty  of  enforcing  the  condition,  or,  in  case 
of  a  breach  of  it,  resorting  to  the  original  sentence  of  condemna- 
tion ;  which  difficulty  arises  from  the  limited  powers  of  the  na- 
tional government. 

*^  But  suppose,"  he  remarks,  ^'a  pardon  granted  on  a  condition, 
to  be  executed  by  officers  of  the  federal  government — as,  for  exam- 
ple, to  work  on  a  public  fortification — and  suppose  this  condition 
violated  by  running  away,  where  is  the  power  of  arrest;  in  these 
circumstances,  given  by  any  law  of  the  United  States  ? 
And  suppose  the  arrest  could  be  made,  where  is  the  *  clause  [  *  325  ] 
in  any  of  our  judiciary  acts  that  authorizes  a  court  to  pro- 
ceed in  such  a  state  of  things?  And  without  some  positive  legis- 
lative regulation  on  the  subject,  I  know  that  some  of  our  federal 
judges  would  not  feel  themselves  at  libierty  to  proceed,  de  novo,  on 
the  original  case.  It  is  true  the  king  of  England  grants  such 
conditional  pardons  by  the  common  law ;  but  the  same  common 
law  has  provided  the  mode  of  proceeding  for  a  breach  of  the  con- 
dition on  the  part  of  the  culprit.-  We  have  no  common  law  here, 
however,  and  hence  arises  the  difficulty."  And  he  says,  ''If  a 
condition  can  be  devised  whose  execution  would  be  certain,  I  have 
no  doubt  that  the  president  may  pardon  on  such  condition.  All 
conditions  precedent  would  be  of  this  character ;  e.  g, ,  pardon  to 
a  military  officer  under  sentence  of  death,  on  the  previous  condi- 
tion of  resigning  his  commission." 

In  his  letter  to  the  president,  dated  18th  September,  1845,  Mr. 
Attorney  General  Mason  says :  ''I  cannot  doubt  the  power  of  the 
president  to  mitigate  a  sentence  of  dismission  from  the  service,  by 
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commuting  it  into  a  suspension  for  a  term  of  years,  without  pay. 
A  dismission  is  a  perpetual  suspension  without  pay  ;  and  the  lim- 
ited suspension  without  pay  is  the  inferior  degree  of  the  same  pun- 
ishment. The  minor  is  contained  in  the  major."  And  he  says : 
'*  The  sentence  of  death  for  murder  could  be  mitigated  by  substi- 
tuting any  punishment  which  the  law  would  authorize  the  court  to 
inflict  for  manslaughter.   This  is  the  inferior  degree  of  the  offense/ ' 

And  again,  in  his  letter  to  the  secretary  of  the  navy,  dated  16th 
of  October,  1845,  Mr.  Mason  says:  '^Did  this  power  to  mitigate 
the  sentence  include  the  power  to  commute  or  substitute  another 
and  a  milder  punishment  for  that  decreed  by  the  court,  (referring 
to  a  court-martial,)  the  mitigation,"  he  says,  "must  be  of  the  pun- 
ishment adjudged,  by  reducing  and  modifying  its  severity,  except  as 
in  sentences  of  death,  where  there  is  no  degree."  He  says:  ''At 
the  war  department  it  has  always  been  considered  that  the  execu- 
tive has  not  the  power,  by  way  of  mitigation,  to  substitute  a  differ- 
ent punishment  for  that  inflicted  by  sentence  of  a  court-martial — 
the  general  rule  being  that  the  mitigated  sentence  must  be  a  part 
of  the  punishment  decreed."  He  further  remarks,  ''that  in  1820, 
Mr.  Wirt  gave  an  opinion  recognizing  this  rule,  but  made  a  sub- 
stitution of  a  different  punishment  for  the  sentence  of  death  an 
exception ;  and  be  places  it  on  the  ground  that  capital  punishment 
can  only  be  mitigated  by  a  change  of  punishment."  Mr.  Attor- 
ney General  should  have  said,  that  the  power  given  in  the  article 
to  mitigate  was  referred  to  by  Mr.  Wirt  as  authorizing  the  mitiga- 
tion, and  not  the  general  power  to  pardon. 

No  higher  authority  than  Mr.  Wirt  can  be  found,  as 
[  *  326  ]  coming  *  from  the  law  officer  of  the  government.      It 
gives  to  the  procedure  now  before  us  no  countenance  or 
support,  but  throws  the  weight  of  his  great  name  against  the  exer- 
cise of  the  power  assumed. 

But  it  is  said,  that  the  power  of  commutation  may  be  exercised 
by  the  president  under  the  laws  of  Maryland,  adopted  by  congress 
on  the  cession  of  the  territory  which  now  constitutes  the  District  oi 
Columbia. 

The  constitution  of  Maryland  provides,  that  the  governor  "alono 
may  exercise  all  other  the  executive  powers  of  government,  where 
the  concurrence  of  council  is  not  required  according  to  the  laws  of 
the  State,  and  grant  reprieves  or  pardons  for  any  crime,  except  in 
cases  where  the  law  shall  otherwise  direct."  This,  I  suppose,  no 
one  will  contend,  can  be  applied  to  the  president  of  the  United 
States.  The  constitutional  provision  is  made  subject  to  the  action 
of  the  legislature. 
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A  statute  of  Maryland  was  passed  in  1847,  c.  17,  to  make  con- 
ditional pardons  effectual.  This  law  can  only  tend  to  show  that 
there  was  no  prior  law  hy  which  such  pardons  could  be  made  effec- 
tual. 

The  first  law  of  Maryland  on  the  subject  of  pardon  was  enacted 
in  1787.  The  first  section  provided  "  that  the  governor  may,  in 
his  discretion,  grant  to  any  offender  capitally  convicted  a  pardon, 
on  condition  contained  therein,  and  is  and  shall  be  effectual  as  a 
condition  according  to  the  intent  thereof." 

The  second  section  provides,  if  the  convict  be  a  slave,  he  may  be 
transported  out  of  the  State,  and  sold  for  the  benefit  of  the  State. 

The  4th  sect,  declares,  if  a  party  who  has  been  pardoned  on  con- 
dition of  leaving  the  State  shall  return  contrary  thereto,  he  shall 
be  arrested,  and  on  being  found  by  a  jury  to  be  the  same  person, 
the  court  shall  pass  such  judgment  as  the  law  requires  for  the 
crime  committed. 

The  second  law  on  the  same  subject  was  enacted  in  1795. 

The  1st  sect,  requires  the  governor  to  issue  a  warrant  to  the 
sheriff,  to  carry  the  sentence  of  the  court  into  effect.  The  2d  sect. 
that,  in  his  discretion,  the  governor  may  commute  or  change  any 
^ntence  or  judgment  of  death  into  other  punishment  of  such  crim- 
inal of  this  State^  upon  such  terms  and  conditions  as  he  shall 
think  expedient.  And  if  a  slave^  he  may  be  transported  and  sold 
fer  the  benefit  of  the  State. 

By  an  act  of  congress  of  the  27th  of  February,  1801,  it  was  de- 
clared, "that  the  laws  of  Maryland,  as  they  now  exist,  shall  be 
and  continue  in  force  in  that  part  of  the  said  district  which  wad 
ceded  by  that  State  to  the  United  States,  and  by  them  accepted," 
This  provision  covers  what  is  now  the  District  of  Columbia. 

♦That  the  general  laws  of  Maryland  for  the  punish-  [*327] 
ment  of  offenses,  the  practice  of  the  courts,  forms  of 
actions,  contracts,  &c.,  come  under  the  laws  of  Maryland,  is  vlh* 
doubted.  But  the  question  is,  whether  the  above  laws  which  regu- 
late pardons  by  the  governor,  apply  to  the  president  of  the  United 
States,  in  the  exercise  of  the  same  power.  After  much  reflection, 
I  have  come  to  the  conclusion  that  they  can  neither  justify  nor 
control  the  exercise  of  the  constitutional  power  of  the  president  to 
grant  a  pardon^  for  the  following  reasons: 

1.  Their  language  is  inappropriate,  and  some  of  their  provisions 
are  inconsistent  with  the  duties  of  the  president.  The  governor  is 
required  to  issue  a  warrant  to  execute  the  sentence  of  the  courtj 
and  also  to  sell  convicted  slaves  for  the  benefit  of  the  State.  Can 
the  president  do  this? 
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2.  For  more  than  half  a  century  these  acts  have  not  been  applied 
to  the  president,  although  he  has  often  granted  pardons,  until  in 
the  case  now  before  us.  Nor  have  either  of  the  laws  been  referred 
to  by  any  one  of  the  attorneys  general  who  have  been  consulted 
on  the  subject,  and  who  have  given  elaborate  opinions^  and  partic- 
ularly Mr.  Wirt,  who  dwells  upon  the  difficulty,  if  not  impractica- 
bility, of  carrying  out  the  condition  on  which  the  pardon  was 
granted,  without  specific  legislation.  No  reference  was  made  to 
these  laws  by  the  late  attorney  general,  on  whose  advice  the  pun- 
ishment of  death  was  commuted,  in  favor  of  Wells,  to  imprison- 
ment for  life. 

3.  Any  regulation  respecting  the  high  prerogative  power  to 
pardon  or  commute  the  punishment  of  a  convict,  must  be  general, 
and  extend  as  far  as  the  federal  jurisdiction  extends,  and  cannot  be 
restricted  by  any  act  of  congress  to  any  particular  State  or  Terri- 
tory. The  power  is  given  in  the  constitution,  and  it  m^y  be  exer- 
cised commensurate  with  that  fundamental  law ;  and  any  modifica- 
tion of  the  power,  to  be  exercised  at  the  discretion  of  the  president, 
must  be  co-extensive  with  the  constitutional  power. 

The  8th  section  of  the  1st  article  of  the  constitution  declares, 
that  congress  shall  have  power  ^^to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  constitution  in  the 
government  of  the  United  States,  or  in  any  department  or  officer 
thereof." 

4.  The  above  acts  of  Maryland  can  only  operate  in  this  case  as 
acts  of  congress,  and  in  that  view  they  have  been  enacted  more 
than  fifty  years,  without  being  referred  to  or  acted  on  during 
that  period,  although  the  subject  of  conditional  pardon  has  been 
often  discussed,  and  the  want  of  provisions  which  they  contain 

deeply  felt  and  expressed.  Under  such  circumstances, 
[  *  328  ]  '*'  is  it  possible  to  consider  those  acts,  or  either  of  them, 

as  in  force  in  this  District  since  1801?  If  this  be  so,  it  is 
the  most  extraordinary  event  that  has  occurred  in  the  legal  history 
of  any  country. 

The  laws  adopted  from  Maryland  were  not  specified  by  name ; 
of  course,  those  only  which  were  local  in  their  character,  and  were 
\  necessary  in  their  nature  to  regulate  local  transactions,  and  the 
courts  which  settle  controversies,  were  adopted.  The  laws  which 
regulate  the  duty  and  powers  of  the  governor,  in  regard  to  pardons 
granted  to  offenders,  no  more  apply  to  the  president  than  duties 
prescribed  for  the  action  of  the  governor  in  any  other  matter. 
This  shows  the  reason  why  the  above  laws  have  been  dormant,  as 
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if  unknown,  for  more  than  fifty  years.  It  is  too  late  now  to  resus- 
citate them^  however  strongly  the  present  exigency  may  call  for 
them. 

I  am  not  opposed  to  commutation  of  punishment,  where  it  may 
be  called  for  by  any  great  principle  of  justice  or  humanity ;  but  the 
exercise  of  such  power  should  be  regulated  by  law,  and  not  left  to 
the  discretion  of  the  executive.  As  the  law  now  stands,  the  pun- 
ishment substituted,  as  well  as  the  exercise  of  the  power,  rests 
upon  discretion ;  and  there  is  no  legal  mode  of  giving  efiect  to  the 
commutation;  and  this  is  an  unanswerable  objection  to  it.  No 
court  would  execute  the  convict  on  the  original  sentence  under  such 
circumstances. 

If  the  condition  on  which  a  pardon  shall  be  granted  be  void, 
the  pardon  becomes  absolute.  This,  I  think,  is  a  clear  principle, 
although  there  may  be  found  some  opinions  against  it.  The  presi- 
dent has  the  power  to  pardon,  and  if  he  make  the  grant  on  an 
impossible  condition — for  a  void  condition  may  be  considered  of 
that  character — the  grant  is  valid. 

The  condition  being  void,  I  think  Wells  is  illegally  detained, 
and  should  be  discharged. 

Mr.  Justice  CuRHS.  In  ex  parte  Kaine,  14  How.  117,  I  exam- 
ined, with  care,  the  jurisdiction  of  this  court  to  issue  writs  of  haheaa 
corpus  to  inquire  into  causes  of  commitment.  I  then  came  to  the 
conclusion  that  the  mere  fact  that  a  circuit  court  had  examined  the 
cause  of  commitment  and  refused  to  discharge  the  prisoner,  did  not 
enable  this  court,  by  a  writ  of  habeas  corptiSy  to  re-examine  the 
same  cause  of  commitment.  Though  subsequent  reflection  ha>s 
confirmed  the  opinion  then  formed,  I  should  have  acquiesced  in 
the  jurisdiction  assumed  in  this  case,  if  a  majority  of  the  court,  in 
Kaine's  case,  had  decided  contrary  to  my  opinion.  But  the  ques- 
tion was  then  left  undecided ;  and  in  this  case,  for  the  first  time, 
in  my  judgment,  has  jurisdiction  been  assumed,  on  the 
♦ground,  not  that  the  cause  of  commitment  was  originally  [  *  329  ] 
examinable  here — for  that  would  be  an  exercise  of  original 
jurisdiction — but  that,  though  not  thus  originally  examinable, 
yet,  as  the  circuit  court  has  had  the  prisoner  before  it,  and  has 
remanded  him,  this  court,  by  a  writ  of  habeas  carptis,  may  examine 
that  decision  and  see  whether  it  be  erroneous  or  not. 

That  this  is  the  only  ground  on  which  the  jurisdiction  over  this 
case  can  be  rested,  or  that  it  cannot  be  considered  to  be  an  exami- 
nation of  the  original  cause  of  commitment,  will  clearly  appear,  if 
we  attend  to  what  that  cause  of  commitment  was.     The  petitioner 
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was  convicted  capitally.  His  sentence  is  not  brought  before  us  in 
form,  but  we  must  infer  that  it  ordered  him  to  be  imprisoned  until 
the  day  which  was  by  the  court,  or  should  be  by  the  executive, 
fixed  for  his  execution.  He  received  a  conditional  pardon.  Regu- 
larly, I  consider,  that  he  should  have  been  brought  before  the  cir- 
cuit court  upon  a  writ  of  habeas  corptLe,  and  have  there  pleaded  his 
pardon,  in  bar  of  so  much  of  his  sentence  as  directed  him  to  be 
hung  ;  or,  in  bar  of  the  entire  sentence,  if  the  condition  requiring 
him  to  continue  in  imprisonment  for  life  was  inoperative.  United 
States  V.  Wilson,  Y  Peters,  150.  If  this  had  been  done,  the  circuit 
court  would  have  pronounced  its  judgment  upon  the  validity  of 
such  plea ;  and  in  conformity  with  the  decision  which  that  court 
has  made  in  this  case,  it  must  have  entered  a  judgment  vacating 
its  former  sentence,  and  sentencing  the  petitioner  to  imprisonment 
during  life  in  the  penitentiary  of  this  District. 

Over  such  a  sentence  this  court  could  have  exercised  no  control, 
either  by  writ  of  error  or  of  habeas  corpue.  Not  by  writ  of  error, 
for  none  is  allowed  in  criminal  cases.  Not  by  habeas  corpus,  for, 
as  was  held  in  ex  parte  Watkins,  3  Pet.  193,  a  writ  of  habeas 
corpus  cannot  issue  from  this  court  to  examine  a  criminal  sentence 
of  the  circuit  court,  even  where  the  objection  to  the  sentence  is, 
that  it  appears  on  the  face  of  the  record,  in  the  opinion  of  this 
court,  that  the  circuit  court  had  not  jurisdiction,  and  its  proceed- 
ing was  merely  void ;  because  the  circuit  courts  are  the  final  judges 
of  their  own  jurisdiction;  and  of  all  their  proceedings  in  criminal 
cases.  This  court  has  no  power  to  reverse  one  of  their  criminal 
judgments  for  any  cause,  and  consequently  no  power  to  form  any 
judicial  opinion  upon  the  correctness  thereof. 

In  the  case  before  us,  so  far  as  appears,  the  petitioner  did  not 
formally  plead  his  pardon,  nor  did  the  circuit  court,  by  an  entry 
on  its  records,  formally  vacate  the  capital  sentence,  and  sentence 
the  prisoner  anew.  But  that  court,  using  its  own  final  judgment 
as  to  the  proper  mode  of  proceeding  in  this  criminal  case,  pro- 
ceeded in  such  manner  and  form  as  it  deemed  to  be  accord- 
[  *  330  ]  *  ing  to  law.  It  remanded  the  prisoner,  in  execution  of 
the  original  sentence,  so  far  as  that  directed  his  imprison* 
ment.  After  this  had  been  done,  the  imprisonment  may  be  viewed 
in  one  of  two  aspects.  It  may  be  considered  as  continued  under 
the  original  sentence ;  the  execution  of  that  part  of  the  sentence 
which  commanded  him  to  be  hung  being  postponed  by  the  pardon, 
so  long  as  there  shall  be  no  breach  of  the  condition;  or  the  orig- 
inal sentence  may  be  treated  as  modified  by  the  proceedings  under 
the  habeas  corpus  in  the  circuit  court,  and  that  part  of  the  sen* 
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tence  which  comioaiDded  him  to  be  hung,  as  annulled,  the  residue 
remaining  in  force. 

As  I  view  this  case,  therefore,  it  stands  thus :  the  petitioner  is 
imprisoned  under  a  criminal  sentence  of  the  circuit  courts  either  as 
originally  pronounced,  or  as  modified  by  the  order  of  the  circuit 
court  made  under  the  writ  of  habeas  corpus.  That  original  or  mod- 
ified criminal  sentence  is  the  cause  of  his  commitment.  Though 
this  court  has  no  jurisdiction  by  writ  of  error  to  revise  such  a  sen- 
tence, and  has  deliberately  decided,  in  ex  parte  Watkins,  that  a 
writ  of  habeas  corpus  cannot  be  made  a  writ  of  error  for  such  a 
purpose,  yet  by  a  writ  of  habeas  corpus  we  do  revise  such  a  sentence 
in  this  case. 

It  seems  to  me  that  the  refusal  of  a  writ  of  error  in  criminal  cases 
is  not  only  idle,  but  mischievous,  if  a  writ  of  habeas  corpus^  which 
is  certainly  a  very  clumsy  proceeding  for  the  purpose,  may  be  re- 
sorted to,  to  bring  the  record  of  every  criminal  case,  of  whatever 
kind,  before  this  court. 

With  deference  for  the  opinions  of  my  brethren,  in  my  judg- 
ment, it  goes  very  little  way  towards  avoiding  the  difficulty  to 
hold  that,  before  one  under  a  criminal  sentence  of  a  circuit  court 
can  thus  attack  his  sentence  collaterally,  in  a  court  which  cannot 
review  it  by  any  direct  proceeding,  he  must  first  apply  to  the  circuit 
court  for  a  writ  of  habeas  corpus;  and  if  the  writ^  or  his  discharge 
under  it,  be  refused,  he  may  then  bring  into  action  the  appellate 
power  of  this  court,  and  by  a  writ  of  habeas  corpus  out  of  this  court 
stop  the  execution  of  a  sentence,  which  we  have  no  power  to  reverse. 
Few  questions  come  before  this  court  which  may  afieot  the  general 
course  of  justice  more  deeply  than  questions  of  jurisdiction.  This 
great  remedial  writ  of  habeas  corpus,  so  efficacious  and  promrpt  in 
its  action,  and  so  justly  valued  in  our  country,  may  become  an  in- 
strument to  unsettle  the  nicely  adjusted  lines  of  jurisdiction,  and 
produce  confliet  and  disorder.  If  the  true  sphere  of  its  action,  and 
the  precipe  limits  of  the  power  to  issue  it,  should  become  in  any 
4egree  confused  or  indistinct,  serious  consequences  may  follow— >• 
Gopsequences  not  oply  affecting  the  efficient  administration  of  the 
criminal  laws  of  the  United  States,  but  the  harmonious 
aetion  of  the  ♦  divided  sovereignties  by  which  our  country  [  *  331  ] 
is  governed.  For  these  reasons,  though  sensible  of  the 
bias,  which,  I  suppose,  every  one  has  in  favor  of  this  process,  I 
have  heretofore  felt,  and  now  feel^  constrained  to  examine  with 
eare  the  question  of  our  jurisdiction  to  issue  it ;  and  being  of  opin* 
ion  that  this  court  has  not  power  to  inquire  into  the  validity  of  the 
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cause  of  commitment  stated  in  this  petition^  I  think  it  should  he 
dismissed  for  that  reason. 

In  this  opinion  Mr.  Justice  Campbell  concurs. 


Geobgs  C.  Dodge,  Appellant,  v.  John  M.  Wooi£E7. 

18  H.  331. 
BiOHT  OF  Stockholdebs  to  BBDro  Suit  iv  E<iniTT  aoaibst  the  Cobpobatiov  avd 

THE  DiBEGTOBS. 

1.  A  stockholder  in  a  corporation  may  bring  a  snit  in  equity  which  oaght  to  have 
been  brought  by  the  corporation,  when  the  directors  refuse  to  do  so,  and  when  the 
circumstances  of  the  case  justify  the  interference  of  the  chancellor. 

2.  The  circumstances  under  which  such  a  suit  will  bo  sustained,  and  the  limitatioDB  of 
the  right,  considered  very  fully. 

3.  To  such  a  suit  other  parties  besides  the  directors  and  the  corporation  may  be  made, 
as  the  ends  of  justice  and  the  rules  of  chancery  proceedings  require. 

4.  Nor  is  it  any  objection  that  the  stockholder,  who  is  complainant,  by  reason  of  his 
citizenship,  brings  the  snit  in  a  court  of  the  United  States,  when  the  corporation  could 
not  have  done  so. 

6.  A  provision  in  the  charter  of  a  banking  corporation,  fixing  the  rate  of  taxation  on 
the  bank  by  the  State  which  charters  it,  is  a  contract,  and  a  subsequent  statute  in- 
creasing the  rate  of  taxation  on  the  bank  is  void,  as  impairing  the  obligation  of  that 
contract. 

6.  This  principle  is  not  varied  by  the  fact  that  the  subsequent  statute  increasing  the 
tax  was  authorized  by  a  new  constitution  of  the  State,  adopted  by  the  people  after 
the  charter  was  granted. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  Ohio, 
and  the  case  is  fully  stated  in  the  opinion  of  the  court. 

Mr.  Spalding  and  Mr,  Pugh,  for  appellant. 

Mr,  Stariberry  and  Mr.  Vinton,  for  appellee. 

[  *  336  ]  *Mr.  Justice  Watnb  delivered  the  opinion  of  the  court. 
It  must  often  happen,  under  such  a  government  as  that 
of  the  United  States,  that  constitutional  questions  will  he  hrought 
to  this  court  for  decision,  demanding  extended  investigation  and 
its  most  careful  judgment. 

This  is  one  of  that  kind ;  but  fortunately  it  involves  no  new  prin* 
ciples,  nor  any  assertion  of  judicial  action  which  has  not  been  re- 
peatedly declared  to  be  within  the  constitutional  and  legislative 
jurisdiction  of  the  courts  of  the  United  States,  and  by  way  of 
appeal  or  by  writ  of  error,  as  the  case  may  be,  within  that  of  the 
supreme  court. 

It  is  a  suit  in  chancery,  which  was  brought  by  John  M.  Woolsey, 
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in  the  circuit  court  of  the  United  States  for  the  district  of  Ohio, 
seeking  to  enjoin  the  collection  of  a  tax  assessed  by  the  State  of 
Ohio  on  the  Commercial  Branch  Bank  of  Cleveland,  a  branch  of 
the  State  Bank  of  Ohio.  He  makes  George  C.  Dodge,  the  tax  col- 
lector, the  directors  of  the  bank,  and  the  bank  itself,  defendants. 

Woolsey  avers  that  he  is  a  citizen  of  the  State  of  Connecticut, 
that  he  is  the  owner  of  thirty  shares  in  the  Branch  Bank  of  Cleve- 
land, that  Dodge  and  the  other  defendants  are  all  citizens  of  the 
State  of  Ohio,  and  that  the  Commercial  Bank  of  Cleveland,  is  a  cor- 
poration^ and  was  made  such,  as  a  branch  of  the  State  Bank  of  Ohio, 
by  an  act  of  the  general  assembly  of  that  State,  passed  the  24th  of 
February,  1845,  entitled  ''An  act  to  incorporate  the  State  Bank  of 
Ohio  and  other  banking  companies."  He  alleges  that  the  Com- 
mercial Bank  has  in  all  things  complied  with  the  require- 
ments of  its  charter,  and  that,  by  the  *60th  section  of  the  [  *  337  ] 
act,  it  is  declared  that  each  banking  company  organized 
under  it  and  complying  with  its  provisions,  shall,  semi*annually, 
on  the  1st  of  May  and  1st  of  November  of  each  year,  those  being 
the  days  for  declaring  dividends,  set  off  to  the  State  of  Ohio  six  per 
cent,  on  the  profits,  deducting  therefrom  the  expenses  and  ascer- 
tained losses  of  the  company,  for  six  months  next  preceding  each 
dividend  day ;  and  that  the  sums  so  set  off  shall  be  in  lieu  of  all 
taxes  to  which  said  company,  or  the  stockholders  thereof,  on  ac- 
count of  stock  owned  therein,  would  otherwise  be  subject ;  and  that 
the  cashier  of  such  company  shall,  within  ten  days  thereafter,  in- 
form the  auditor  of  the  State  of  Ohio  of  the  amount  set  off,  and 
shall  pay  the  same  to  the  treasurer  of  the  State  on  the  order  of  the 
auditor. 

It  is  averred  that  the  Bank  of  Cleveland  had  at  all  times  com- 
plied with  the  requirements  of  the  act.  That,  in  the  year  1853,  it 
set  off  to  the  State  six  per  cent,  on  the  two  semi-annual  dividends 
which  had  been  made  in  that  year,  on  the  first  day  of  May  and  the 
first  day  of  November,  which  amounted  in  the  aggregate  to  the  sum 
of  $3,206^^.  That  the  same  had  been  notified  to  the  auditor, 
and  that  the  bank  had  always  been  ready  to  pay  the  same  when 
demanded.  The  complainant  then  avers,  that  three  years  before 
bringing  his  suit,  having  full  confidence  that  the  State  of  Ohio 
'Would  observe  good  faith  towards  the  bank,  in  respect  to  its  fran- 
chises and  privileges  conferred  upon  it  by  the  act  of  incorporation, 
and  that  it  would  adhere  with  fidelity  to  the  rule  of  taxation  pro- 
vided for  in  the  charter,  he  had  purchased  thirty  shares  of  the  capi- 
tal stock  of  the  bank,  and  that  he  was  then  the  owner  of  the  same. 
He  further  states,  after  he  had  made  such  purchases,  that  on  the  17th 
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of  June,  1851,  a  draft  of  a  new  constitution  had  been  submitted  to 
the  electors  of  the  State  for  their  acceptance  or  rejection,  which,  if 
accepted  by  a  majority  of  the  electors  who  should  vote,  was  to  take 
effect  as  the  constitution  of  the  State,  on  the  1st  of  September,  1851. 
It  is  admitted  that  it  was  accepted,  that  it  became  and  now  is  the 
constitution  of  the  State  of  Ohio.  It  is  provided  in  sections  two 
and  three  of  the  12th  article  of  that  constitution,  that  laws  shall  be 
passed,  taxing  by  an  uniform  rule,  all  moneys,  credits,  investments 
in  bonds,  stock,  joint-stock  companies,  or  otherwise;  and  that  the 
general  assembly  shall  provide  by  law  for  taxing  the  notes  and  bills 
discounted  or  purchased,  money  loaned,  and  all  other  property, 
effects,  or  dues  whatever,  without  deduction,  of  all  banks  now  exist- 
ing, or  hereafter  created,  and  of  all  bankers,  so  that  all  property 
employed  in  banking  shall  always  bear  a  burden  of  taxation  equal 
to  that  imposed  on  the  property  of  individuals.     And  in  the  4th 

section  of  the  13th  article  of  the  constitution  of  1851,  it  is 
[  *338]  further  *  declared,  that  the  property  of  corporations  now 

existing,  or  hereafter  created,  shall  be  subject  to  taxation, 
as  the  property  of  individuals. 

It  appears  also  by  the  bill,  that  the  general  assembly  of  the  State 
of  Ohio  passed  an  act  on  the  13th  of  April,  1852,  for  the  assessment 
and  taxation  of  all  property  in  the  State,  and  for  levying  taxes  on 
the  same  according  to  its  true  value  in  money,  in  which  it  is  de- 
clared to  be  the  duty  of  the  president  and  cashier  of  every  bank, 
or  banking  company,  ^Hhat  shall  have  been,  or  may  hereafter  be, 
incorporated  by  the  laws  of  the  State,  and  having  the  right  to  issue 
bills  for  circulation  as  money,  to  make  and  return,  under  oath,  to 
the  auditor  of  the  county  in  which  such  banks  may  be,  in  the  month 
of  May,  annually,  a  written  statement  containing,  first,  the  average 
amount  of  notes  and  bills  discounted  or  purchased,  which  amount 
shall  include  all  the  loans  or  discounts,  whether  originally  made, 
or  renewed  during  the  year,  or  at  any  time  previous ;  whether  mad6 
on  bills  of  exchange,  notes,  bonds,  mortgages,  or  other  evidence  of 
indebtedness,  at  their  actual  cost  value  in  money ;  whether  due  pre- 
vious to,  during,  or  after  the  period  aforesaid,  and  on  which  said 
banking  company  has,  at  any  time,  recovered  or  received,  or  is  en- 
titled to  receive,  any  profit  or  other  consideration  whatever,  either 
in  the  shape  of  interest,  discount,  exchange,  or  otherwise;  and 
secondly,  the  average  amount  of  all  other  moneys,  effects,  or  dues 
of  every  description,  belonging  to  such  bank,  or  banking  company, 
loaned,  invested,  or  otherwise  used  or  employed,  with  a  view  to 
profit,  or  upon  which  such  bank,  or  banking  company  receives,  or 
is  entitle  to  receive,  interest." 
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The  act  then  makes  it  the  duty  of  the  auditors,  in  the  counties  in 
which  a  bank  or  banking  companies  may  be,  to  receive  from  them 
returns  of  notes  and  bills  discounted ,  and  all  other  moneys  and 
effects  or  dues,  as  provided  for  in  the  19th  section  of  the  act,  to  en- 
ter the  same  for  taxation  upon  the  grand  duplicate  of  the  property 
of  the  county,  and  upon  the  city  duplicate  for  city  taxes,  in  cases 
where  the  city  tax  is  not  returned  upon  the  grand  duplicate,  but  is 
collected  by  city  officers ;  which  amounts  so  returned  and  entered 
shall  be  taxed  for  the  same  purposes  and  to  the  same  extent  that 
personal  property  is,  or  may  be  taxed,  in  the  place  where  such  bank 
or  banking  company  is  situated.  It  is  then  averred  that  the  presi- 
dent and  cashier  of  the  Commercial  Bank  of  Cleveland,  fearing  the 
penalty  imposed  by  the  act  for  a  refusal  or  neglect  to  make  a  return 
according  to  the  act,  did,  in  the  month  of  May,  in  the  year  1852, 
make  a  return,  protesting  against  the  right  of  the  State  to  assess  a 
tax  upon  the  bank,  other  than  that  which  was  provided  for,  in  the 
charter  of  its  incorporation  of  the  24th  February,  1845. 
But  it  appears  *that  the  return  so  coerced  from  the  presi-  [  *  339  ] 
dent  and  directors  of  the  bank  had  been  assessed  by  the 
auditor,  for  the  tax  of  1852,  at  $10,197^^0,  exceeding  by  $7,526x'^ 
the  amount  of  tax  for  which  the  bank  was  liable  under  its  charter, 
which  Greorge  C.  Dodge,  as  collector  of  taxes,  seized  and  collected 
by  distress  on  its  moneys.  It  is  also  shown  by  the  bill,  that  there 
has  been  another  entry  of  taxation  against  the  bank  for  the  year 
1853,  of  $14,7711%,  exceeding  the  sum  to  which  it  is  liable  under 
its  charter  by  $1 1,665 1%%  for  that  year. 

It  is  against  the  collection  of  this  tax  that  John  M.  Woolsey,  as 
a  stockholder  in  the  bank,  has  brought  this  suit,  claiming  an  exemp- 
tion from  it  as  a  stockholder,  upon  the  ground  that  the  act  of  the 
general  assembly  of  the  State  of  Ohio,  and  the  tax  assessed  under 
it  upon  the  bank,  are  in  violation  of  the  10th  section  of  the  Ist 
article  of  the  constitution  of  the  United  States,  which  declares  that 
no  State  shall  pass  any  law  impairing  the  obligation  of  contracts. 
And  he  seeks  the  aid  of  the  circuit  court  to  enjoin  Dodge,  the 
defendant,  from  collecting  the  same  from  the  bank,  as  collector  of 
taxes,  as  he  had  threatened  to  do  by  distress,  and  as  he  had  done 
for  the  assessed  tax  for  the  year  1852. 

The  complainant  gives  a  further  aspect  to  his  suit  which  it  is  also 
proper  to  notice.  It  is,  if  the  taxes  are  permitted  to  be  assessed  and 
collected  from  the  bank,  under  the  act  of  the  13th  of  April,  1852, 
it  will  virtually  destroy  and  annul  the  contract  between  the  State 
and  the  bank,  in  respect  to  the  tax  which  the  State  imposed  upon 
it  by  the  charter  of  its  incorporation,  in  lieu  of  all  other  taxes  upon 
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the  bank  or  the  stockholders  thereof,  on  account  of  stock  owned 
therein ;  that  his  stock  will  be  thereby  lessened  in  value,  his  divi- 
dends diminished ;  and  that  the  tax  is  so  onerous  upon  the  bank, 
that  it  will  compel  a  suspension  and  final  cessation  of  its  business. 
He  finally  declares  that  as  a  stockholder,  on  his  own  behalf,  he  had 
requested  the  directors  of  the  bank  to  take  measures,  by  suit  or 
otherwise,  to  assert  the  franchises  of  the  bank  against  the  collection 
of  what  he  believes  to  be  an  unconstitutional  tax,  and  that  they  had' 
refused  to  do  so. 

To  this  bill  the  defendant,  George  C.  Dodge,  filed  an  answer.  The 
other  defendants  did  not  answer.  He  admits  the  material  allega- 
tions of  the  bill,  except  the  allegation  that  the  tax  law  of  April  13, 
1852,  is  unconstitutional ;  says  that  the  act  is  in  conformity  with 
the  constitution  of  Ohio,  which  took  effect  September  1,  1851,  and 
that  it  is  in  harmony  with  the  constitution  of  the  United  States. 
He  denies  that  any  application  was  made  by  Woolsey  to  the  direct- 
ors of  the  bank^  to  take  measures,  by  suit  or  otherwise, 
[  *  340  ]  to  prevent  the  collection  of  the  tax,  and  *  insists  that  thig 
averment  was  inserted  merely  for  the  purpose  of  giving 
color  to  a  proceeding  in  chancery.  That  the  complainant  would 
not  have  sustained  an  irreparable  injury  even  if  he  had,  as  treas- 
urer, proceeded  to  distrain  for  the  tax ;  for  that  the  bank  would 
have  had  a  remedy  at  law  against  him  for  all  damages  which  might 
have  been  sustained  in  consequence  of  sucli  distress,  as  he  is  worth, 
at  a  reasonable  estimate,  eighty  thousand  dollars  after  the  payment 
of  all  his  debts.  And  he  insists  that  the  complainant  had  not 
exhibited  such  a  case  as  entitled  him  to  the  interposition  of  a  court 
of  equity.  To  this  answer  a  general  replication  was  filed.  But  it 
was  agreed  by  the  counsel  in  the  cause  that  the  complainant  had, 
by  his  attorney,  addressed  a  letter  to  the  Commercial  Bank  of 
Cleveland,  to  institute  proper  proceedings  to  prevent  the  collection 
of  the  tax  by  Dodge,  in  the  same  manner  as  had  been  done  by  the 
attorney  of  a  stockholder  in  the  Canal  Bank  of  Cleveland,  for  a  tax 
assessed  upon  it  under  the  same  act,  and  that  the  action  of  the  board 
of  the  Commercial  Bank,  in  answer  to  Woolsey's  application,  was 
the  same  as  had  been  given  by  the  directors  of  the  Canal  Bank. 
That  resolution  was  in  these  words:  "Resolved,  that  we  fully 
concur  in  the  views  expressed  in  said  letter  as  to  the  illegality  of 
the  tax  therein  named,  and  believe  it  to  be  in  no  way  binding  upon 
the  bank  ;  but,  in  consideration  of  the  many  obstacles  in  the  way 
of  testing  the  law  in  the  courts  of  the  State,  we  cannot  consent  to 
take  the  action  which  we  are  called  upon  to  take,  but  must  leave 
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the  Baid  Klemaa  to  pursue  such  measures  as  he  may  deem  best  in 
the  premises." 

Upon  the  foregoing  pleadings  and  admission,  the  circuit  court 
rendered  a  final  decree  for  the  complainant,  perpetually  enjoining 
the  treasurer  against  the  collection  of  the  tax,  under  the  act  of  the 
13th  February,  1852,  and  subjecting  the  defendant,  Dodge,  to  the 
payment  of  the  costs  of  the  suit.  From  that  decision  the  defend- 
ant, Dodge,  has  appealed  to  this  court. 

His  counsel  have  relied  upon  the  following  points  to  sustain  the 
appeal : 

1.  The  complainant  does  not  show  himself  to  be  entitled  to  relief 
in  a  court  of  chancery,  because  the  charter  of  the  bank  provides 
that  its  affairs  shall  be  managed  by  a  board  of  directors,  and  that 
they  are  not  amenable  to  the  stockholders  for  an  error  of  judg- 
ment merely.  And  that  in  order  to  make  them  so,  it  should  have 
been  averred  that  they  were  in  collusion  with  the  tax  collector  in 
their  refusal  to  take  legal  steps  to  test  the  validity  of  the  tax. 

2.  It  was  urged  that  this  suit  had  been  improperly  brought 
in  the  circuit  court  of  the  United  States  for  the  district  of  Ohio, 
because  it  is  a  contrivance  to  create  a  jurisdiction,  where 

none  *  fairly  exists,  by  substituting  an  individual  stock-  [  *  341  ] 
holder  in  place  of  the  Commercial  Bank  as  complainant, 
and  making  the  directors  defendants  ;  the  stockholder  being  made 
complainant,  because  he  is  a  citizen  of  the  State  of  Connecticut,  and 
the  directors  being  made  defendants  to  give  countenance  to  his  suit. 

3.  It  was  said,  if  the  foregoing  points  were  not  available  to 
defeat  the  action,  that  it  might  be  contended  that  the  defendant 
was  in  the  discharge  of  his  official  duty  when  interrupted  by  the 
mandate  of  the  circuit  court,  and  that  the  tax  had  been  properly 
assessed  by  the  law  of  the  State,  in  conformity  with  its  constitution, 
of  the  Ist  September,  1851. 

We  will  consider  the  points  in  their  order.  The  first  compre- 
hends two  propositions,  namely :  that  courts  of  equity  have  no 
jurisdiction  over  corporations,  as  such,  at  the  suit  of  a  stockholder 
for  violations  of  charters,  and  none  for  the  errors  of  judgment  of 
those  who  manage  their  business  ordinarily. 

There  has  been  a  conflict  of  judicial  authority  in  both.  Still, 
it  has  been  found  necessary,  for  prevention  of  injuries  for  which 
common-law  courts  were  inadequate,  to  entertain  in  equity  such  a 
jurisdiction  in  the  progressive  development  of  the  powers  and 
effects  of  private  corporations  upon  all  the  business  and  interests  of 
society. 

It  is  now  no  longer  doubted,  either  in  England  or  the  United 
Vol.  i— 19 
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States,  that  courts  of  equity,  in  both,  have  a  jurisdiction  over  cor- 
porations, at  the  instance  of  one  or  more  of  their  members ;  to 
apply  preventive  remedies  by  injunction,  to  restrain  those  who  ad- 
minister them  from  doing  acts  which  would  amouut  to  a  violation 
of  charters,  or  to  prevent  any  misapplication  of  their  capitals  or 
profits,  which  might  result  in  lessening  the  dividends  of  stock- 
holders, or  the  value  of  their  shares,  as  either  may  be  protected  by 
the  franchises  of  a  corporation,  if  the  acts  intended  to  be  done 
create  what  is  in  the  law  denominated  a  breach  of  trust.  And  the 
jurisdiction  extends  to  inquire  into,  and  to  enjoin,  as  the  case  may 
require  that  to  be  done,  any  proceedings  by  individuals,  in  what- 
ever character  they  may  profess  to  act,  if  the  subject  of  complaint 
is  an  imputed  violation  of  a  corporate  franchise,  or  the  denial  of  a 
right  growing  out  of  it,  for  which  there  is  not  an  adequate  remedy 
at  law.  2  Buss.  &  Mylne  Ch.  R.,  Cunliffe  v.  Manchester  and 
Bolton  Canal  Company,  480,  n. ;  Ware  v.  Grand  Junction  Water 
Company,  2  Russ.  &  Mylne,  410 ;  Bagshaw  v.  Eastern  Counties 
Railway  Company,  7  Hare  Ch.  R.  114;  Angell  &  Ames,  4th  ed. 
424,  and  the  other  cases  there  cited. 

It  was  ruled  in  the  case  of  Cunliffe  v.  The  Manchester  and  Bol- 
ton Canal  Company,  2  Russ.  &   Mylne  Ch.  R.  481,  that  where 

the  legal  remedy  against  a  corporation  is  inadequate,  a 
[  *  342  ]  *  court  of  equity  will  interfere,  and  that  there  were  cases 

in  which  a  bill  in  equity  will  lie  against  a  corporation  by 
one  of  its  members.  ^'  It  is  a  breach  of  trust  towards  a  share- 
holder in  a  joint  stock  incorporated  company,  established  for  cer- 
tain definite  purposes  prescribed  by  its  character,  if  the  funds  or 
credit  of  the  company  are,  without  his  consent,  diverted  from  such 
purpose,  though  the  misapplication  be  sanctioned  by  the  votes  of  a 
majority ;  and,  therefore,  he  may  file  a  bill  in  equity  against  the 
company  in  his  own  behalf,  to  restrain  the  company  by  injunction 
from  any  such  diversion  or  misapplication."  In  the  case  of  Ware 
V,  Grand  Junction  Water  Company,  2  Russell  &  Mylne,  a  bill  filed 
by  a  member  of  the  company  against  it,  Lord  Brougham  said:  **  It 
is  said  this  is  an  attempt  on  the  part  of  the  company  to  do  acts 
which  they  are  not  empowered  to  do  by  the  acts  of  parliament," 
meaning  the  charter  of  the  company;  *^so  far  I  restrain  them  by 
injunction."  '*  Indeed,  an  investment  in  the, stock  of  a  corpora- 
tion must,  by  every  one,  be  considered  a  wild  speculation,  if  it 
^posed  the  owners  of  the  stock  to  all  sorts  of  risk  in  support  of 
plausible  projects  not  set  forth  and  authorized  by  the  act  of  incor- 
poration, and  which  may  possibly  lead  to  extraordinary  losses.** 
The  same  jurisdiction  was  invoked  and  applied  in  the  case  of  Bag- 
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shaw  V,  The  Eastern  Counties  Bail  way  Company;  so,  also,  in 
Coleman  v.  The  same  company,  10  Beavan's  Ch.  Beports,  1.  It 
.appeared  in  that  case  that  the  directors  of  the  company,  for  the 
purpose  of  increasing  their  traffic,  proposed  to  guarantee  certain 
profits,  and  to  secure  the  capital  of  an  intended  steam  packet  com- 
pany, which  was  to  act  in  connection  with  the  railway.  It  was 
held,  such  a  transaction  was  not  within  the  scope  of  their  powers, 
and  they  were  restrained  by  injunction.  And  in  the  second  place, 
that  in  such  a  case  one  of  the  shareholders  in  the  railway  company 
was  entitled  to  sue  in  behalf  of  himself  and  all  the  other  share- 
holders, except  the  directors,  who  were  defendants,  although  some 
of  the  shareholders  had  taken  shares  in  the  steam  packet  company. 
It  was  contended  in  this  case  that  the  corporation  might  pledge, 
without  limit,  the  funds  of  the  company  for  the  encouragement  of 
other  transactions,  however  various  and  extensive,  provided  the 
object  of  that  liability  was  to  increase  the  traffic  upon  the  railway, 
and  thereby  increase  the  traffic  to  the  shareholders.  But  the  mas- 
ter of  the  rolls.  Lord  Langdale^  said,  *'  there  was  no  authority  for 
anything  of  that  kind." 

But  further,  it  is  not  only  illegal  for  a  corporation  io  apply  its 
capital  to  objects  not  contemplated  by  its  charter,  but  also  to  apply 
its  profits.  And  therefore  a  shareholder  may  maintain  a  bill  in 
equity  against  the  directors  and  compel  the  company  to  refund 
any  of  the  profits  thus  improperly  applied.  It  is  an 
*  improper  application  for  a  railway  company  to  invest  [*343] 
the  profits  of  the  company  in  the  purchase  of  shares  in 
another  company.  The  dividend  (says  Lord  Langdale,  in  Solamons 
t7.  Laing,  14  Jurist  for  December,  1850,)  which  belongs  to  the 
shareholders,  and  is  divisible  among  them,  may  be  applied  sever- 
ally as  their  own  property  ;  but  the  company  itself  or  the  directors, 
or  any  number  of  shareholders,  at  a  meeting  or  otherwise,  have 
no  right  to  dispose  of  his  shares  of  the  general  dividends,  which 
belong  to  the  particular  shareholder,  in  any  manner  contrary  to 
the  will,  or  without  the  consent  or  authority  of,  thai  particular 
shareholder. 

We  do  not  mean  to  say  that  the  jurisdiction  in  equity  over  cor- 
porations at  the  suit  of  a  shareholder  has  not  been  contested.  The 
cases  cited  in  this  argument  show  it  to  have  been  otherwise ;  but 
isrhen  the  case  of  Hodges  v.  The  New  England  Screw  Company  et 
€d,  was  cited  against  it — (we  may  say  the  best  argued  and  judicially 
considered  case  which  we  know  upon  the  point,  both  upon  the  orig- 
inal hearing  and  rehearing  of  that  cause) — the  counsel  could  not 
have  been  aware  of  the  fact  that,  upon  the  rehearing  of  it,  the 
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learned  court,  which  had  decided  that  courts  of  equity  have  no 
jurisdiction  over  corporations  as  such  at  the  suit  of  a  stockholder 
for  violations  of  charter,  reviewed  and  recalled  that  conclusion. 
The  language  of  the  court  is:  '*  We  have  thought  it  our  duty  to 
review  in  this  general  form  this  new  and  unsettled  jurisdiction, 
and  to  say,  in  view  of  the  novelty  and  importance  of  the  subject, 
and  the  additional  light  which  has  been  thrown  upon  it  since  the 
trial,  we  consider  the  jurisdiction  of  this  court  over  corporations 
for  breaches  of  charter,  at  the  suit  of  shareholders,  and  how  far  it 
shall  be  extended,  and  subject  to  what  limits,  is  still  an  open  ques- 
tion in  this  court.  1  Rhode  Island  Reports,  312 — rehearing  of  the 
case,  September  term,  1853." 

The  result  of  the  cases  is  well  stated  in  Angell  &  Ames,  para- 
graphs 391,  393.  ^^In  cases  where  the  legal  remedy  against  a 
corporation  is  inadequate,  a  court  of  equity  will  interfere,  is  well 
settled,  and  there  are  cases  in  which  a  bill  in  equity  will  lie  against 
a  corporation  by  one  of  its  members."  "Though  the  result  of  the 
authorities  clearly  is,  that  in  a  corporation,  when  acting  within 
the  scope  of  and  in  obedience  to  the  provisions  of  its  constitution, 
the  will  of  the  majority,  duly  expressed  at  a  legally  constituted 
meeting,  must  govern;  yet  beyond  the  limits  of  the  act  of  incor- 
poration, the  will  of  the  majority  cannot  make  an  act  valid;  and 
the  powtrs  of  a  court  of  equity  may  be  put  in  motion  at  the  in- 
stance of  a  single  shareholder,  if  he  can  show  that  the  corporation 
are  employing  their  statutory  powers  for  the  accomplishment  of 
purposes  not  within  the  scope  of  their  institution.  Yet 
[  *  344  ]  it  is  to  be  observed,  that  there  is  an  important  ♦distinc- 
tion between  this  class  of  cases  and  those  in  which  there 
IS  no  breach  of  trust,  but  only  error  and  misapprehension,  or  simple 
negligence  on  the  part  of  the  directors."' 

1  So  it  has  been  repeatedly  decidsd,  that  a  private  corporation  may  be  sued  at  law 
by  one  of  its  own  members.  The  text  upon  this  subject  is  so  well  expressed,  with  au- 
thorities to  support  it,  that  we  will  extract  the  paragraph  390  from  Angell  <%  Ames 
entire.  A  private  corporation  may  be  sued  by  one  of  its  own  members.  This  point 
came  directly  before  the  court,  in  the  State  of  Soutb  Carolina,  in  an  action  of  assumpsit 
against  the  Catawba  Company.  The  plea  in  abatement  was,  that  the  plaintiff  himself 
was  a  member  of  that  company,  and  therefore  could  maintain  no  action  against  it  in 
his  individual  capacity.  The  court,  after  hearing  argument,  overruled  the  plea  as  con- 
taining principles  subversive  of  justice;  and  they  moreover  said,  that  the  point  had 
been  settled  by  two  former  cases,  wherein  certain  officers  were  allowed  to  maintain 
actions  for  their  salaries  due  by  the  company.  In  this  respect,  the  cases  of  incorporated 
companiee  are  entirely  dissimilar  from  those  of  ordinary  copartnerships,  or  unincor- 
porated joint-sto^k  companies.  In  the  former,  the  individual  members  of  the  company 
are  entirely  distinct  from  the  artificial  body  endowed  with  corporate  powers.  A  member 
of  a  corporation  who  is  a  creditor  has  the  same  right  as  any  other  creditor  to  aecore 


DECEMBER  TERM,  1855.  293 

Dodge  V.  Woolsey. 

We  have  then  the  rule  and  its  limitation.  It  is  contended  that 
this  case  is  within  the  limitation ;  or  that  the  directors  of  the  Com- 
mercial Bank  of  Cleveland,  in  their  action  in  respect  to  the  tax 
assessed  upon  it,  under  the  act  of  April  18,  1852,  and  in  their 
refusal  to  take  proper  measures  for  testing  its  validity,  have  com- 
mitted an  "error  of  judgment  merely." 

It  is  obvious,  from  the  rule,  that  the  circumstances  of  each  case 
must  determine  the  jurisdiction  of  a  court  of  equity  to  give  the 
relief  sought.  That  the  pleadings  must  be  relied  upon  to  collect 
what  they  are,  to  ascertain  in  what  character,  and  to  what  end  a 
shareholder  invokes  the  interposition  of  a  court  of  equity,  on  ac- 
count of  the  mismanagement  of  a  board  of  directors.  Whether 
such  acts  are  out  of  or  beyond  the  limits  of  the  act  of  incorporation, 
either  of  commission  contrary  thereto,  or  of  negligence  in  not  doing 
what  it  may  be  their  chartered  duty  to  do. 

This  brings  us  to  the  inquiry,  as  to  what  the  directors  have 
done  in  this  case,  and  what  they  refused  to  do  upon  the  application 
of  their  co-corporator,  John  M.  Woolsey.  After  a  full  statement 
of  his  case,  comprehending  all  of  his  rights  and  theirs  also,  alleg- 
ing in  his  bill  that  his  object  was  to  test  the  validity  of  a  tax. 
upon  the  ground  that  it  was  unconstitutional,  because  it  impaired 
the  obligation  of  a  contract  made  by  the  State  of  Ohio 
*  with  the  Commercial  Bank  of  Cleveland,  and  the  stock-  [  *  345  ] 
holders  thereof;  he  represents  in  his  own  behalf,  as  a 
stockholder,  that  he  had  applied  to  the  directors,  requesting  them 
to  take  measures,  by  suit  or  otherwise,  to  prevent  the  collection  of 
the  tax  by  the  treasurer,  and  that  they  refused  to  do  so,  accom- 
panying, however,  their  refusal  with  the  declaration  that  they  fully 
concurred  with  Woolsey  in  his  views  as  to  the  illegality  of  the  tax ; 
that  they  believed  it  in  no  way  binding  upon  the  bank,  but  that, 
in  consideration  of  the  many  obstacles  in  the  way  of  resisting  the 
collection  of  the  tax  in  the  courts  of  the  State,  they  could  not  con- 
sent to  take  legal  measures  for  testing  it.  Besides  this  refusal,  the 
papers  in  the  case  disclose  the  fact  that  the  directors  had  previously 


the  payment  of  his  demands,  by  attachment  or  by  levy  upon  the  property  of  the  cor- 
poration, altbongh  he  may  be  personally  liable  by  statute  to  satisfy  other  judgments 
against  the  corporation.  An  action  was  maintained  against  a  corporation  on  a  bond 
secoring  a  certain  sum  to  the  plaintiff,  a  member  of  the  eorporatioD,  the  member  being 
deemed  by  the  court  a  stranger.  Pierce  A  Partridge,  3  Met.  Mass.  44 ;  so  of  notes 
and  bonds,  accounts  and  rights  to  dividends.  Hill  v.  Manchester  and  Salford  Water- 
Works,  5  AdoL  A  Ellis,  866;  Dunston  v.  Imperial  Glass  Company,  3  B.  <&  Adol.  125; 
Qeer  v.  School  District,  d  Vermont,  187;  Methodist  Episcopal  Society,  18  lb.  405; 
Rogers  v.  Danby  Universalist  Society,  19  lb.  187. 
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made  two  protests  against  the  constitutionality  of  the  tax,  because 
it  was  repugnant  to  the  -constitution  of  the  United  States,  and  to 
that  of  Ohio  also,  both  concluding  with  a  resolution  that  they 
would  not,  as  then  advised,  pay  the  tax,  unless  compelled  by  law  to 
do  so,  and  that  they  were  determined  to  rely  upon  the  constitutional 
and  legal  rights  of  the  bank  under  its  charter.  Now,  in  our  view, 
the  refusal  upon  the  part  of  the  directors,  by  their  own  showing, 
partakes  more  of  disregard  of  duty,  than  of  an  error  of  judgment. 
It  was  a  non-performance  of  a  confessed  official  obligation,  amount- 
ing to  what  the  law  considers  a  breach  of  trust,  though  it  may  not 
involve  intentional  moral  delinquency.  It  was  a  mistake,  it  is 
true,  of  what  their  duty  required  from  them,  according  to  their 
own  sense  of  it,  but,  being  a  duty  by  their  own  confession,  their 
refusal  was  an  act  outside  of  the  obligation  which  the  charter  im- 
posed upon  them  to  protect  what  they  conscientiously  believed  to 
be  the  franchises  of  the  bank.  A  sense  of  duty  and  conduct  con- 
trary to  it,  is  not  **an  error  of  judgment  merely,"  and  cannot  be 
so  called  in  any  case.  It  amounted  to  an  illegal  application  of  the 
profits  due  to  the  stockholders  of  the  bank,  into  which  a  court  of 
equity  will  inquire  to  prevent  its  being  made. 

Thinking,  as  we  do,  that  the  action  of  the  bo^rd  of  directors 
was  not  ''an  error  of  judgment  merely,"  but  a  breach  of  duty,  it 
is  our  opinion  that  they  were  properly  made  parties  to  the  bill, 
and  that  the  jurisdiction  of  a  court  of  equity  reaches  such  a  case 
to  give  such  a  remedy  as  its  circumstances  may  require.  This 
conclusion  makes  it  unnecessary  for  us  to  notice  further  the  point 
made  by  the  counsel  that  the  suit  should  have  been  brought  in  the 
name  of  the  corporation,  in  support  of  which  they  cited  the  case 
of  the  Bank  of  the  United  States  v,  Osborn.  The  obvious  difference 
between  this  case  and  that  is,  that  the  Bank  of  the  United  States 
brought  a  bill  in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Ohio,  to  resist  a  tax  assessed  under  an  act  of  that 
[  *346  ]  State,  and  executed  by  its  auditor,  and  here  the  *  directors 
of  the  Commercial  Bank  of  Cleveland,  by  refusing  to  do 
what  they  had  declared  it  to  be  their  duty  to  do,  have  forced  one 
of  its  corporators,  in  self-defense,  to  sue.  If  the  directors  had 
done  so  in  a  State  court  of  Ohio,  and  put  their  case  upon  the  un- 
constitutionality of  the  tax  act,  because  it  impaired  the  obligation 
of  a  contract,  and  had  the  decision  been  against  such  claim,  the 
judgment  of  the  State  court  could  have  been  re-examined,  in  that 
particular,  in  the  supreme  court  of  the  United  States,  under  the 
same  authority  or  jurisdiction  by  which  it  reversed  the  judgment 
of  the  supreme  court  of  Ohio,  in  the  case  of  the  Piqua  Branch  of 
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the  State  Bank  of  Ohio  v.  Jacob  Knoop,  treasurer  of  Miami  county, 
16  How.  369. 

But  it  was  said  in  the  argument,  that  this  suit  had  been  im- 
properly brought  in  the  circuit  court  of  the  United  States,  because 
it  was  a  contrivance  by  Woolsey, -or  between  him  and  the  directors 
of  the  bank,  to  give  that  court  jurisdiction,  on  account  of  their 
residence  and  citizenship  being  in  different  States.  That  the 
subject-matter  of  the  suit  was  within  the  exclusive  jurisdiction  of 
the  State  courts,  and  that,  if  the  jurisdiction  in  the  courts  of  the 
United  States  was  sustained,  it  would  make  inoperative  to  a  great 
extent  the  7th  amendment  of  the  constitution  of  the  United  States 
and  the  16th  section  of  the  judiciary  act  of  1789,  this  last  being 
a  declaratory  act,  settling  the  law,  as  to  cases  of  equity  jurisdic- 
tion, in  the  nature  of  a  proviso,  limitation,  or  exception  to  its  ex- 
ercise. And  further,  that  it  would  make  the  judiciary  of  the 
United  States  paramount  to  that  of  the  individual  States,  and  the 
legislative  and  executive  departments  of  the  federal  government 
paramount  to  the  same  departments  of  the  individual  States. 

We  first  remark  as  to  the  imputation  of  contrivance,  that  it  is 
the  assertion  of  a  fact  which  does  not  appear  in  the  case,  one 
which  the  defendants  should  have  proved  if  they  meant  to  rely 
opon  it  to  abate  or  defeat  the  complainant's  suit,  and  that,  not 
having  done  so,  as  they  might  have  attempted  to  do,  we  cannot 
presume  its  existence.  Mr.  Woolsey' s  right,  as  a  citizen  of  the 
State  of  Connecticut,  to  sue  citizens  of  the  State  of  Ohio  in  the 
courts  of  the  United  States,  for  that  State,  cannot  be  questioned. 
The  papers  in  the  case  also  show,  that  the  directors  and  himself 
occupy  antagonist  grounds  in  respect  to  the  controversy  which  their 
refusal  to  sue  forced  him  to  take  in  defense  of  his  rights  as  a  share- 
holder in  the  bank.  Nor  can  the  counsel  for  the  defendant  assume 
the  existence  of  such  a  fact  in  the  argument  of  their  case  in  this 
court,  in  the  absence  of  any  attempt  on  their  part  to  prove  it  in 
the  circuit  court. 

We  remark,  as  to  the  subject-matter  of  the  suit  being  within  the 
exclusive  jurisdiction  of  the  State  courts,  that  the  courts 
of  *  the  United  States  and  the  courts  of  the  States  have  [  *  347  ] 
concurrent  jurisdiction  in  all  cases  between  citizens  of 
different  States,  whatever  may  be  the  matter  in  controversy,  if  it 
be  one  for  judicial  cognizance.  Such  is  the  constitution  of  the 
United  States,  and  the  legislation  to  congress  '^  in  pursuance 
thereof."  And  when  it  was  urged  that  the  jurisdiction  of  the 
case  belonged  exclusively  to  the  State  courts  of  Ohio,  under  the  7th 
article  of  the  amendments  to  the  constitution,  and  the  16th  section 
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of  the  judiciarj  act  of  1789  was  invoked  to  sustaia  the  position,  it 
seems  it  was  forgotten  that  this  court  and  other  courts  of  the 
United  States  had  repeatedly  decided  that  the  equity  jurisdiction 
of  the  courts  of  the  United  States  is  independent  of  the  local  law 
of  any  Stat-e,  and  is  the  same  ia  nature  and  extent  as  the  equity 
jurisdiction  of  England,  from  which  it  is  derived,  and  that  it  is 
no  objection  to  this  jurisdiction,  that  there  is  a  remedy  under  the 
local  law.     Gordon  v.  Hobart,  2  Sumner  C.  C.  Rep.  401. 

It  was  also  said  by  both  of  the  counsel  for  the  defendant,  and 
argued  with  some  zeal,  that  if  the  court  sustained  the  jurisdiction 
in  this  case,  it  would  be  difficult  to  determine  whether  anything, 
and  how  much  of  State  sovereignty  may  hereafter  exist.  We  shall 
give  to  this  observation  our  particular  consideration,  regretting 
that  it  should  be  necessary,  but  not  doubting  that  such  a  jurisdic- 
diction  exists  at  the  suit  of  a  shareholder,  and  that  the  appellate 
jurisdiction  of  this  court  may  be  exercised  in  the  matter,  not  only 
without  taking  away  any  of  the  rights  of  the  States,  but,  by  doing 
80,  giving  additional  securities  for  their  preservation,  to  the  gpeat 
benefit  of  the  people  of  the  United  States.  If  it  does  not  exist  and 
was  not  exercised,  we  should  indeed  have  a  very  imperfect  national 
government,  altogether  unworthy  of  the  wisdom  and  foresight  of 
those  who  framed  it;  incompetent,  too,  to  secure  for  the  future 
those  advantages  hitherto  secured  by  it  to  the  people  of  the  United 
States,  and  which  were  in  their  contemplation,  when,  by  their  con- 
ventions in  the  several  States,  the  constitution  was  ratified. 

Impelled  then  by  a  sense  of  duty  to  the  constitution,  and  the 
administration  of  so  much  of  it  as  has  been  assigned  to  the  judi- 
ciary, we  proceed  with  the  discussion. 

The  departments  of  the  government  are  legislative,  executive, 
and  judicial.  They  are  co-ordinate  in  degree  to  the  extent  of  the 
powers  delegated  to  each  of  them.  Each,  in  the  exercise  of  its 
powers,  is  independent  of  the  other,  but  all,  rightfully  done  by 
either,  is  binding  upon  the  others.  The  constitution  is  supreme 
over  all  of  them,  because  the  people  who  ratified  it  have  made  it 
80 ;  consequently,  anything  which  may  be  done  unauthorized  by 
it  is  unlawful.  But  it  is  not  only  over  the  departments 
[  *  348  ]  of  *  the  government  that  the  constitution  is  supreme.  It 
is  so,  to  the  extent  of  its  delegated  powers,  over  all  who 
made  themselves  parties  to  it;  States  as  well  as  persons,  within 
those  concessions  of  sovereign  powers  yielded  by  the  people  of  the 
States,  when  they  accepted  the  constitution  in  their  conventions. 
Nor  does  its  supremacy  end  there.  It  is  supreme  over  the  people 
of  the  United  States,  aggregately  and  in  their  separate  sovereign- 
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tieS;  because  they  have  excluded  themselves  from  any  direct  or 
immediate  agency  in  making  amendments  to  it,  and  have  directed 
that  amendments  should  be  made  representatively  for  them,  by 
the  congress  of  the  United  States,  when  two  thirds  of  both  houses 
shall  propose  them ;  or  where  the  legislatures  of  two  thirds  of  the 
several  States  shall  call  a  convention  for  proposing  amendments, 
which,  in  either  case,  become  valid,  to  all  intents  and  purposes, 
as  a  part  of  the  constitution,  when  ratified  by  the  legislatures  of 
three  fourths  of  the  several  States,  or  by  conventions  in  three 
fourths  of  them,  as  one  or  the  other  mode  of  ratification  may  be 
proposed  by  congress.  The  same  article  declares  that  no  amend- 
ment, which  might  be  made  prior  to  the  year  1808,  should,  in  any 
manner,  affect  the  first  and  fourth  clauses  in  the  ninth  section  of 
the  first  article,  and  that  no  State,  without  its  consent,  shall  be 
deprived  of  its  equal  suffrage  in  the  senate.  The  first  being  a 
temporary  <lisability  to  amend,  and  the  other  two  permanent  and 
unalterable  exceptions  to  the  power  of  amendment. 

Now,  whether  such  a  supremacy  of  the  constitution,  with  its 
limitations  in  the  particulars  just  mentioned,  and  with  the  further 
restriction  laid  by  the  people  upon  themselves,  and  for  themselves, 
as  to  the  modes  of  amendment,  be  right  or  wrong  politically,  no 
one  can  deny  that  the  constitution  is  supreme,  as  has  been  stated, 
and  that  the  statement  is  in  exact  conformity  with  it. 

Further,  the  constitution  is  not  only  supreme  in  the  sense  we 
have  said  it  was,  for  the  people  in  the  ratification  of  it,  have  chosen 
to  add  that/Hhis  constitution  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof;  and  all  treaties  made, 
or  which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every 
State  shall  be  bound  thereby,  anything  in  the  constitution  or  laws 
of  any  State  to  the  contrary  notwithstanding."  And,  in  that  con- 
nection, to  make  its  supremacy  more  complete,  impressive,  and, 
practical,  that  there  should  be  no  escape  from  its  operation,  and 
that  its  binding  force  upon  the  States  and  the  members  of  congresd 
should  be  unmistakable,  it  is  declared  that  ^'the  senators  and  rep- 
resentatives, before  mentioned,  and  the  members  of  the  State  legis* 
latures,  and  all  executive  and  judicial  officers,  both  of  the 
United  States  and  of  *  the  several  States,  shall  be  bound  [  *  849  ] 
by  an  oath  or  affirmation  to  support  this  constitution." 

Having  stated,  not  by  way  of  argument  or  inference,  but  in  the 
words  of  the  constitution,  the  particulars  in  which  it  is  declared  to 
be  supreme,  we  proceed  to  show  that  it  contains  an  interpreter,  or 
has  given  directions  for  determining  what  is  its  meaning  and  oper- 
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ation,  what  'Maws  are  made  in  pursuance  thereof,"  and  to  fix  the 
meaning  of  treaties  which  had  been  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States^  when  either  the  constitu- 
tion, the  laws  of  congress,  or  a  treaty,  are  brought  judicially  in 
question,  in  which  a  State,  or  a  citizen  of  the  United  States,  or  a 
foreigner,  shall  claim  rights  before  the  courts  of  the  United  States, 
or  in  the  courts  of  the  States,  either  under  the  constitution  or  the 
laws  of  the  United  States,  or  from  a  treaty. 

All  legislative  powers  in  the  constitution  are  vested  in  a  congress 
of  the  United  States,  which  shall  consist  of  a  senate  and  house  of 
representatives.  Then  stating  of  whom  the  house  shall  be  com- 
posed, how  they  shall  be  chosen  by  the  people  of  the  several  States, 
the  qualifications  of  electors,  the  age  of  representatives,  the  time  of 
their  citizenship,  and  their  inhabitancy  in  the  State  in  which  they 
shall  be  chosen  ;  how  representatives  and  direct  taxes  shall  be  ap- 
portioned, how  the  senate  shall  be  composed,  with  suadry  other 
provisions  relating  to  the  house  and  the  senate,  the  powers  of  con- 
gress are  enumerated  affirmatively.  The  9th  section  then  declares 
what  the  congress  shall  not  have  power  to  do,  and  it  is  followed  by 
the  10th,  consisting  of  three  paragraphs,  all  of  them  prohibitions 
upon  the  States  from  doing  the  particulars  expressed  in  them. 

Our  first  suggestion  now  is,  as  all  the  legislative  powers  are  con- 
cessious  of  sovereignty  from  the  people  of  the  States,  and  the  prohi- 
bitions upon  them  in  the  10th  section  are  likewise  so,  both  raise  an 
obligation  upon  the  States  not  to  legislate  upon  either;  each,  how- 
ever, conferring  rights,  according  to  what  may  be  the  constitutional 
legislation  of  congress  upon  the  first ;  and  the  second  giving  rights 
of  equal  force,  without  legislation  in  respect  to  such  of  them  as 
execute  themselves^  on  account  of  their  being  prohibitions  of  what 
the  States  shall  not  do.  For  instance,  no  legislation  by  congress 
is  wanted  to  make  more  binding  upon  the  States  what  they  have 
bound  themselves  in  absolute  terms  not  to  do.  As  where  it  is  said, 
'^  no  State  shall  enter  into  any  treaty,  alliance,  or  confederation, 
grant  letters  of  marque  and  reprisal,  coin  money,  emit  bills  of 
credit,  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts,  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts^  or  grant  any  title  of 

nobility." 
[  *  350  ]  *  Our  next  suggestion  is,  that  the  grants  of  legislative 
powers,  and  the  negation  of  the  exercise  of  other  powers 
by  the  States,  some  of  them  being  declarations  that  they  would  not 
legislate  upon  those  matters  which  had  been  exclusively  given  up 
for  the  legislation  of  congress,  do  not  imply  that  the  States  would 
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be  willfully  diBregardful  of  the  obligations  solemnly  placed  upon 
them  by  their  people ;  but  that  there  might  be  interferences  from 
their  legislation  in  some  of  those  particulars,  either  with  the  con- 
stitution, or  between  their  enactments  and  those  of  congress.  But 
this  apprehension  (not  without  cause)  was  founded  upon  the  legis- 
lation of  some  of  the  States  during  the  continuance  of  the  articles 
of  confederation,  affecting  the  rights  and  interests  of  persons  in 
their  contracts,  from  which  they  could  get  no  relief,  unless  it  was 
granted  by  the  same  State  legislatures  which  passed  the  acts.  This 
suggested  the  necessity,  or  rather  made  it  obvious,  that  our  national 
union  would  be  incomplete  and  altogether  insufficient  for  the  great 
ends  contemplated,  unless  a  constitutional  arbiter  was  provided  to 
give  certainty  and  uniformity,  in  all  of  the  States,  to  the  interpre- 
tation of  the  constitution  and  the  legislation  of  congress ;  with 
powers  also  to  declare  judicially  what  acts  of  the  legislatures  of  the 
States  might  be  in  "Conflict  with  either.  Had  this  not  been  done, 
there  would  have  been  no  mutuality  of  constitutional  obligation 
between  the  States,  either  in  respect  to  the  constitution  or  the  laws 
of  congress,  and  each  of  them  would  have  determined  for  itself  the 
operation  of  both,  either  by  legislation  or  judicial  action.  In 
either  way,  exempting  itself  and  its  citizens  from  engagements 
which  it  had  not  made  by  itself,  but  in  common  with  other  States 
of  the  union,  equally  sovereign ;.  by  which  they  bound  their  sov- 
ereignties to  each  other,  that  neither  of  them  should  assume  to 
settle  a  principle  or  interest  for  itself,  in  a  matter  which  was  the 
common  interest  of  all  of  them.  Such  is  certainly  the  common 
sense  view  of  the  people,  when  any  number  of  them  enter  into  a  con- 
tract for  their  mutual  benefit,  in  the  same  proportions  of  interest. 
In  such  a  case,  neither  should  assume  the  right  to  bind  his  compeers 
by  his  judgment,  as  to  the  stipulations  of  their  contract.  If  one 
of  them  did  so,  any  other  of  them  might  call  in  the  aid  of  the  law 
to  settle  their  differences,  and  its  judgment  would  terminate  the 
controversy.  It  must  not  be  said  that  the  illustration  is  inappro- 
priate, because  individuals  have  no  other  mode  to  settle  their  dis- 
putes, and  that  States  and  nations,  from  their  equal  sovereignty, 
have  no  tribunal  to  terminate  authoritatively  their  differences,  each 
having  the  right  to  judge  and  do  so  for  itself. 

But  ours  is  not  such  a  government.     The  States,  or  rather  the 
people  forming  it,  though  sovereign  as  to  the  powers  not 
delegated  "^^  to  the  United  States  by  the  constitution,  nor  [  *  S51  ] 
prohibited  by  it  to  the  States,  are  not  independent  of  each 
other,  in  respect  to  the  powers  ceded  in  the  constitution. 

Their  union,  by  the  constitution,  was  made  by  each  of  them  con- 
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ceding  portions  of  their  equal  sovereignties  for  all  of  them,  and  it 
acts  upon  the  States  conjunctively  and  separately,  and  in  the  same 
manner  upon  their  citizens,  aggregately  in  some  things,  and  in 
others  individually,  in  many  of  their  relations  of  business,  and  also 
upon  their  civil  conduct,  so  far  as  their  obedience  to  the  laws  of 
congress  is  concerned.  « 

In  such  a  union,  the  States  are  bound  by  all  of  those  principles 
of  justice  which  bind  individuals  to  their  contracts.  They  are 
bound  by  their  mutual  acquiescence  in  the  powers  of  the  constitu- 
tion, that  neither  of  them  should  be  the  judge,  or  should  be  allowed 
to  be  the  final  judge  of  the  powers  of  the  constitution,  or  of  the 
interpretation  of  the  laws  of  congress.  This  is  not  so,  because  their 
sovereignty  is  impaired;  but  the  exercise  of  it  is  diminished  in 
quantity,  because  they  have,  in  certain  respects,  put  restraints  upon 
that  exercise,  in  virtue  of  voluntary  engagements.  (Vattel,  ch.  1, 
section  10.) 

We  will  now  give  two  illustrations — one  from  the  constitution, 
and  the  other  from  one  of  the  cases  decided  in  this  court,  upon  a 
tax  act  of  the  State  of  Ohio — to  show  that  the  framers  of  the  consti- 
tution, and  the  conventions  which  ratified  it,  were  fully  aware  of  the 
necessity  for  and  meant  to  make  a  department  of  it,  to  which  was 
to  be  confided  the  final  decision  judicially  of  the  powers  of  that 
instrument,  the  conformity  of  laws  with  it,  which  either  congress 
or  the  legislatures  of  the  States  may  enact,  and  to  review  the  judg- 
ments of  the  State  courts,  in  which  a  right  is  decided  against, 
which  has  been  claimed  in  virtue  of  the  constitution  or  the  laws  of 
congress. 

The  third  clause  of  the  2d  section  of  the  1st  article  of  the  con- 
stitution is,  'Hhat  representatives  and  direct  taxes  shall  be  ap- 
portioned among  the  several  States,  according  to  their  respective 
numbers,  which  shall  be  determined  by  adding  to  the  whole  num- 
ber of  free  persons,  including  those  bound  to  service  for  a  term  of 
years,  and  excluding  Indians  not  taxed,  three  fifths  of  all  other 
persons."  We  will  suppose  that  congress  shall  again  impose  a 
direct  tax,  and  that  a  citizen  liable  to  assessment  should  dispute  its 
application  to  a  kind  of  his  property,  alleging  it  not  to  be  a  direct 
tax,  in  the  sense  of  that  provision  of  the  constitution ;  and  that  he 
should  apply  to  a  State  court  for  relief  from  an  execution  which  had 
been  levied  upon  his  property  for  its  collection,  making  the  United 
States  collector  of  the  tax  a  party  to  his  suit ;  and  that  the  court 
should  enjoin  him  from  further  proceedings  to  collect  the 
[  *  362  ]  tax.  It  is  plain,  if  such  a  judgment  was  final,  *and  could 
not  be  reviewed  by  any  other  court,  or  by  the  supreme 
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court  of  the  United  States,  in  virtae  of  its  appellate  jurisdiction ,  as 
that  has  been  given  by  the  act  of  congress,  the  result  would  be, 
that  the  citizens  of  the  State  in  which  the  judgment  was  given, 
would  be  exempted  from  the  payment  of  a  tax  which  had  been 
intended  by  congress  to  be  apportioned  upon  the  property  of  all  of 
the  citizens  of  the  United  States,  in  conformity  with  the  constitu- 
tion. This  would  practically  defeat  the  rule  of  apportionment  if  it 
was  acquiesced  in  by  the  government  of  the  United  States,  and  the 
constitutional  collection  of  the  tax  could  not  be  made  in  any  State 
according  to  the  act.  We  do  not  mean  that  the  officers  of  the 
United  States  could  not  collect  the  tax  in  those  States  in  which  no 
such  judgment  had  been  given ;  but  if  the  judgment  could  not  be 
reviewed,  that  the  constitutional  rule  for  the  imposition  of  direct 
taxes  could  not  be  executed  by  any  legislation  of  congress  which  a 
State  legislature  or  State  court  might  not  say  was  unconstitutional. 
We  should  not  then  have  a  more  perfect  union  than  we  had  under 
the  articles  of  confederation.  Each  State  then  paid  the  requisition 
of  congress,  when  it  pleased  to  do  so.  Had  it  been  continued^ 
the  union  would  be  more  feeble  for  all  national  purposes  than  it 
had  been.  Then  the  States  only  disregarded  their  obligations  to 
suit  their  convenience.  Had  it  not  been  corrected,  as  it  has  been 
done  in  the  constitutiou,  we  have  no  reason  to  believe  that  there 
would  not  be  like  results,  or  that  the  courts  of  the  States  would 
not  be  resorted  to,  to  determine  the  constitutionality  of  taxes  laid 
by  congress.  This  was  certainly  not  meant  by  the  framers  of  the 
constitution,  nor  can  its  disallowance  be  brought  under  the  10th 
article  of  its  amendments,  which  declares  **that  the  powers  not 
delegated  to  the  United  States  by  the  constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people." 

The  illustration  given,  and  its  results,  have  been  drawn  from 
the  constitution  of  the  United  States,  also  from  what  might  be  the 
action  of  the  State  legislatures  and  State  courts,  which  could  not 
be  prevented  unless  the  supreme  court  of  the  United  States  had  the 
power  to  review  the  action  of  the  State  courts  upon  a  matter  exclu- 
sively of  national  interest,  made  so  by  the  legislation  of  congress. 

Hitherto,  no  such  case  as  we  have  supposed  has  happened^  but 
a  reference  to  the  case  of  Hylton  v.  The  United  States,  3  Dallas, 
171,  in  which  an  attempt  was  made  to  test  the  constitutionality  of 
a  tax  assessed  by  the  United  States,  will  show  that  a  case  of  the 
kind  is  not  unlikely  to  occur,  when  congress  shall  impose  a  tax 
apportioning  representation  and  direct  taxation;  or,  under  the 
general  declaration  in  the  8th  section  of  the  Ist  article  of  the 
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[*353]  *  constitution,  that  "congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imposts,  and  excises,  hut  that  all 
duties  shall  be  uniform  throughout  the  United  States."  Let  it  be 
understood,  too,  that  the  power  is  not  only  to  impose  duties  and 
taxes,  but  to  collect  them,  and  from  the  power  to  collect  must  nec- 
essarily be  inferred  the  disability  of  the  legislatures  of  the  States, 
or  of  the  courts  of  the  States,  in  any  way  to  interfere  with  its  exe- 
cution, as  that  may  be  directed  by  congress.  If  the  courts  of  the 
States,  or  their  legislatures,  could  finally  determine  against  the 
constitutionality  of  a  tax  laid  by  congress,  there  would  be  no  cer- 
tainty or  uniformity  of  taxation  upon  the  citizens  of  the  United 
States,  or  of  the  apportionment  of  representation  and  direct  taxa- 
tion according  to  the  constitution. 

Other  illustrations  of  the  propriety  and  necessity  for  a  judicial 
tribunal  of  the  United  States  to  settle  such  questions  finally,  might 
be  made  from  other  clauses  of  the  constitution.  We  will,  however, 
cite  but  one  of  them  in  addition  to  such  as  have  been  already  men- 
tioned. It  is  the  power  of  congress  to  regulate  commerce,  and  we 
refer  to  the  case  of  Brown  t;.The  State  of  Maryland,  as  an  instance 
of  the  attempt  of  that  State  to  lay  a  tax  upon  imports,  which  this 
court  pronounced  to  be  unconstitutional. 

We  will  now  give  other  illustrations,  in  which  the  rights  of  prop- 
erty are  involved,  to  show  the  cautious  wisdom  of  that  provision  of 
the  constitution  which  secures  to  the  citizens  of  the  difierent  States 
a  right  to  sue  in  the  courts  of  the  United  States,  and  to  claim  either 
in  them,  or  in  the  courts  of  the  States,  the  protection  either  of  the 
constitution  or  of  the  laws  of  congress. 

The  legislature  of  Ohio  passed  an  act  in  1803,  incorporating  the 
proprietors  of  the  half  million  of  acres  of  land  south  of  Lake  Erie 
called  the  **  Sufferers'  Land."  This  act  required  the  appointment 
of  directors,  who  were  authorized  to  extinguish  the  Indian  title,  to 
survey  the  land  into  townships,  or  otherwise  make  partition  among 
the  owners;  and,  among  other  things  provided,  "that,  to  defray 
all  necessary  expenses  of  the  company  in  purchasing  and  extin- 
guishing the  Indian  claim  of  title  to  th*e  land,  surveying,  locating, 
and  making  partition,  and  all  other  necessary  expenses  of  said  com- 
pany, power  is  hereby  vested  in  the  said  directors,  and  their  suc- 
cessors in  office,  to  levy  a  tax  or  taxes  on  said  land,  and  enforce  the 
collection  thereof."  It  was  also  provided  that  the  directors  should 
have  power  and  authority  to  do  whatever  it  shall  appear  to  them 
to  be  necessary  and  proper  to  be  done  for  the  well-ordering  and 
interest  of  the  proprietors,  not  contrary  to  the  laws  of  the  State. 
Subsequently,  the  legislature  of  Ohio  imposed  a  tax  upon  these 
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lands  as  a  part  of  the  revenue  to  be  raised  for  the  State. 
The  directors  assessed  a  tax  upon  *  the  share  of  each  pro-  [  *  354  ] 
prietor,  to  pay  the  tax  to  the  State.  A  sale  of  a  part  of 
the  land  was  made  for  that  purpose,  and  the  question  subsequently 
raised  in  the  circuit  court  of  the  United  States  for  the  district  of 
Ohio,  in  a  suit  at  the  instance  of  the  heirs  of  one  of  the  proprietors 
whose  land  had  been  sold,  was,  whether  the  sale  conveyed  a  title 
to  the  land  to  the  purchaser.  It  was  determined  by  this  court,  that 
it  did  not,  because  the  directors  had  not  power  to  make  an  assess- 
ment upon  the  lands  to  pay  the  State  tax^  and  that  the  tax,  as  laid 
by  the  State,  had  been  done  in  violation  of  the  corporate  powers 
given  to  the  directors.  In  this  case  the  plaintiffs  sought  protection 
against  the  tax  laid  by  Ohio,  and  acquiesced  in  by  the  directors  of 
the  corporation,  because  that  tax  was  contrary  to  the  contract  which 
the  State  had  made  with  the  corporation  for  the  benefit  of  the  pro- 
prietors of  the  land.  The  State,  without  being  a  party  to  the 
record,  was  interested  in  the  question.  It  was  a  suit  between 
citizens  of  different  States,  brought  by  the  plaintiffs  in  the  United 
States  circuit  court  for  Ohio ;  and  the  motive  for  seeking  that  tri- 
bunal was,  that  his  rights  might  be  tried  in  one  not  subject  either 
to  State  or  local  influences.  It  placed  both  parties  upon  an  equality, 
in  fact  and  in  appearances;  and  whatever  might  have  been  the 
result,  neither  could  complain  of  the  disinterestedness  of  the  court 
which  adjudged  their  rights.  Beatty  v.  The  Lessee  of  Knowles,  4 
Peters,  152. 

The  foundation  of  the  right  of  citizens  of  different  States  to  sue 
each  other  in  the  courts  of  the  United  States^  is  not  an  unworthy 
jealousy  of  the  impartiality  of  the  State  tribunals.  It  has  a  higher 
aim  and  purpose.  It  is  to  make  the  people  think  and  feel,  though 
residing  in  different  States  of  the  Union,  that  their  relations  to 
each  other  were  protected  by  the  strictest  justice,  administered  in 
courts  independent  of  all  local  control  or  connection  with  the  sub- 
ject-matter of  the  controversy  between  the  parties  to  a  suit. 

Men  unite  in  civil  society,  expecting  to  enjoy  peaceably  what 
belongs  to  them,  and  that  they  may  regain  it  by  the  law  when 
wrongfully  withheld.  That  can  only  be  accomplished  by  good 
laws,  with  suitable  provisions  for  the  establishment  of  courts  of 
justice,  and  for  the  enforcement  of  their  decisions.  The  right  to 
establish  them  flows  from  the  same  source  which  determines  the 
extent  of  the  legislative  and  executive  powers  of  government.  Ex- 
perience has  shown  that  the  object  cannot  be  attained  without  a 
supreme  tribunal,  as  one  of  the  departments  of  the  government, 
with  defined  powers  in  its  organic  structure,  and  the  mode  for  exer- 
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cisiDg  them  to  be  provided  legislatively.  This  has  been  done  in 
the  constitution  of  the  United  States.  Its  framers  were  well  aware 
of  their  responsibilities  to  secure  justice  to  the  people; 
[  *  855  ]  *  and  well  knew,  as  the  object  of  all  trials  in  courts  was  to 
determine  the  suits  between  citizens,  that  it  could  not  be 
done  satisfactorily  to  them,  unless  they  had  the  privilege  to  appeal 
from  the  first  tribunal  which  had  jurisdiction  of  a  suit  to  another 
which  should  have  authority  to  pronounce  definitely  upon  its  mer- 
its. (Vattel,  9th  chapter,  on  justice  and  polity.)  Without  such  a 
court  the  citizens  of  each  State  could  not  have  enjoyed  all  the  priv- 
ileges and  immunities  of  citizens  in  the  several  States,  as  they  were 
intended  to  be  secured  by  the  second  section  of  the  4th  article  of  the 
constitution.  Nor  would  the  judicial  power  have  been  extended  in 
fact  to  '^all  cases  in  law  and  equity  arising  under  the  constitution, 
the  laws  of  the  United  States,  and  treaties  made  or  which  shall  be 
made  under  their  authority,  to  all  cases  affecting  ambassadors  and 
other  public  ministers  and  consuls ;  to  all  cases  of  admiralty  and 
maritime  jurisdiction  ;  to  controversies  to  which  the  United  States 
shall  be  a  party ;  to  controversies  between  two  or  more  States ;  to 
those  between  citizens  of  different  States,  or  between  citizens  of  the 
same  State,  claiming  lands  under  grants  of  different  States ;  and 
between  a  State  and  the  citizens  thereof  and  foreign  States,  citizens 
or  subjects."     Article  3d,  section  first. 

Without  the  supreme  court,  as  it  has  been  constitutionally  and 
legislatively  constituted,  neither  the  constitution  nor  the  laws  of 
congress  passed  in  pursuance  of  it,  nor  treaties,  would  be  in  prac- 
tice or  in  fact  the  supreme  law  of  the  land,  and  the  injunction  that 
the  judges  in  every  State  should  be  bound  thereby,  anything  in 
the  constitution  or  laws  of  any  State  to  the  contrary  notwithstand- 
ing, would  be  useless,  if  the  judges  of  State  courts,  in  any  one  of 
the  States,  could  finally  determine  what  was  the  meaning  and 
operation  of  the  constitution  and  laws  of  congress,  or  the  extent 
of  the  obligation  of  treaties. 

But  let  it  be  remembered,  that  the  appellate  jurisdiction  of  the 
supreme  court,  as  it  is,  is  one  of  perfect  equality  between  the  States 
and  the  United  States.  It  acts  upon  the  constitution  and  laws  of 
both,  in  the  same  way,  to  the  same  extent,  for  the  same  purposes, 
and  with  the  same  final  result.  Neither  the  dignity  nor  the  in- 
dependence of  either  are  lessened  by  its  organization  or  action. 

The  same  electors  choose  the  members  of  the  house  of  represent- 
atives, who  choose  the  members  of  the  most  popular  branch  of  the 
State  legislatures.  The  senators  of  the  United  States  are  chosen 
by  the  legislatures  of  the  States.     The  senate  and  house  of  repre- 
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sentatiTes  of  the  United-  States  exercise  their  legislative  powers 
independently  of  each  other,  their  concurrence  being  necessary  to 
pass  laws.  The  States  are  represented  in  the  one,  the  people  in 
^the  other  and  in  both.  But  as  it  was  thought  that 
*  they  and  the  State  legislatures  might  pass  laws  conflict-  [  *  356  ] 
ing  with  the  letter  or  spirit  of  the  constitution  under 
which  they  legislated,  it  became  necessary  to  make  a  judicial  de- 
partment for  the  United  States,  with  a  jurisdiction  best  suited  to 
preserve  harmony  between  the  States,  severally  and  collectively, 
with  the  national  government,  and  which  would  give  the  people  of 
all  of  the  States  that  confidence  and  security  under  it  anticipated 
by  them  when  they  announced,  *Hhat  we,  the  people  of  the  United 
States,  in  order  to  form  a  more  perfect  union,  establish  justice  and 
domestic  tranquillity,  provide  for  the  common  defense,  and  promote 
the  general  welfare,  and  secure  the  blessings  of  liberty  to  our- 
selves and  our  posterity,  do  ordain  this  constitution  for  the  United 
States."  Without  a  judicial  department,  just  such  as  it  is,  neither 
the  powers  of  the  constitution  nor  the  purposes  for  which  they  were 
given  could  have  been  attained. 

We  do  not  know  a  case  more  appropriate  to  show  the  necessity 
for  such  a  jurisdiction  than  that  before  us. 

A  citizen  of  the  United  States,  residing  in  Connecticut,  having 
a  large  pecuniary  interest  in  a  bank  in  Ohio,  with  a  board  of 
directors  opposed,  in  fact,  to  the  only  course  which  could  be  taken 
to  test  the  constitutional  validity  of  a  law  of  that  State  bearing 
upon  the  franchises  of  their  corporation,  is  told  by  the  directors, 
that  though  they  fully  concur  with  him  in  believing  the  tax  law 
of  Ohio  unconstitutional  and  in  no  way  binding  upon  the  bank, 
they  will  not  institute  legal  proceedings  to  prevent  the  collection 
of  the  tax,  "in  consideration  of  the  many  obstacles  in  the  way  of 
resisting  the  tax  in  the  State  courts."  Without  partaking,  our- 
selves in  their  uncertainty  of  relief  in  the  courts  of  Ohio,  it  must 
be  admitted  their  declaration  was  calculated  to  diminish  this 
suitor's  confidence  in  such  a  result,  and  to  induce  him  to  resort  to 
the  only  other  tribunal  which  there  was  to  take  cognizance  of  his 
cause.  Besides,  it  was  not  his  interest  alone  which  would  be 
affected  by  the  result.  Hundreds,  citizens  of  the  State  of  Ohio 
and  citizens  of  other  States,  are  concerned  in  the  question.  Mil- 
lions of  money  in  that  State,  and  millions  upon  millions  of  bank- 
ing capital  in  the  other  States,  are  to  be  affected  by  its  judicial 
decision;  all  depending  upon  the  assertion,  in  opposition  to  the 
claim  of  the  complainant,  that  a  new  constitution  of  a  State  super- 
sedes every  legislative  enactment  touching  its  own  internal  policy, 
Vol.  i— 20 
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and  bearing  upon  the  interest  of  persons,  which  may  have  been 
the  subject  of  legislation  under  a  preceding  constitution.  In  the 
words  of  the  counsel  for  the  defendant,  that  all  such  legislation 
must  give  way  when  found  to  contravene  the  will  of  the  sov- 
ereign people,  subsequently  expressed  in  a  new  State  constitution. 
The  assertion  may  be  met  and  confuted,  without  further 
[  *  357  ]  argument,  by  what  *  was  said  by  Mr.  Madison  in  the  43d 
number  of  The  Federalist,  upon  the  6th  article  of  the 
constitution,  which  is:  ''All  debts  and  engagements  entered  into 
before  the  adoption  of  this  constitution  shall  be  as  valid  against 
the  United  States  under  this  constitution  as  under  the  confedera- 
tion." His  remark  is:  '*  This  can  only  be  considered  as  a  declara- 
tory proposition,  and  may  have  been  inserted,  among  other  reasons, 
for  the  satisfaction  of  foreign  creditors,  who  cannot  be  strangers 
to  the  pretended  doctrine,  that  a  change  in  the  political  form  of 
civil  society  has  the  magical  effect  of  dissolving  its  moral  obliga- 
tions." 

And  here  we  will  cite  another  passage  from  the  writings  of  that 
great  statesman,  and  venerated  man  by  every  citizen  of  the  United 
States  who  knows  how  much  his  political  wisdom  contributed  to 
the  establishment  of  our  American  popular  institutions.  He  says, 
in  the  22d  number  of  The  Federalist:  *'A  circumstance  which 
shows  the  defects  of  the  confederation  remains  to  be  mentioned — 
the  want  of  a  judiciary  power.  Laws  are  a  dead  letter  without 
courts  to  expound  and  define  their  true  meaning  and  operation. 
The  treaties  of  the  United  States,  to  have  any  force  at  all,  must  be 
considered  as  a  part  of  the  law  of  the  land.  Their  true  import,  as 
regards  individuals,  must,  like  all  other  laws,  be  ascertained  by 
judicial  determinations.  To  produce  uniformity  in  these  determina- 
tions, they  ought  to  be  submitted  to  a  supreme  tribunal ;  and  this 
tribunal  ought  to  be  instituted  under  the  same  authorities  which 
form  the  treaties  themselves.  These  ingredients  are  both  indis- 
pensable. If  there  is  in  each  State  a  court  of  final  jurisdiction, 
there  may  be  as  many  different  final  determinations  on  the  same 
point  as  there  are  courts.  There  are  endless  diversities  in  the 
opinions  of  men.  We  often  see  not  only  different  courts,  but  the 
judges  of  the  same  court,  differing  from  each  other.  To  avoid  the 
confusion  which  would  unavoidably  result  from  the  contradictory 
decisions  of  a  number  of  independent  judicatures,  all  nations  have 
found  it  necessary  to  establish  one  tribunal  paramount  to  the  rest, 
possessing  a  general  superintendence,  and  authorized  to  settle  and 
declare  in  the  last  resort  a  uniform  rule  of  civil  justice.  This  is  the 
more  necessary  where  the  frame  of  the  government  is  so  compounded 
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that  the  laws  of  the  whole  are  in  danger  of  being  contravened  by 
the  laws  of  the  parts.  In  this  case,  if  the  particular  tribunals  are 
invested  with  a  right  of  ultimate  decision,  besides  the  contradic- 
tions to  be  expected  from  difference  of  opinion,  there  will  be  much 
to  fear  from  the  bias  of  local  views  and  prejudices,  and  from  the 
interference  of  local  institutions.  As  often  as  such  an  interference 
should  happen,  there  would  be  reason  to  apprehend  that  the  provi- 
sions of  the  particular  laws  might  be  preferred  to  those  of 
the  general  laws,  *from  the  deference  which  men  in  office  [*358] 
naturally  look  up  to  that  authority  to  which  they  owe 
their  official  existence." 

Hitherto  we  have  shown  from  the  constitution  itself  that  the 
framers  of  it  meant  to  provide  a  jurisdiction  for  its  final  interpreta- 
tion, and  for  the  laws  passed  by  congress,  to  give  them  an  equal 
operation  in  all  of  the  States. 

But  there  are  considerations  out  of  the  constitution  which  con- 
tribute to  show  it,  which  we  will  briefly  mention.  Without  such 
a  judicial  tribunal  there  are  no  means  provided  by  which  the  con- 
flicting legislation  of  the  States  with  the  constitution  and  the  laws 
of  congress  may  be  terminated,  so  as  to  give  to  either  a  national 
operation  in  each  of  the  States,  In  such  an  event  no  means  have 
been  provided  for  an  amicable  accommodation;  none  for  a  com- 
promise ;  none  for  mediation ;  none  for  arbitration ;  none  for  a  con- 
gress of  the  States  as  a  mode  of  conciliation.  The  consequence 
of  which  would  be  a  permanent  diversity  of  the  operation  of  the 
constitution  in  the  States,  as  well  in  matters  exclusively  of  public 
concern  as  in  those  which  secure  individual  rights.  Fortunately  it 
is  not  so.  A  supreme  tribunal  has  been  provided,  which  has 
hitherto,  by  its  decisions,  settled  all  differences  which  have  arisen 
between  the  authorities  of  the  States  and  those  of  the  United  States. 
The  legislation  under  which  its  appellate  power  is  exercised  has 
been  of  sixty-seven  years'  duration,  without  any  countenanced  at- 
tempt to  repeal  it.  It  is  rather  late  to  question  it ;  and  in  contin- 
uing to  exercise  it,  this  court  complies  with  the  decisions  of  its 
predecessors,  believing,  after  the  fullest  examination,  that  its 
appellate  jurisdiction  is  given  in  conformity  with  the  constitu- 
tion. 

The  last  position  taken  by  the  counsel  for  the  defendant,  now  the 
appellant  here,  is,  that  George  C.  Dodge  was  in  the  discharge  of 
his  official  duty  as  treasurer  of  Cuyahoga  county,  in  the  State  of 
Ohio,  when  interrupted  by  the  mandate  of  the  circuit  court;  that 
the  tax  in  his  hands  for  collection  against  the  bank  was  regularly 
assessed  under  a  valid  law  of  the  State,  passed  April  18,  1852,  in 
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conformity  with  the  requisitions  of  the  constitution,  adopted  June 
17,  1851,  wliich  took  effect  1st  September,  1851. 

It  was  admitted,  in  the  argument  of  it,  that  the  only  difference 
between  this  case  and  that  of  the  Piqua  Branch  of  the  State  Bank 
of  Ohio  V,  Jacob  Knoop,  16  Howard,  369,  is,  that  the  latter  was  a 
claim  for  a  tax  under  a  law  of  Ohio,  of  March  21,  1851,  under  the 
former  constitution  of  Ohio,  of  1802 ;  and  that  the  tax  now  claimed 
is  assessed  under  the  act  of  April  18,  1852,  under  the  new  consti- 
tution of  Ohio. 

Both  acts,  in  effect,  are  the  same  in  their  operation  upon  the 
charter  of  the  bank,  as  that  was  passed  by  the  general 
[*359]  assembly  *of  Ohio,  in  the  year  1845.  Each  of  them  is 
intended  to  collect,  by  way  of  tax,  a  larger  sum  than  the 
bank  was  liable  to  pay,  under  the  charter  of  1845.  This  is  admit- 
ted. It  is  not  denied,  the  record  shows  that  the  tax  assessed  for 
the  year  1853  exceeds  the  sum  to  which  it  was  liable,  under  its 
charter,  |11,565^%\.  The  tax  assessed  is  |14,771yVo-  The  tax 
which  it  would  have  paid,  under  the  act  of  1845,  would  have  been 
$3,206  ,VV 

The  fact  raises  the  question  whether  the  tax  now  claimed  has 
not  been  assessed  in  violation  of  the  10th  section  of  the  1st  article 
of  the  constitution,  which  declares  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts. 

The  law  of  1845  was  an  agreement  with  the  bank,  quasi  ex  con- 
tractu— and  also  an  agreement  separately  with  the  shareholders, 
quasi  ex  contractu — that  neither  the  bank  as  such,  nor  the  share- 
holders as  such,  should  be  liable  to  any  other  tax  larger  than  that 
which  was  to  be  levied  under  the  60th  section  of  the  act  of  1845. 

That  60th  section  is,  ^*that  each  banking  company  under  the 
act,  on  accepting  thereof  and  complying  with  its  provisions,  shall 
semi-annually,  on  the  days  designated  for  declaring  dividends,  set 
off  to  the  State  six  per  cent,  on  the  profits,  deducting  therefrom 
the  expenses  and  ascertained  losses  of  the  company  for  the  six 
months  next  preceding,  which  sum  or  amount  so  set  off  shall  be 
in  lieu  of  all  taxes  to  which  the  company,  or  the  stockholders 
therein,  would  otherwise  be  subject.  The  sum  so  set  off  to  be  paid 
to  the  treasurer,  on  the  order  of  the  auditor  of  the  State."  The 
act  under  which  the  tax  of  1853  has  been  assessed  is:  ^'That  the 
president  and  cashier  of  every  bank  and  banking  company  that 
shall  have  been,  or  may  hereafter  be,  incorporated  by  the  laws  of 
this  State,  and  having  the  right  to  issue  bills  of  circulation  as 
money,  shall  make  and  return,  under  oath,  to  the  auditor  of  the 
county  in  which  such  bank  or  banking  company  may  be  situated^ 
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in  the  month  of  May  annually,  a  written  statement  containing, 
first,  the  average  amount  of  notes  and  bills  discounted  or  pur- 
chased, which  amount  shall  include  all  the  loans  or  discounts, 
whether  originally  made  or  renewed  during  the  year  aforesaid,  or 
at  any  previous  time,  whether  made  on  bills  of  exchange,  notes, 
bonds,  or  mortgages,  or  any  other  evidence  of  indebtedness,  at 
their  £kctual  cost  value  in  money,  whether  due  previous  to,  during, 
or  after  the  period  aforesaid,  and  on  which  such  banking  company 
has  at  any  time  reserved  or  received,  or  is  entitled  to  receive,  any 
profit  or  other  consideration  whatever;  and,  secondly,  the  average 
amount  of  all  other  moneys,  eflects,  or  dues  of  every  description 
belonging  to  the  bank  or  banking  company,  loaned,  invested,  or 
otherwise  used  with  a  view  to  profit,  or  upon  which  the  bank,  &c., 
receives,  or  is  entitled  to  receive,  interest." 

*  The  two  acts  have  been  put  in  connection,  that  the  [  *  360  ] 
difference  between  the  modes  of  taxation  may  be  more 
obvious ;  and  it  will  be  readily  seen,  that  the  second  is  not  intended 
to  tax  the  profits  of  the  bank,  but  its  entire  business,  capital,  cir- 
culation, credits,  auil  debts  due  to  it,  being  professed  to  be  intended 
to  equalize  the  tax  to  be  paid  by  the  bank  with  that  required  to 
be  paid  upon  personal  property.  A  careful  examination  of  the  two 
acts,  and  of  the  tabular  returns  annexed  to  this  opinion,  will  prove 
that  such  equality  of  taxation  has  not  been  attained.  It  will  show 
that  the  bank  is  taxed  more  than  three  times  the  number  of  mills 
upon  the  dollars  that  is  assessed  upon  personal  property,  whatever 
may  be  comprehended  under  that  denomination  by  the  act  of  the 
13th  April,  1852.  But  if  it  did  not,  it  could  make  no  difference 
in  our  conclusion.  For  the  tax  to  be  paid  by  the  bank  under  the 
act  of  24th  February,  1824,  is  a  legislative  contract,  equally  oper- 
ative upon  the  State  and  upon  the  bank,  and  the  stockholders  of 
the  bank,  until  the  expiration  of  its  charter,  which  will  be  in  1866. 
No  critical  examination  of  the  words,  ^^that  on  the  days  designated 
for  declaring  dividends,  to  wit,  on  the  first  Monday  in  May  and 
November  of  each  year,  the  bank  shall  set  off  to  the  said  State  of 
Ohio  six  per  cent,  on  the  profits,  deducting  therefrom  the  expenses 
and  ascertained  losses  of  said  company  for  six  months  next  pre- 
ceding each  dividend  day,  and  that  the  sums  or  amounts  so  set  off 
shall  be  in  lieu  of  all  taxes  to  which  said  company  or  the  stock- 
holders thereof,  on  account  of  stock  owned  therein,  would  other- 
wise be  subject,"  could  make  them  more  exact  in  meaning  than 
they  are.  The  words  "would  otherwise  be  subject,"  relate  to  the 
legislative  power  to  tax,  and  is  a  relinquishment  of  it,  binding 
upon  that  legislature  which  passed  the  act,  and  upon  succeeding 
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legislatures  as  a  contract  not  to  tax  the  bank  during  its  continu- 
ance with  more  than  six  per  cent,  upon  its  semi-annual  profits.  A 
change  of  constitution  cannot  release  a  State  from  contracts  made 
under  a  constitution  which  permits  them  to  be  made.  The  inquiry 
is,  is  the  contract  permitted  by  the  existing  constitution?  If  so, 
and  that  cannot  be  denied  in  this  case,  the  sovereignty  which  rati- 
fied it  in  1802  was  the  same  sovereignty  which  made  the  constitu- 
tion of  1851,  neither  having  more  power  than  the  other  to  impair 
a  contract  made  by  the  State  legislature  with  individuals.  The 
moral  obligations  never  die.  If  broken  by  states  and  nations, 
though  the  terms  of  reproach  are  not  the  same  with  which  we  are 
accustomed  to  designate  the  faithlessness  of  individuals,  the  viola- 
tion of  justice  is  not  the  less. 

This  case  is  coincident  with  that  of  the  Piqua  Branch  of  the 
State  Bank  of  Ohio  v.  Knoop,  16  How.  369,  decided  by 
[  *  361  ]  this  *  court  in  the  year  1853.     It  rules  this  in  every  par- 
ticular ;  and  to  the  opinion  then  given  we  have  nothing 
to  add,  nor  anything  to  take  away.     We  affirm  the  decree  of  the 
circuit  court,  and  direct  a  mandate  accordingly. 

Mr.  Justice  Catron,  Mr.  Justice  Daniel,  and  Mr.  Justice  Camp- 
bell dissented. 


(No.  1.) 

Statement  of  the  Commercial  Branch  Banhy  Cleveland^  made  to  the 
Auditor  of  Cuyahoga  county y  May  25,  1853. 

l8t.  The  average  amount  of  notes  and  bills  disooanted  and  parcbased  by  the 
Commercial  Branch  Bank  of  Cleveland,  including  all  loans  or  discounts 
whether  made  or  renewed  during  the  year,  from  May  Ist,  1852,  to  May 
iBt,  1853,  inclusive,  is $582,735 

2d.  The  average  amount  of  all  other  moneys,  effects,  or  dues  of  every  descrip- 
tion belonging  to  said  Commercial  Branch  Bank,  loaned,  invested,  or 
otherwise  used  or  employed  with  a  view  to  profit,  or  upon  which  said 
bank  received,  or  was  entitled  to  receive,  interest  during  the  above  pe- 
riod, was 88,714 

Total $671,449 

W.  A.  0x18,  Prtndeni. 
F.  P.  Handy,  Ckuhier. 

State  of  Ohio,  Cuyahoga  county,  m. 

Cleveland,  May  25, 1853. 

Personally  appeared  William  A.  Otis,  president,  and  Freeman  P.  Handy,  cashier  of 
the  Commercial  Branch  Bank  of  Cleveland,  and  made  oath  that  the  aforesaid  statement 
is  true  and  correct,  according  to  their  best  knowledge  and  belief. 

Before  me,  witness  my  hand.  Jobn  T.  Newton,  Notary  Pid>liG, 
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The  following  resolutions  have  been  adopted  by  the  directors  of  this  bank : 

EeMolvedf  That  in  the  opinion  of  the  directors  of  the  Commercial  Branch  Bank  of 
Cleveland,  that  the  act  for  the  assessment  and  taxation  of  all  property  in  this  Srate. 
and  for  levying  taxes  thereon  according  to  its  true  value  in  money,  passed  April  13, 
1852,  so  far  as  it  imposes  a  tax  on  this  bank  or  banking  company,  or  the  listing  or 
valuing  of  its  property  diflferent  from  that  required  by  its  charter,  without  the  consent 
of  the  corporators,  is  aoconstitiiti<aal  and  void,  and  is  also  repugnant  to  the  constitu- 
tion of  the  State  of  Ohio — which  declares  that  all  laws  shall  be  passed  taxing  by  uni* 
form  rule  all  investments  in  stock  or  otherwise,  and  that  property  employed  in  banking 
shall  bear  a  burden  of  taxation  equal  to  that  imposed  on  the  property  of  individuals; 
and,  again — that  the  property  of  corporations  now  existing  or  hereafter  created,  shall 
be  forever  subject  to  taxation  the  same  as  the  property  of  individuals,  and  therefore 
creates  no  legal  liability  against  this  bank,  and  that  this  bank  will  not,  as  at  present 
advised,  pay  such  additional  tax  unless  compelled  by  law,  and  hereby  enters  its  protest 
against  its  imposition  and  collection. 

ReMlvfd,  That  the  cashier  attach  a  copy  of  these  resolutions,  signed  by  the  president 

and  cashier  of  this  bank,  to  the  return  of  this  bank,  made  under  said  law. 

Also  file  a  copy  so  attested  with  the  treasurer  of  this  county,  and  transmit  _ 

a  like  copy  to  the  *  auditor  of  state,  as  evidence  of  the  dissent  of  this  bank   L     *^^^  J 

from  all  the  provisions  of  said  law,  and  its  determination  to  rely  upon  the 

ooDstitntion  and  legal  rights  of  this  bank  ander  its  charter. 

F.  P.  Hajtdy,  Couhier, 
W-  A.  Otis,  J^etident. 

CoMMEBCiAL  BfiAjTCH  Ba5K,  Cleveland^  May  25, 1853. 

Auditoe's  Officb,  Cuyahooa  Coukty, 

Cleveland,  February  22,  1856.    . 
1  hereby  certify,  that  the  foregoing  is  a  true  copy  of  the  statement  of  the  Commercial 
Branch  Bank,  made  to  the  aaditor  of  Cuyahoga  county,  May  25,  1853. 

WiLUAX  FuLLEB,  County  AtidUor, 


(No.  2.) 

Auditoe's  Ofpice,  Cutahoga  Couittt, 
Cleveland,  February  22,  1856. 
I  hereby  certify,  that  there  was  entered  upon  the  tax  duplicato  of  this  county,  for 
the  year  1853,  for  taxation,  in  the  name  of  the  Commercial  Branch  Bank  of  Cleveland, 
Che  sum  of  six  hundred  seventy-one  thousand  four  hundred  and  forty-nine  dollars,  in 
accordance  with  the  statement  of  said  bank,  made  to  the  auditor  of  said  county,  May 
25,  1853. 

And  that  the  amount  of  taxes  assessed  thereon  in  said  year,  for  State,  county,  city, 
and  road  purposes,  is  fourteen  thousand  seven  hundred  and  seventy -one  dollars  eighty- 
seven  cents  and  seven  mills,  (^14,771  87  7,)  as  follows. 

William  Fulleb,  County  Auditor, 


Ownere*  Name. 

Personal 
prop'y. 

Value- 
dolls. 

Total  taxes  on 
duplicate. 

State,  county, 
and  city  taxes. 

Road  tax. 

Commercial  Branch 
Bank 

671,449 

Dolls.  Cts.  Ms. 
14,771  87  7 

Dolls.  Cts.  Ms. 
14,234  71  8 

Dolls.  Cts.  Ms. 
537  15  9 
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Mr.  Justice  Campbell  dissenting. 

The  following  case  is  made  upon  the  record  of  this  cause : 

The  Commercial  Bank  of  Cleveland,  Ohio,  was  organized  in  1845, 
according  to  the  act  of  the  general  assemhly  of  February,  1845,  for 
the  incorporation  of  the  State  Bank  of  Ohio  and  other  companies, 
with  a  capital  which  was  increased  in  1848  to  $175,000,  and  placed 
under  the  management  of  five  directors. 

From  its  organization  until  1851  the  taxes  of  the  bank  were  de- 
termined by  the  60th  section  of  the  act  aforesaid,  which  required 
the  banks  semi-annually  to  set  off  to  the  State  six  per  cent,  of 
the  net  profits  for  the  six  months  next  preceding,  and 
[  *  363  ]  *  the  sum  so  set  off  the  act  declared  should  be  "in  lieu  of 
all  taxes  to  which  such  company  or  the  stockholders  there- 
of on  account  of  stock  owned  therein  would  otherwise  be  subject." 
In  the  year  1851  the  general  assembly  of  Ohio  altered  this  rule  of 
taxation,  and  required  that  the  capital  stock,  surplus  and  contin- 
gent funds  of  the  banks  should  be  listed  for  taxation  at  their  money 
value,  and  should  be  assessed  for  the  same  purposes  and  to  the  same 
extent  that  personal  property  might  be  in  the  place  of  their  location. 

During  the  same  year  the  people  of  Ohio,  in  the  mode  pre- 
scribed in  their  fundamental  law,  adopted  a  new  constitution. 
One  of  the  articles  (art.  12,  §  3)  requires  "the  general  assembly  to 
provide  by  law  for  taxing  the  notes  and  bills  discounted  or  pur- 
chased, and  all  other  property,  effects,  dues  of  every  description 
(without  deduction)  of  all  banks  now  existing  or  hereafter  created, 
and  of  all  bankers,  so  that  all  property  employed  in  banking  shall 
always  bear  a  burden  of  taxation  equal  to  that  imposed  on  the 
property  of  individuals."  In  1852,  the  general  assembly  fulfilled 
this  direction  by  a  law  which  required  the  banks  to  disclose  the 
average  amount  of  all  bills,  notes  discounted  or  purchased,  and  the 
average  amount  of  their  moneys,  dues  and  effects,  so  as  to  afford  a 
basis  for  taxation ;  and  by  the  same  act  taxes  were  directed  to  be 
laid  upon  these  amounts  without  deduction. 

The  directors,  stockholders,  and  officers  of  this  bank  have  dis- 
puted the  validity  of  these  changes  in  the  rule  of  taxation,  as 
violating  a  right  derived  by  contract,  obligatory  on  the  State,  and 
contained  in  the  60th  section  of  the  act  first  mentioned,  and  no 
voluntary  obedience  has  been  rendered  to  them ;  but,  on  the  con- 
trary, the  successive  measures  taken  for  the  collection  of  these 
taxes  have  met  with  opposition  from  the  corporation,  and  submis- 
sion has  always  been  accompanied  with  a  protest  on  the  part  of  the 
directors,  in  which  their  determination  was  expressed  to  rely  upon 
the  constitutional  and  legal  rights  of  the  bank. 
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The  taxes  for  the  year  1852  were  collected  in  current  bank  bills, 
and  the  packages  were  prepared  and  placed  within  the  reach  of  the 
treasurer,  who  held  the  duplicate  for  collection,  by  the  officers  of 
the  bank,  and  immediately  after  they  were  assigned  by  the  bank  to 
one  Deshler,  who  replevied  the  same  by  a  writ  from  the  circuit 
court  of  the  United  States  for  Ohio,  and  thus  made  a  case  which 
subsequently  came  to  this  court.     Deshler  v.  Dodge,  16  How.  622. 

In  December,  1853,  some  five  days  before  the  taxes  were  payable, 
John  M.  Woolsey,  a  stockholder  of  the  bank  for  thirty  shares,  at 
the  par  value  of  |100  each,  addressed  the  directors  of  the  bank  a 
letter,  requiring  them  ^Ho  institute  the  proper  legal  pro- 
*  ceedings  to  prevent  the  collection  "  of  the  assessment  for  [  *  364  ] 
that  year,  averring  that  the  bank  was  not  bound  to  pay 
them.  The  board  of  directors  replied,  ^*  that  they  considered  the 
tax  to  have  been  illegally  assessed,  but  in  consideration  of  the 
many  obstacles  in  the  way  of  resisting  said  tax  in  the  courts  of  ' 
Ohio  they  could  not  take  the  action  they  were  called  upon  in  tfie 
letter  to  take,"  but  must  leave  to  Mr.  Woolsey  to  take  such  a 
course  as  he  might  be  advised.  It  sufficiently  appears  that  the 
treasurer  is  able  to  pay  any  damages  which  the  bank  might  sustain, 
and  no  evidence  exists  of  any  indisposition  of  the  directors  to  meet 
all  the  obligations  of  their  station,  except  what  is  found  in  the 
letter  I  have  described. 

This  bill  was  filed  by  Woolsey,  as  a  stockholder  of  the'  bank, 
against  the  treasurer  of  the  county  of  Cuyahoga,  the  five  directors 
of  the  bank,  and  the  corporation  itself,  alleging  his  apprehensions 
that  the  treasurer  would  proceed  to  make  the  collection  of  the 
excess  above  the  tax  due  under  the  60th  section,  and  that  it  would 
impair  the  credit  of  the  bank,  invade  its  franchise,  and  ultimately 
compel  its  dissolution  ;  and  that  the  directors  had  refused  to  take 
measures  to  prevent  its  collection,  on  his  requisition,  and  prays  for 
an  injunction  on  the  officer  to  restrain  his  further  proceedings. 
The  circuit  court  affirmed  the  bill  so  as  to  restrain  the  collection 
of  all  taxes  assessed  upon  the  bank,  except  such  as  were  laid  under 
the  act  of  1845. 

The  first  inquiry  that  arises  is,  has  this  court  a  jurisdiction  of 
the  parties  to  the  suit?  The  case  is  one  of  a  stockholder  of  a  cor- 
poration, bringing  the  corporation  before  the  courts  of  the  United 
States  to  redress  a  corporate  wrong  in  which  both  are  similarly  in- 
terested. The  early  decisions  of  this  court  on  this  question  would 
be  conclusive  against  the  bill.  They  require  that  the  plaintiff 
should  be  from  a  State  different  from  all  the  individual  members 
of  the  corporation.     The  chief  justice  said,  that  invisible,  intangi- 
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ble,  and  artificial  being,  that  mere  legal  entity — a  corporation 
aggregate — is  certainly  not  a'citizen ;  and  consequently  cannot  sue 
or  be  sued  in  the  courts  of  the  United  States,  unless  the  rights  of 
the  members  in  this  respect  can  be  exercised  in  their  corporate 
name.     5  Cranch,  67,  61,  IS  ;  6  Wheat.  450  ;  14  Pet.  60. 

These  cases  required  that  the  citizenship  of  all  the  corporators 
should  appear  on  the  record,  so  that  the  court  mi^ht  be  sure  that 
the  controversy  had  arisen  between  citizens  of  diflFerent  States,  or 
citizens  of  a  State  and  foreign  states,  citizens  or  subjects.  Iq  Mar- 
shall V,  Baltimore  and  Ohio  Railroad  Co.  16  How.  314,  the  court 
relaxed  its  strictness  in  reference  to  this  averment,  and  was  satis- 
fied by  an  allegation  of  the  habitat  of  the  corporation,  but  still 
intimated  that  the  national  character  of  the  corporators 
[  *  365  ]  *  was  an  essential  subject  of  inquiry  in  a  question  of  juris- 
diction. The  court  says:  "The  persons  who  act  under 
*  these  faculties  and  use  the  corporate  name,  may  be  justly  presumed 
to  be  resident  in  the  State  which  is  the  necessary  habitat  of  the 
corporation,  and  where  alone  they  can  be  made  subject  to  suit,  and 
should  be  estopped  in  equity  from  averring  a  different  domicile  as 
against  those  who  are  compelled  to  seek  them  there,  and  nowhere 
else."  And  again:  "The  presumption  arising  from  the  habitat 
of  a  corporation  being  conclusive  of  those  who  use  the  corporate 
name  and  exercise  the  faculties  of  it." 

This  case  is  one  of  a  corporator  suing  the  corporation  of  which 
he  is  a  member,  and  is  the  first  instance  of  such  a  case  in  the  court. 
He  cannot  aver  against  the  manifest  truth,  that  all  the  corporators, 
himself  included,  are  of  a  different  State  from  himself,  to  give  the 
court  jurisdiction  upon  the  principle  of  the  earlier  cases.  And  if 
the  doctrine  of  an  equitable  estoppel  can  be  applie<l  to  a  subject 
where  facts,  and  not  arbitrary  presumptions,  were  the  only  objects 
of  consideration ;  and  if,  indeed,  the  character  of  the  corporator,  as 
a  matter  of  law,  is  to  be  assumed  to  be  that  of  the  sittis  of  the  cor- 
poration, then  all  the  corporators,  plaintiffs  as  well  as  defendants, 
stand  upon  this  record  as  citizens  of  the  same  State,  and  this  suit 
cannot  be  maintained.  But  if  no  inquiry  into  the  citizenship  of 
stockholders  may  be  made;  if  a  foreign  stockholder,  upon  the  real 
or  affected  indifference  of  a  board  of  directors,  or  on  some  imaginary 
or  actual  obstacle  to  relief,  arising  in  the  state  of  opinion  in  the 
courts  of  the  State,  can  draw  questions  of  equitable  cognizance 
into  the  courts  of  the  United  States,  in  which  corporate  rights  are 
involved,  or  evils  are  threatened  or  inflicted  on  corporate  property, 
making  the  corporation  and  its  managers  parties,  then  a  very  com- 
pendious method  of  bringing  into  the  courts  of  the  United  States 
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all  questions  in  which  these  artificial  beings  are  concerned  has 
been  invented,  and  the  most  morbid  appetite  for  jurisdiction  among 
all  their  various  members  will  be  gratified;  and  upon  a  class  of 
cases  where  grave  doubts  exist  whether  those  who  made  the  consti- 
tution ever  intended  to  confer  any  jurisdiction  whatever.  Nor  can 
this  jurisdiction  be  supported  by  affirming  that  the  corporation  is 
not  a  necessary  party  to  the  bill.  The  subject  of  the  bill  is  the  title 
of  the  corporation  to  an  exemption  under  the  act  of  incorporation, 
and  its  object  is  the  protection  of  corporate  franchises  and  property. 
The  being  of  the  corporation  is  charged  to  be  an  issue  involved  in 
the  prayer  for  relief,  and  the  inaction  of  the  directors  affords  the 
motive  for  the  suit. 

The  conduct  of  the  directors  was  determined  in  the  course  of 
their  duty  as  the  governing  body  of  the  corporation,  under  the  law 
of  their  organization.  Their  measures  and  judgnlents 
were  *  the  acts  of  the  corporation.  Whether  these  were  [  *  366  ] 
conclusive  upon  the  corporators,  or  whether  they  might  be 
impeached  at  the  suit  of  a  single  dissenting  shareholder ;  whether 
the  relations  between  the  State  and  the  corporation  were  to  be 
settled  in  a  suit  between  them  or  in  this  suit,  are  the  matters  in 
issue,  and  the  corporation  was  an  essential  party  to  their  adjudica- 
tion. The  principle  of  the  bill  is,  that  in  declining  to  take  effective 
measures  of  prevention — that  is,  refusing  to  apply  for  an  injunc- 
tion— the  directors  abdicated  their  controlling  powers,  and  any 
stockholder  became  entitled  to  intervene  for  the  interests  of  himself 
and  his  associates.  The  decree  in  this  cause  is  not  a  decree  for  the 
relief  of  this  corporator,  but  is  a  decree  for  the  corporation,  and 
does  not  differ  from  a  decree  proper  to  a  case  of  the  corporation 
against  the  treasurer.  It  is  clear,  therefore,  that  the  corporation 
was  a  necessary  party  to  the  bill,  and  so  are  the  adjudged  cases. 
Bagshaw  v.  East.  Union  E.  R.  Co.  7  Hare,  114;  Cunningham  v. 
Pell,  5  Paige,  607 ;  Rumney  v.  Monce,  Finch  R.  334,  336;  1  Danl. 
Ch.  Pr.  251;  Charles.  Ins.  &  T.  Co.  v.  Sebring,  5  Rich.  Eq.  R. 
342. 

The  case  is  one  between  a  corporator  and  the  corporation,  and 
the  jurisdiction  cannot  be  affirmed  unless  the  court  is  prepared  to 
answer  the  question  whether  a  mere  legal  entity,  an  artificial  per- 
son, invisible,  intangible,  can  be  a  citizen  of  the  United  States  in 
the  sense  in  which  that  word  is  used  in  the  constitution ;  and  rely- 
ing upon  the  case  of  Marshall  v.  The  Baltimore  and  Ohio  Railroad 
Company,  with  a  long  list  of  antecessors,  I  am  forced  to  conclude 
that  it  cannot  be. 

The  court  has  assumed  this  jurisdiction,  and  I  am  therefore 
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called  to  inquire  whether  a  court  of  chancery  can  take  cognizance 
of  the  bill?  The  act  of  incorporation  of  the  bank  charges  the 
board  of  directors  with  the  care  of  the  corporate  affairs,  subject  to 
an  annual  responsibility  to  the  stockholders.  The  principle  of  a 
court  of  chancery  is,  to  decline  any  interference  with  the  discretion 
of  such  directors,  or  to  regulate  their  conduct  or  management  in 
respect  to  the  duties  committed  to  them. 

The  business  of  that  court  is  to  redress  grievances  illegally  in- 
flicted or  threatened,  not  to  supply  the  prudence,  knowledge,  or 
forecast  requisite  to  successful  corporate  management.  The  facts 
of  this  case  involve,  in  my  opinion,  merely  a  question  of  discretion 
in  the  performance  of  an  official  duty.  In  1852,  the  taxes  were 
withdrawn  from  the  treasurer  of  Cuyahoga  county,  by  an  assignee 
of  the  bank,  and  were  never  passed  into  the  State  treasury.  The 
supreme  court  of  Ohio,  subsequently  to  this,  pronounced  the  taxes 
to  be  legally  assessed  upon  these  banks,  and  that  there  was  no  con- 
tract between  the  State  and  the  banks,  and  there  was  no 
[  *  367  ]  exemption  from  the  tax  by  anything  apparent  *  in  the 
act  of  1845.  Some  of  these  judgments  were  pending  in 
this  court  upon  writs  of  error  then  undecided,  no  judgment  having 
been  given  contrary  to  that  of  the  authorities,  legislative,  execu- 
tive, and  judicial,  as  well  as  by  the  people  of  Ohio.  It  was  under 
these  conditions  that  this  stockholder,  who  purchased  stock  after 
the  controversy  had  arisen  in  Ohio,  some  five  days  before  the  taxes 
were  payable,  addressed  the  directors  of  the  Commercial  Bank  to 
take  preventive  measures — that  is,  I  suppose,  to  file  a  bill  for  an 
injunction  instantly — and,  upon  their  suggestion  of  difficulties, 
proceeds  to  take  charge  of  the  corporate  rights  of  the  bank  by  this 
suit,  in  the  circuit  court  of  the  United  States.  The  directors  were 
elected  annually;  they  were,  collectively,  owners  of  one  tenth  of 
the  stock  of  the  bank,  and  no  evidence  is  shown  that  any  other 
stockholder  supposed  that  "preventive  measures,"  under  the  cir- 
cumstances, could  be  sustained.  There  is  no  charge  of  fraud,  col- 
lusion, neglect  of  duty,  or  of  indifference  by  the  directors,  save  this 
omission  to  take  some  undefined  "preventive  measures,"  which  the 
plaintiff  affected  to  suppose  might  be  proper. 

I  understand  the  rule  of  chancery,  in  reference  to  such  a  case,  to 
be  that  no  suit  can  be  maintained  by  an  individual  stockholder  for 
a  wrong  done,  or  threatened,  to  such  a  corporation,  unless  it  ap- 
pears that  the  plaintiff  has  no  means  of  procuring  a  suit  to  be 
instituted  in  the  name  of  the  corporation ;  and  that  the  rule  is 
universal,  applicable,  as  well  to  the  cases  where  the  acts  which 
afford  the  ground  for  complaint  were  either  such  as  a  majortiy 


DECEMBER  TERM,  1855.  817 

Dodge  V,  Woolsey. 

might  sanction,  or  whether  it  belonged  to  the  category  of  those 
acts  by  which  no  stockholder  could  be  bound  except  by  his  own 
consent.  This  principle  has  the  highest  sanction  in  the  decisions 
of  that  court.  (Foss  v,  Harbottle,  2  Hare,  461 — affirmed  1  Phil. 
790;  2  Phil.  740;  7  Hare,  130.)  The  principle  is  an  obvious  con- 
sequence from  the  relations  between  the  officers  and  members  of  a 
chartered  corporation,  and  the  corporation  itself.  These  are  ex- 
plained in  Smith  v.  Hurd,  12  Met.  371.  The  court  says  :  **There 
is  no  legal  privity,  relation,  or  immediate  connection,  between  the 
holders  of  shares  in  a  bank  in  their  individual  capacity,  on  the  one 
side,  and  the  directors  of  the  bank  on  the  other.  The  directors  are 
not  the  bailers,  the  factors,  agents,  or  trustees  of  such  individual 
stockholders.  The  bank  is  a  corporation  and  body  politic  having  a 
separate  existence,  as  a  distinct  person  in  law,  in  whom  the  whole 
stock  and  property  of  the  bank  are  vested,  and  to  whom  all  agents, 
debtors,  officers,  and  servants,  are  responsible  for  all  contracts,  ex- 
press or  implied,  made  in  reference  to  such  capital;  and  for  all 
torts  and  injuries,  diminishing  or  impairing  it  "  The  corporation, 
therefore,  must  vindicate  its  own  wrongs,  and  assert  its  own  rights, 
in  the  modes  pointed  out  by  law. 

♦  I  do  not  say  that  a  court  of  chancery  will  never  per-  [  *  368  ] 
mit  an  individual  stockholder  to  come  before  it  to  assert 
a  right  of  the  corporation  in  which  he  is  a  shareholder,  where 
there  is  an  obstacle  of  such  a  nature  that  the  name  of  the  corpora- 
tion cannot  be  employed  before  legitimate  tribunals  in  their  regu- 
lar modes  of  proceeding,  but  the  burden  is  thrown  upon  the  plain- 
tiff to  establish  the  existence  of  an  urgent  necessity  for  such  a  suit. 

The  consideration  of  analogous  cases  will  strengthen  this  con- 
clusion ;  cases  where  courts  of  chancery  are  more  free  to  intervene, 
from  the  fiduciary  relations  between  the  parties  and  the  extent  of 
its  general  jurisdiction  over  them.  Such  are  cases  of  danger  to  the 
interests  of  a  creditor  of  an  estate  from  the  collusion  of  an  executor 
with  the  debtor  of  the  estate,  or  the  insolvency  of  the  executor ;  or 
where  an  executor  wrongfully  fails  to  make  a  settlement  with  a 
surviving  partner,  and  a  residuary  legatee  seeks  one  entire  settle- 
ment of  the  estate  against  the  executor  and  partner ;  or  where  a 
a  decedent  in  his  life  htis  fraudulently  conveyed  assets,  and  his  ex- 
ecutor is  estopped  to  impute  fraud,  and  there  are  creditors;  or 
where  the  managers  of  a  joint-stock  company  have  been  guilty  of 
fraud,  illegality,  waste,  and  their  stockholders  desire  relief.  In  all 
these  cases  the  court  of  chancery  will  suffer  a  party  remotely  inter- 
ested to  institute  the  suit  which  his  trustee,  or  other  representa- 
tive, should  have  brought,  and  will  grant  the  relief  on  that  suit 


318         SUPREME  COURT  OF  THE  UNITED  STATES. 

Dodge  V.  Woolsey. 

which  would  have  been  appropriate  to  the  case  of  him  who  should 
have  commenced  it.  Sir  John  Romilly,  in  a  late  case  belonging  to 
one  of  these  categories,  says : 

**  To  support  such  a  bill  as  this  it  is  not  sufficient  to  prove  that 
it  may  be  an  unpleasant  duty  to  the  executors  and  trustees  to  take 
the  necessary  steps  for  protecting  the  property  intrusted  to  them. 
It  is  not  sufficient  to  show  that  it  will  be  for  their  interests  not  to 
take  such  steps.  It  is  necessary  to  show  that  they  prefer  their  own 
interests  to  their  duty,  and  that  they  intend  to  neglect  the  per- 
formance of  the  obligation  incidental  to  the  office  imposed  upon 
them,  and  which  they  assumed  to  perform ;  or,  as  said  in  Travis  v. 
Mylne,  that  a  substantial  impediment  to  the  prosecution  by  the  ex- 
ecutors of  the  rights  of  the  parties  interested  in  the  estate  against 
the  surviving  partner  exists."  Stainton  v.  Carron  Co.  23  L.  & 
Eq.  315;  Travis  v,  Mylne,  9  Hare,  141  ;  Hersey  v.  Veazie,  11 
Shep.  1 ;  Colquitt  v,  Howard,  11  Geo.  556. 

These  cases  aflFord  no  support  to  this  suit.  The  Cleveland  Bank 
has  betrayed  no  purpose  to  abandon  its  corporate  duty.  The  in- 
terests and  obligations  of  the  directors  coincide  to  support  its  pre- 
tensions. There  is  no  supineness  in  their  past  conduct,  nor  indif- 
ference to  the  existing  peril.  The  evidence,  at  the  most,  convicts 
them  only  of  a  present  disinclination  to  commence  suits, 
[  *  369  ]  *  which  were  likely  to  be  unproductive,  at  the  request  of 
a  single  shareholder.  The  answer  shows  that  the  taxes 
for  1852  had  not  been  recovered  by  the  State,  but  had  been  retaken 
by  an  assignee  of  the  bank.  Nor  does  the  correspondence  show 
that  the  directors  had  decided  to  abandon  the  contest.  The  case 
here  does  not  at  all  fulfill  the  conditions  on  which  the  interposition 
of  a  shareholder  is  allowable.  Elmslie  v.  McAuley,  3  Bro.  C.  0. 
224,  1  Phil.  ^90;  Law  v.  Law,  2  Coll.  41 ;  Walker  v.  Trott,  4  Ed. 
Ch.  R.  38. 

But  the  evidence  does  not  allow  me  to  conclude  that  any  impedi- 
ment whatever  existed  to  a  suit  in  the  name  of  the  corporation, 
from  any  disposition  of  the  directors  to  resist  the  claims  of  the 
State.  Their  protest  appears  at  every  successive  stage  of  the  action 
of  the  fiscal  officers.  This  suit  is  evidently  maintained  with  their 
consent ;  there  has  been  no  appearance  either  by  the  directors  or 
the  corporation,  but  they  abide  the  case  of  the  stockholder.  The  de- 
cree is  for  the  benefit  of  the  corporation.  The  question  then  is,  can 
a  corporation  belonging  to  a  State,  and  whose  officers  are  citizens, 
upon  some  hope  or  assurance  that  the  opinions  of  the  courts  of  the 
United  States  are  more  favorable  to  their  pretensions,  by  any  com- 
bination, contrivance,  or  agreement  with  a   non-resident  share- 
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holder,  devolye  upon  him  the  right  to  seek  for  the  redress  of 
corporate  grievances,  which  are  the  subjects  of  equitable  cognizance 
in  the  courts  of  the  United  States,  by  a  suit  in  his  own  name.  In 
my  opinion  there  should  be  but  one  answer  to  the  question. 
I  come  now  to  the  merits  of  the  case  made  by  the  bill. 
In  the  suit  of  the  Piqua  Bank  v.  Knoop,  16  How.  369,  I  gave 
the  opinion  that  the  act  of  February,  1845,  did  not  contain  a  con- 
tract obligatory  between  the  State  of  Ohio  and  the  banking  corpo- 
rations which  might  be  originated  by  it,  in  reference  to  the  rule  of 
taxation  to  be  applied  to  their  capital  or  business.  That  the  act 
imposed  no  limit  upon  the  power  of  the  general  assembly  of  the 
State,  but  that  the  rate  of  taxation  established  in  that  act  was 
alterable  at  their  pleasure.     To  that  opinion  I  now  adhere. 

But  assuming  a  contract  to  be  collected  from  the  indeterminate 
expressions  of  the  60th  section  of  the  act,  as  interpreted  by  its 
general  objects  and  the  supposed  policy  of  the  State,  the  question 
is  presented,  what  consequence  did  the  reconstitution  of  the  politi- 
cal system  of  the  State  by  the  people  in  1851,  and  their  direction  to 
the  legislature  to  adopt  equality  as  the  rule  of  assessment  of  taxes 
upon  corporate  property,  accomplish  to  the  claims  of  these  "corpo- 
rations? 

Certainly  no  greater  question — none  involving  a  more  elemental 
or   important  principle —has  ever  been  submitted  to  a 
judicial  *  tribunal.    It  involves  the  operation  and  eflSciency  [  *  370  ] 
of  the  fundamental  principles  on  which  the  American  con- 
stitutions have  been  supposed  to  rest. 

The  proposition  of  this  confederacy  of  some  fifty  banking  corpo- 
rations, having  one  fortieth  of  the  property  of  the  State,  is,  that  by 
the  law  of  their  organization  for  the  whole  term  of  their  corporate 
being,  there  exists  no  power  in  the  government  nor  people  of  Ohio 
to  impair  the  concessions  contained  in  the  act  of  1845,  particularly 
that  determining  the  amount  of  their  contribution  to  the  public 
revenue.  This  proposition  does  not  depend  for  its  truth  upon  the 
limitation  of  time  imposed  upon  the  corporate  existence  of  the 
banks.  It  would  not  affect  the  proposition  if  the  charters  were  for 
a  century,  or  in  perpetuity.  Nor  does  the  proposition  derive 
strength  from  the  fact  that  the  statute  applies  only  to  banking 
corporations,  or  corporations  confined  to  a  single  form  of  commercial 
dealing.  The  proposition  would  have  had  the  same  degree  of 
accuracy  if  the  act  had  been  universal,  applicable  to  all  private 
corporations,  whether  for  manufactures,  trade,  intercourse,  min- 
ing, morals,  or  religion.  It  is  said  by  a  competent  authority,  that 
in  the  State  of  Massachusetts  there  are  near  twenty-five  hundred 
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trading  corporations,  and  that  more  than  seven  tenths  of  the  real 
and  personal  property  of  that  State  is  held  by  corporations.  The 
proportion  between  the  property  of  corporations  and  individuals  is 
greater  there  than  in  other  States,  but  the  property  held  by  corpo- 
rations in  other  States  is  large  enough  to  awaken  the  most  earnest 
attention.  A  concession  of  the  kind  contained  in  this  act,  by  a 
careless  or  a  corrupt  legislature,  for  a  term  or  in  perpetuity,  would 
impair  in  many  States  their  resources  to  an  alarming  extent. 

Writers  upon  the  condition  of  the  Turkish  empire  say,  that  three 
fourths  of  the  landed  property  of  the  empire  is  held  in  mortmain, 
as  vakuf  by  mosques  or  charitable  institutions,  for  their  own  use, 
or  in  trust  for  their  owners.  This  property  ceases  to  contribute  to 
the  public  revenues,  except  in  a  specific  form  of  certain  objection- 
able taxes  on  produce,  and  is  inalienable.  If  held  in  trust,  it  is 
exempt  from  forced  sales  and  confiscations,  and,  on  the  death  of 
the  owner  without  children,  passes  to  the  mosque  or  other  charit- 
able trustee.  In  that  empire,  the  ecclesiastical  and  judicial  is  the 
dominant  interest,  for  the  Ulemas  are  both  priests  and  lawyers, 
just  as  the  corporate  moneyed  interest  is  dominant  in  Ohio,  and  in 
either  country  that  interest  claims  exemption  from  the  usual  bur- 
dens and  ordinary  legislation  of  the  State.  The  judgment  of  this 
court  would  establish  the  permanent  existence  of  such  an  incubus 
upon  the  resources  and  growth  of  that  country,  if  that  interest 

should  have  taken  their  privileges  in  the  form  of  a  con- 
[  *  371  ]  tract,  and  had  such  a  constitution  as  ours.    Yet  the  *  first 

step  for  the  regeneration  of  Turkey,  according  to  the 
wisest  statesmanship,  is  to  abolish  the  vakuf. 

Bentham,  treating  upon  constitutional  provisions  in  favor  of  con- 
tracts, says:  *'If  all  contracts  were  to  be  observed,  all  misdeeds 
would  be  to  be  committed,  for  there  is  no  misdeed  the  committal  of 
which  may  not  be  made  the  subject  of  a  contract;  and  to  establish 
in  favor  of  themselves,  or  of  any  other  person  or  persons,  an  abso- 
lute despotism,  a  set  of  legislators  would  have  no  more  to  do  than 
to  enter  into  any  engagement — say  with  a  foreign  despot,  say  with 
a  member  of  their  own  community — for  this  purpose."  And  were 
this  to  happen,  should  it  be  that  a  State  of  this  Union  had  become 
the  victim  of  vicious  legislation,  its  property  alienated,  its  powers 
of  taxation  renounced  in  favor  of  chartered  associations,  and  the 
resources  of  the  body  politic  cut  oflf,  what  remedy  has  the  people 
against  the  misgovernment?  Under  the  doctrines  of  this  court 
none  is  to  be  found  in  the  government,  and  none  exists  in  the  in- 
herent powers  of  the  people,  if  the  wrong  has  taken  the  form  of  a 
contract.     The  most  deliberate  and  solemn  acts  of  the  people  would 
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not  serve  to  redress  the  injustice,  and  the  overreaching  speculator 
upon  the  facility  or  corruption  of  their  legislature  would  be  pro- 
tected by  the  powers  of  this  court  in  the  profits  of  his  bargain. 
^ Where  would  the  people  find  a  remedy?  Let  the  case  before  us 
form  an  illustration.  Congress  cannot  limit  the  term  nor  abolish 
the  privileges  of  these  corporations;  they  are  corporations  of  Ohio, 
and  beyond  her  limits  they  have  no  legal  existence ;  they  live  in 
the  contemplation  of  her  laws  and  dwell  in  the  place  of  their  cre- 
ation. (13  Pet,  512;  16  How.  314.)  Nor  can  congress  enlarge  the 
subjects  for  .State  taxation,  nor  interfere  in  the  support  of  the  State 
government.  They  could  not  empower  the  State  to  collect  taxes 
from  these  corporations.  Were  the  resources  of  the  State  oppressed 
with  the  burden  of  a  Turkish  vakuf,  congress  could  not  afford  relief. 

The  faculties  of  the  judicial  department  are  even  more  fatal  to  the 
State  than  the  impotence  of  congress.  The  courts  cannot  look  to 
the  corruption,  the  blindness,  nor  mischievous  effects  of  State  legis- 
lation, to  determine  its  binding  operation.  (Fletcher  v.  Peck,  6  Cr. 
87.)  The  court,  therefore,  becomes  the  patron  of  such  legislation, 
by  furnishing  motives  of  incalculable  power  to  the  corporations  to 
stimidate  it,  and  affording  stability  and  security  to  the  successful 
effort.  Where,  then,  is  the  remedy  for  the  people?  They  have  none 
in  their  State  government  nor  in  themselves^  and  the  federal  gov- 
ernment is  enlisted  by  their  adversary.  It  may  be  that  an  amend- 
ment of  the  constitution  of  the  United  States,  by  the  proposal  of 
two  thirds  of  congress  and  the  ratification  of  the  legisla- 
tures of  three  fourths  of  the  States,  *  might  enable  the  [*3'72] 
people  of  Ohio  to  assess  taxes  for  the  support  of  their  gov- 
ernment, upon  terms  of  equality  among  her  citizens. 

The  first  observation  to  be  made  upon  this  is,  that  these  extraor- 
dinary pretensions  of  corporations  are  not  unfamiliar  to  an  inquirer 
into  their  nature  and  history.  The  steady  aim  of  the  most  thor- 
oughly organized  and  powerfiil  of  the  corporate  establishments  of 
Europe  has  ever  been  to  place  themselves  under  the  protection  of 
an  external  authority,  superior  to  the  government  and  people  where 
they  dwell — an  authority  sufficiently  powerful  to  shield  them  from 
responsibility  and  to  secure  their  privileges  from  question .  I  do 
not  refer  to  the  claim  of  kings  to  passive  obedience  under  a  divine 
title.  Ecclesiastical  corporations,  acknowledging  the  supremacy 
of  the  Pope,  afford  a  case  parallel  to  that  before  us.  I  find  their 
principles  compendiously  declared  in  an  allocution  of  a  minister  of 
Rome  to  the  court  of  Sardinia,  in  reference  to  taxes  on  church  prop- 
erty there.  I  find  that  ^^  religious  corporations,  forming  a  portion 
of  the  ecclesiastical  family  at  large,  are  by  their  very  nature,  under 
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the  guardianship  and  authority  of  the  church;  and,  consequently, 
no  measure  or  laws  can  be  adopted  with  respect  to  them,  except 
by  the  spiritual  power,  or  through  its  agency,  especially  in  what 
touches  their  existence  or  their  conduct  in  the  institutions  to  which 
they  respectively  belong ;  nor  can  any  other  rule  be  recognized,  even 
in  matters  that  concern  their  property.  It  is,  in  truth,  beyond  dis- 
pute that  the  property  possessed  by  ecclesiastical  or  religious  foun- 
dations belongs  to  the  general  category  of  property  of  the  church, 
and  constitutes  a  true  and  proper  portion  of  its  patrimony.  In  con- 
sequence whereof,  as  the  property  of  £he  church  is  inviolable,  so  are 
the  possessions  of  such  foundations."  Nor  was  the  doctrine  of  the 
inviolableness  of  contracts  foreign  to  these  controversies.  The  sa- 
gacious and  far-sighted  members  of  the  ecclesiastical  interests  forti- 
fied themselves  with  concordats,  and  these  concordats  were  affirmed 
to  be  ^'contracts,"  and,  like  these,  ''entail  obligations ;". and  '4f 
the  bond  of  a  bargain  is  to  be  respected  in  private  life,"  so  they 
declared  ''  it  is  sacred  and  inviolable  in  the  life  of  states."  A  slight 
change  of  expression  will  demonstrate  that  the  principle  of  corpo- 
rate policy,  the  dictate  of  corporate  ambition,  which  has  predomin- 
ated in  the  contests  in  Europe,  leading  to  desolating  wars,  is  the 
same  which  this  court  is  required  to  sanction  in  favor  of  corpora- 
tions in  the  United  States.  The  allocution  of  the  Ohio  banks  to 
this  court  may  be  thus  stated :  "  That,  the  charters  of  incorporation 
granted  by  the  State  governments  are  in  their  essence  and  nature 
' contracts,'  which  ' entail  obligations ; '  that,  consequently,  they  are 
finally  under  the  guardianship  and  protection  of  the  judiciary  estab- 
lishment of  the  United  States ;  that  no  acts  of  the  State 
[*373]  *  legislature  which  conferred  them,  in  whatever  touches 
their  existence,  methods  of  proceeding,  or  corporate  privi- 
lege, are  binding  on  them ;  that,  as  the  State  legislatures  are  agents 
of  the  people,  whatever  they  have  done  in  these  respects  is  obligatory 
upon  them,  and  irrevocable  by  them,  in  any  form  of  their  action, 
or  in  the  exercise  of  any  of  their  sovereign  authority ;  and  as  the 
judiciary  establishment  of  the  Union  is  charged  with  the  duty  of 
holding  the  States  and  people  to  their  limited  orbits,  and  to  afford 
redress  for  violated  contracts,  and  to  prevent  serious  resulting  dam- 
age ;  and  as  these  corporations  cannot  sue  in  the  courts  of  the 
United  States,  it  is  the  duty  of  the  court  to  suffer  the  corporate 
wrongs  to  be  redressed  in  the  suit  and  at  the  solicitation  of  any  of 
their  stockholders  who  can  appear  there — for  the  state  of  opinion 
in  the  State  courts  will  not  allow  the  hope  of  redress  from  them," 
The  allowance  of  this  plea  interposes  this  court  between  these 
corporations  and  the  government  and  people  of  Ohio,  to  which 
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they  owe  their  existence,  and  by  whose  laws  they  derive  all  their 
faculties.  It  will  establish  on  the  soil  of  every  State  a  caste  made 
up  of  combinations  of  men  for  the  most  part  under  the  most  favor- 
able conditions  in  society,  who  will  habitually  look  beyond  the  in- 
stitutions and  the  authorities  of  the  State  to  the  central  govern- 
ment for  the  strength  and  support  necessary  to  maintain  them  in 
the  enjoyment  of  their  special  privileges  and  exemptions.  The  con- 
sequence will  be  a  new  element  of  alienation  and  discord  between 
the  different  classes  of  society,  and  the  introduction  of  a  fresh  cause 
of  disturbance  in  our  distracted  political  and  social  system.  In  the 
end,  the  doctrine  of  this  decision  may  lead  to  a  violent  overturn  of 
the  whole  system  of  corporate  combinations. 

Having  thus  examined  the  proportions  of  the  doctrine  contained 
in  the  judgment  of  the  court,  I  oppose  to  it  a  deliberate  and  earn- 
est dissent. 

And,  first,  as  to  the  claim  made  for  the  court  to  be  the  final 
arbiter  of  these  questions  of  political  power,  I  can  imagine  no  pre- 
tension more  likely  to  be  fatal  to  the  constitution  of  the  court  itself. 
If  this  court  is  to  have  an  office  so  transcendant  as  to  decide  finally 
the  powers  of  the  people  over  persons  and  things  within  the  State, 
a  much  closer  connection  and  a  much  more  direct  responsibility  of 
its  members  to  the  people  is  a  necessary  condition  for  the  safety  of 
the  popular  rights.  Justice  Woodbury,  in  Luther  v,  Borden,  *I 
How.  52,  has  exposed  this  danger  with  great  discrimination  and 
force.  He  said:  *' Another  evil,  alarming  and  little  foreseen,  in- 
volved in  regarding  these  as  questions  for  the  final  arbitrament  of 
judges,  would  be,  that  in  such  an  event  all  political  privi- 
leges and  rights  would  in  a  dispute  *  among  the  people  [  *  374  ] 
depend  on  our  decision  finally.  We  would  possess  the 
power  to  decide  against  them,  as  well  as  for  them ;  and,  under  a 
prejudiced  or  arbitrary  judiciary,  the  public  liberties  or  popular 
privileges  might  thus  be  much  perverted,  if  not  entirely  pros- 
trated. And  if  the  people,  in  the  distribution  of  powers  under  the 
constitution,  should  ever  think  of  making  judges  supreme  arbiters 
in  political  controversies,  when  not  selected  by  nor  amenable  to 
them,  nor  at  liberty  to  follow  the  various  considerations  that  be- 
long to  political  questions  in  their  judgments,  they  will  dethrone 
themselves,  and  lose  one  of  their  invaluable  birthrights — building 
up  in  this  way  slowly,  but  surely,  a  new  sovereign  power  in  this 
republic  in  most  respects  irresponsible,  unchangeable  for  life,  and 
one,  in  theory  at  least,  more  dangerous  than  the  worst  elective 
monarchy  in  the  worst  of  times." 

The  inquiry  recurs,  have  the  people  of  Ohio  deposited  with  this 
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tribunal  the  authority  to  overrule  their  own  judgment  upon  the 
extent  of  their  own  powers  over  institutions  created  by  their  own 
government  and  commorant  within  the  State?  The  fundamental 
principle  of  American  constitutions,  it  seems  to  me,  is,  that  to  the 
people  of  the  several  States  belongs  the  resolution  of  all  questions, 
whether  of  regulation,  compact,  or  punitive  justice,  arising  out  of 
the  action  of  their  municipal  government  upon  their  citizens,  or 
depending  upon  their  constitutions  and  laws,  and  are  judges  of  the 
validity  of  all  acts  done  by  their  municipal  authorities  in  the  exer- 
cise of  their  sovereign  rights,  in  either  case  without  responsibility 
or  control  from  any  department  of  the  federal  government.  This 
I  understand  to  be  the  import  of  the  municipal  sovereignty  of  the 
people  within  the  State. 

In  1802  the  inhabitants  of  Ohio  were  released  from  their  pupil- 
age to  tlie  federal  authority,  placed  in  full  possession  of  their  rights 
to  self-government,  and  were  invited  to  adapt  their  institutions  to 
the  federal  system,  of  which  the  State,  when  formed,  was  author- 
ized to  become  a  member. 

The  people  of  Ohio,  by  their  State  constitution,  reserved  to  them- 
selves *' complete  power"  to  *' alter,  reform,  and  abolish  their  gov- 
ernment;" "to  petition  for  redress  of  grievances;"  and  to  "recur, 
as  often  as  might  be  necessary,  to  the  first  principles  of  govern- 
ment."  It  was  by  a  constitution  adopted  according  to  established 
forms,  and  expressive  of  the  sovereign  will  of  the  body  politic, 
that  the  rule  of  taxation  complained  of  in  this  suit  was  prescribed. 

The  inquiry  arises,  to  what  did  the  authority  of  the  people  ex- 
tend ?  It  was  their  right  to  ameliorate  every  vicious  institution, 
and  to  do  whatever  an  enlightened  statesmanship  might 
[  *  375  ]  *  prescribe  for  the  advancement  of  their  own  happiness ; 
and  for  this  end,  persons  and  things  in  the  State  were 
submitted  to  their  authority.  A  material  distinction  has  always 
been  acknowledged  to  exist  as  to  the  degrees  of  the  authority  that 
a  people  could  legitimately  exert  over  persons  and  corporations. 
Individuals  are  not  the  creatures  of  the  State,  but  constitute  it. 
They  come  into  society  with  rights,  which  cannot  be  invaded  with- 
out injustice.  But  corporations  derive  their  existence  from  the 
society,  are  the  offspring  of  transitory  conditions  of  the  State  ;  and 
with  faculties  for  good  in  such  conditions,  combine  durable  dispo- 
sitions for  evil.  They  display  a  love  of  power,  a  preference  for 
corporate  interests  to  moral  or  political  principles  or  public  duties, 
and  an  antagonism  to  individual  freedom,  which  have  marked 
them  as  objects  of  jealousy  in  every  epoch  of  their  history.  There- 
fore, the  power  has  been  exercised,  in  all  civilized  states,  to  limit 
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their  privileges,  or  to  suppress  their  existence,  under  the  exigen- 
cies either  of  public  policy  or  political  necessity. 

Sir  James  Mcintosh  says:  *^ Property  is  indeed,  in  some  sense, 
created  by  act  of  the  public  will,  but  it  is  by  one  of  those  funda- 
mental acts  which  constitute  society.  Theory  proves  it  to  be  essen- 
tial to  the  social  state.  Experience  proves  that  it  has,  in  some 
degree,  existed  in  every  age  and  nation  of  the  world.  But  those 
public  acts,  which  form  and  endow  corporations,  are  subsequent 
and  subordinate.  They  are  only  ordinary  expedients  of  legislation. 
The  property  of  individuals  is  established  on  a  general  principle, 
which  seems  coeval  with  civil  society  itself.  But  bodies  are  instru- 
ments fabricated  by  the  legislature  for  a  specific  purpose,  which 
ought  to  be  preserved  while  they  are  beneficial,  amended  when  they 
are  impaired,  and  rejected  when  they  become  useless  or  injurious." 
Vind.  Gal.  48,  note. 

Who,  in  the  United  States,  is  to  determine  when  the  public 
interests  demand  the  suppression  of  bodies  whose  existence  or 
modes  of  action  are  contrary  to  the  well  being  of  the  state  ? 

If  the  powers  of  the  people  of  a  State  are  inadequate  to  this 
object,  then  their  grave  and  solemn  declarations  of  their  rights  and 
their  authority  over  their  governments,  and  of  the  ends  for  which 
their  governments  and  the  institutions  of  their  governments,  were 
framed,  and  the  responsibility  of  rulers  and  magistrates  to  them- 
selves, are  nothing  but  '^ great  swelling  words  of  vanity." 

But  not  only  is  the  jurisdiction  of  Ohio  ^* complete"  over  the 
public  institutions  of  her  government,  but  the  subject-matter  upon 
which  their  will  was  expressed  in  their  constitution  was  inde- 
pendently of  their  control  over  the  corporations^  one  over  which 
their  jurisdiction  was  plenary.  They  declared  in  what 
♦manner  property  held  within  the  State  by  these  artificial  [  *  376  ] 
bodies  should  contribute  to  the  public  support,  in  the  form 
of  regular  and  apportioned  taxation.  When  the  constitution  of  the 
United  States  was  before  the  people  of  the  States  for  their  ratifica- 
tion, they  were  told,  that,  with  the  exception  of  duties  on  exports 
and  imports,  the  States  retained  ''an  independent  and  uncontrol- 
lable authority"  to  *'  raise  their  own  revenue  in  the  most  absolute 
and  unqualified  sense;  "  and  that  any  attempt,  on  the  part  of  the 
federal  government,  to  abridge  them  in  the  exercise  of  it,  would 
be  ''  a  violent  assumption  of  power  unwarranted  by  any  clause  of 
the  constitution."  (Fed.  163,  by  Hamilton.)  And  the  opinions 
of  this  court  are  filled  with  disclaimers  on  the  same  subject.  4 
Wheat.  429. 

The  true  principle,  therefore,  would  seem  to  be,  that  if  there  was 
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any  conflict  in  the  tax  laws  of  the  State,  and  a  supposed  contract 
of  its  legislative  or  executive  agents  with  one  of  its  citizens,  it 
would  be  for  the  State  to  harmonize  the  two  upon  principles  of 
general  equity  ;  but  in  no  condition  of  facts  for  the  judiciary  de- 
partment to  interfere  with  State  affairs  by  writs  of  replevin  or 
injunction.  The  acknowledgment  of  such  a  power  would  be  to 
establish  the  alarming  doctrine  that  the  empire  of  Ohio,  and  the 
remaining  States  of  the  Union,  over  their  revenues,  is  not  to  be 
found  in  their  people,  but  in  the' numerical  majority  of  the  judges 
of  this  court. 

In  the  opinion  I  gave  in  the  case  of  the  Piqua  Bank,  I  exhibited 
evidence  that  the  care  of  the  public  domain,  whether  consisting  of 
crown  lands  or  of  taxes  on  property,  belonged  to  the  sovereign 
power  of  the  State,  and  that  improvident  alienations  by  the  crown 
were,  from  time  to  time,  set  aside  by  the  parliament  of  Great  Britain 
under  the  dictates  of  a  public  policy.  Twelve  acts  of  parliament 
are  cited  by  Sir  William  Davenant  of  this  character,  and  having 
this  object.     Davenant,  Grants  and  Bes.  244. 

A  similar  condition  existed  in  France.  The  kings  were  bound, 
by  their  coronation  oath,  '^to  maintain  and  preserve  the  public 
domain  with  all  their  power,''  and  it  was  an  inviolable  maxim, 
that  it  could  not  be  alienated,  except  in  specified  cases  determined 
in  the  fundamental  laws  of  the  monarchy.  This  legal  result  was 
declared  by  the  national  assembly  in  1790,  to  the  effect  that  the 
public  domain,  with  all  its  accretions,  belonged  to  the  nation ; 
that  this  property  is  the  most  perfect  that  can  be  imagined,  since 
there  exists  no  superior  power  that  can  restrain  or  modify  it ;  that 
the  power  to  alienate — the  essential  attribute  of  property — exists 
in  the  nation;  that  every  appropriation  of  public  domain  is 
essentially  revocable,  if  made  without  the  consent  of  the 
[  *  377  ]  nation  ;  that  it  preserves  over  the  property  *  alienated  the 
same  right  and  authority  as  if  it  had  remained  under 
its  control ;  and  that  this  principle  was  one  which  no  lapse  of 
time  nor  legal  formality  could  evade.  All  grants,  therefore,  of 
the  public  rights,  and  especially  those  partaking  of  the  nature  of 
taxes,  or  subsidies,  such  as  fines,  confiscations,  and  stamps,  were 
revoked,  because  the  subject  was  not  alienable.  8  Merlin  Bep.  tit. 
Dom.  Pub. ;  1  Proud.,  Dom.  Pub.  62. 

If  the  power  to  review  the  illegal  or  improvident  acts  of  a  mon- 
arch, by  which  *Hhe  domain  and  patrimony  of  the  crown"  (one  of 
the  principal  sinews  of  the  state,  as  they  are  termed  in  the  ordi- 
nances) was  dilapidated  or  impoverished,  in  the  nearly  absolute 
monarchies  of  Europe,  was  reserved  to  the  nation^  it  would  seem  to 
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follow  that  in  the  Araericaa  States,  where  80  little  has  been  conceded 
to  the  government,  and  whose  ^'complete  power*'  to  amend  or 
abrogate  is  so  distinctly  reserved  that  no  inference  nor  implication 
can  arise,  that  the  same  has  been  relinquished  or  abdicated.  My 
conclusion  is,  that  the  constitution  of  Ohio,  whether  it  is  to  be 
regarded  as  the  expression  of  the  sovereign  will  of  the  people,  that 
the  extraordinary  exemptions  granted  to  these  corporations,  by 
which  they  contribute  unequally  to  the  public  support,  is  contrary 
to  the  genius  of  their  institutions;  or  whether  they  are  inconsistent 
with  a  just  apportionment  of  the  public  burdens ;  or  whether,  as  a 
declaration  of  the  exigency  of  the  State,  requiring  an  additional 
contribution  from  them  to  its  revenue ;  or  a  judgment  of  condemna- 
tion of  the  former  government  for  an  abuse  of  the  powers  it  enjoyed ; 
that  it  18  above  and  beyond  the  supervision  or  control  of  the  judi- 
ciary department  of  this  government. 

Kor  does  the  opinion,  that  this  department  can  exert  such  an 
empire  over  the  people  of  Ohio,  derive  support,  in  my  opinion,  from 
the  clause  in  the  constitution  on  the  subject  of  the  obligation  of 
contracts,  nor  the  decisions  of  this  court  upon  that  clause  of  the 
constitution. 

That  the  people  of  the  States  should  have  released  their  powers 
over  the  artificial  bodies  which  originate  under  the  legislation  of 
their  representatives,,  or  over  the  improvident  charges  or  conces- 
sions imposed  by  them  upon  its  revenues,  or  over  the  acts  of  their 
own  functionaries,  is  not  to  be  assumed.  Such  a  surrender  was 
not  essential  to  any  policy  of  the  Union,  nor  required  by  any  con- 
federate obligation.  Such  an  abandonment  could  have  served  no 
other  interest  than  that  of  the  corporations,  or  individuals  who 
might  profit  by  the  legislative  acts  themselves.  Combrnations  of 
classes  in  society,  united  by  the  bond  of  a  corporate  spirit,  for  the 
accumulation  of  power,  influence,  or  wealth,  by  the  control  of 
intercf)urse  or  trade,  or  the  spiritual  or  moral  concerns  of  society, 
unquestionably  desire  limitations  upon  the  sovereignty 
*of  the  people,  and  the  existence  of  an  authority  upon  [*378] 
which  they  can  repose  in  security  and  confidence.  But 
the  framers  of  the  constitution  were  imbued  with  no  desire  to  call 
into  existence  such  combinations,  nor  dread  of  the  sovereignty  of 
the  people.  They  denied  to  congress  the  power  to  create,  (3  Mad. 
Deb.  1576,)  and  the  most  salutary  jealousy  was  expressed  in  refer- 
ence to  them.  The  people  of  the  States,  during  the  existence  of  the 
confederation,  suffered  from  the  violation  of  private  property  by 
their  governments.  In  reconstituting  their  political  system,  they 
abstain  from  delegating  to  the  United  States  the  powers  to  emit 
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bills  of  credit;  to  make  anything  but  gold  and  silver  a  tender  in 
the  payment  of  debts;  to  pass  any  bill  of  attainder  or  export  facto 
law,  or  law  to  impair  the  obligation  of  contracts,  except  so  far  as 
necessary  to  a  uniform  law  of  bankruptcy ;  while  they  protected 
property  from  unreasonable  searches  and  seizures,  and  the  title 
from  detriment,  except  in  the  due  course  of  legal  proceeding. 

The  State  governments  were  prohibited  from  any  corresponding 
legislation^  either  by  their  federal  or  State  constitutions. 

The  power  to  interfere  with  private  contracts  is  one  of  the  most 
delicate  and  difficulty  in  its  exercise,  of  any  belonging  to  the  social 
system,  and  one  which  there  is  constant  temptation  to  abuse.  That 
its  exercise  is  sometimes  necessary  is  proved  by  the  history  of  every 
civilized  state.  Its  judicious  exercise  constitutes  the  titles  of  Solon 
and  Sully  to  fame,  and  has  been  vindicated  by  the  most  enlight* 
ened  statesmen.  But  the  people  reserved  for  themselves  to  deter- 
mine the  exigencies  which  should  call  it  into,  existence.  The  pro- 
hibition is  a  limitation  upon  the  ordinary  government,  and  not 
upon  the  popular  sovereignty.  In  Fletcher  v.  Peck,  6  Or.  87,  the 
chief  justice  doubted  whether  the  repeal  of  a  grant,  issued  under  a 
legislative  act  by  the  executive  of  a  State,  was  within  the  compe- 
tence of  the  legislative  authority ;  and  notices  the  distinction 
between  acts  of  legislation  and  sovereignty,  and  treats  the  clause  of 
the  constitution  under  consideration  as  an  inhibition  on  legislation. 
In  Darmouth  College  v.  Woodward,  4  Wheat.  518,  653,  Mr.  Web- 
ster presents  the  distinction  with  prominence  in  his  argument.  He 
says:  ''It  is  not  too  much  to  assert  that  the  legislature  of  New 
Hampshire  would  not  have  been  competent  to  pass  the  acts  in  ques* 
tion,  and  make  them  binding  on  the  plaintiffs,  without  their  assent, 
even  if  there  had  been  in  the  constitution  of  the  United  States,  or 
of  New  Hampshire,  no  special  restriction  on  their  power,  because 
these  acts  are  not  the  exercise  of  a  power  properly  legislative.  * 
*  *  *  The  British  parliament  could  not  have  annulled  or  re* 
voked  this  grant  as  an  ordinary  act  of  legislation.  If  it  had  done 
it  at  all,  it  could  only  have  been  in  virtue  of  that  sover- 
[  *  379  ]  eign  power  *  called  omnipotent,  which  does  not  belong  to 
any  legislature  of  the  United  States.  The  legislature  of 
New  Hampshire  has  the  same  power  over  the  charter  which  be- 
longed to  the  king  who  granted  it,  and  no  more.  By  the  law  of 
England,  the  power  to  grant  corporations  is  a  part  of  the  royal 
prerogative.  By  the  revolution,  this  power  may  be  considered  as 
having  devolved  on  the  legislature  of  the  State,  and  it  has  been 
accordingly  exercised  by  the  legislature.     But  the  king  cannot 
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abolish  a  corporation,  or  new  model  it,  or  alter  its  powers,  withoat 
its  assent."  ****** 

Chief  Justice  Marshall,  in  describing  the  jurisdiction  of  the  court 
over  such  contracts,  says,  it  belongs  to  it  **  the  duty  of  protecting 
from  legislative  violation  those  coairacts  which  the  constitution  of 
the  country  has  placed  beyond  legislative  control."  And,  in  defin- 
ing the  object  and  extent  of  the  prohibition,  he  says :  "  Before  the 
formation  of  the  constitution,  a  course  of  legislation  had  prevailed 
in  many,  if  not  in  all  the  States,  which  weakened  the  confidence  of 
man  in  man,  and  embarrassed  all  transactions  between  individuals 
by  dispensing  with  a  faithful  performance  of  engagements.  To 
correct  this  mischief  by  restraining  the  power  which  produced  it, 
the  State^  legislatures  were  forbidden  to  pass  any  law  impairing  the 
obligation  of  contracts ;  that  is,  of  contracts  respecting  property 
under  which  some  individual  could  claim  a  right  to  something 
beneficial  to  himself."  These  selections  from  opinions  delivered 
in  this  court  which  have  carried  the  prerogative  jurisdiction  of  the 
court  to  its  farthest  limit,  and  portions  of  which  are  not  easily  rec- 
onciled with  a  long  series  of  cases  subsequently  decided,  (Satterlee 
V.  Matthewson,  2  Pet.  380 ;  Charles  River  Bridge,  11  Pet.  420 ;  West 
River  Bridge  v.  Dix,  6  How.  507;  8  How.  569 ;  10  How.  511,)  show 
with  clearness  that  this  court  has  not,  till  now,  impugned  the  sov- 
ereignty of  the  people  of  a  State  over  these  artificial  bodies  called 
into  existence  by  their  own  legislatures. 

I  have  thus  given  the  reasons  for  the  opinion  that  the  constitu- 
tion of  Ohio  and  the  acts  of  her  government,  done  by  its  special 
authority  and  direction,  are  valid  dispositions.  It  is  no  part  of  my 
jurisdiction  to  inquire  whether  these  public  acts  of  the  people  and 
the  State  were  just  or  equitable.  Those  questions  belong  entirely 
to  themselves. 

It  may  be  that  the  people  may  abuse  the  powers  with  which  they 
are  invested,  and,  even  in  correcting  the  abuses  of  their  govern- 
ment, may  not  in  every  case  act  with  wisdom  and  circutnspection. 

But,  for  my  part,  when  I  consider  the  justice,  moderation,  the 
restraints  upon  arbitrary  power,  the  stability  of  social  order,  the 
security  of  personal  rights,  and  general  harmony  which  existed  in 
the  country  before  the  sovereignty  of  governments  was 
'''asserted,  and  when  the  sovereignty  of  the  people  was  [*380] 
a  living  and  operative  principle,  and  governments  were 
administered  subject  to  the  limitations. and  with  reference  to  the 
specific  ends  for  which  they  were  organized,  and  their  members 
recognized  their  responsibility  and  dependence,  I  feel  no  anxiety 
nor  apprehension  in  leaving  to  the  people  of  Ohio  a  '^  complete 
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power"  over  their  government,  and  all  the  institutions  and  estab- 
lishments it  has  called  into  existence.  My  conclusion  is,  that  the 
decree  of  the  circuit  court  of  Ohio  is  erroneous,  and  that  the  judg- 
ment of  this  court  should  be  to  reverse  that  decree  and  to  dismiss 
the  bill  of  the  plaintiff. 

Mr.  Justice  Daniel: 

I  concur  entirely  in  the  preceding  opinion  of  my  brother  Camp- 
bell. 

Mr.  Justice  Catron: 

I  also  dissent,  and  concur  ¥H[th  the  conclusions  of  the  opinion 
just  read. 


The  Mechanics'  and  Traders'  Bane,  Plaintiff  in  Error,  v.  Debolt, 

Treasurer  of  Hamilton  County. 

18  H.  380. 

Same  v.  Charles  Thomas,  Treasurer  of  Hamilton  County. 

18  H.  384. 

These  cases  were  brought  here  by  writs  of  error  to  the  supreme 
court  of  Ohio. 

They  were  brought  in  the  court  of  common  pleas  of  Hamilton 
county,  upon  an  agreed  statement  of  facts,  which  presented  the 
precise  question  concerning  the  validity  of  the  tax  assessed  against 
the  bank,  in  reference  to  its  effect  as  impairing  the  obligation  of 
a  contract,  which  was  presented  in  the  preceding  case  of  Dodge  v. 
Woolsey,  and  the  case  of  The  State  Bank  of  Ohio  v.  Knoop,  re- 
ported in  16  How.  369;  21  Curtis,  190. 

And  the  court,  upon  the  authority  of  those  cases,  without  fur- 
ther opinion,  reversed  the  judgment  of  the  supreme  court  of  Ohio, 
and  held  the  statue  void,  so  far  as  it  imposed  increased  taxes  on 
the  bank. 

Mr.  Stanberry  and  Mr.  Perry y  for  plaintiff  in  error . 

Mr,  Pughy  for  defendant. 

[  *  383  ]      *  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 

Upon  our  examination  of  the  agreed  statement  in  this 

case,  we  find  that  it  is  ruled  by  the  cases  of  The  Piqua  Branch  of 

the  State  Bank  of  Ohio  v.  Knoop,  16  How.  369,  and  that  of  Dodge 


DEGESiBBR  TBRM,  1855.  831 


Wilkins  v.  Allen. 


t;.  Woolsey,  decided  at  this  term.     We  therefore  reverse  the  decree 
of  the  supreme  court,  and  direct  a  mandate  to  issue  accordingly. 

Mr.  Justice  Catron,  Mr.  Justice  Daniel,  and  Mr.  Justice  Camp- 
bell, dissented. 


J06EPH  WiLEiKS  and  others,  Plaintiffs  in  Error,  v.  David  Allen 

and  others. 

18  H.  385. 
C0H8TRUCT10N  OF  A  Will — Necessity  of  Cleab  Lasouaoe  to  Disihhebit  Heibs. 

1.  The  law  of  PeaDsylvania  substitating  all  the  children  for  the  oldest  son  adopts,  with 
the  common  law,  so  modified,  its  rule  that  heirs  can  only  be  disinherited  by  express 
words  of  a  will  or  by  necessary  implication. 

2.  A  specific  devise  to  the  wife  of  a  life  estate  in  certain  lots,  and  a  charge  npon  the 
real  and  personal  estate  of  an  amount  in  her  favor,  followed  by  sundry  specific 
legacies,  and  devise  of  all  the  surplus  to  the  benefit  of  a  church,  does  not,  either  by 
express  words  or  necessary  implication,  disinherit  the  heirs  of  the  real  estate. 

3.  Nor  can  extrinsic  evidence  of  memoranda,  made  by  the  testator,  or  of  the  value  of 
the  personal  estate,  showing  its  insufficiency  to  meet  the  specific  legacies  or  to  leave 
any  surplus,  be  received  to  aid  in  the  construction  of  the  will.  The  English  authori- 
ties considered. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  western  dis- 
trict of  Pennsylvania. 

The  action  was  ejectment,  brought  by  the  defendants  in  error, 
subjects  of  the  queen  of  Great  Britain,  against  the  executors  of  the 
will  of  Michael  Allen.  They  were  the  heirs  of  Allen ;  and  the 
only  question  in  the  case  was  whether  the  will  of  the  testator  had, 
by  devising  the  real  estate  in  controversy,  defeated  the  title  of  plain- 
tiffs as  his  heirs  at  law. 

Mr,  WiUiams,  for  plaintiffs  in  error. 

Mr.  Stanton  and  Mr.  JOoomiSj  for  defendants. 

« 

*  Mr.  Justice  Catron  delivered  the  opinion  of  the  court.  [  *  390  ] 

Michael  Allen,  of  the  city  of  Pittsburg,  made  his  will 

in  1849,  by  which  he  bequeathed  to  his  wife,  for  life,  his  dwelling- 

hotuse  in  said  city,  with  two  lots  of  ground  occupied  by  him  and 

her  as  a  garden.     He  also  gave  her  the  household  furniture  and 

library.     "And  still  furthermore,"  he  declares,  ''that,  first  and 

foremost,  there  shall  be  secured  to  my  dear  wife,  on  my  real  and 

personal  estate,  an  annuity  of  twelve  hundred  dollars  a  year,  to 

be  punctually  paid  semi-annually  during  her  lifetime,  and  that 
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my  execators  pay  all  the  taxes  on  the  premises  occapied  by  my 
dear  wife  during  her  lifetime." 

The  testator  then  bequeaths:  1st.  To  the  five  children  of  Dr. 
Robert  Wray,  five  hundred  dollars  each.  2d.  To  the  managers 
of  the  orphan  asylums  of  the  cities  of  Pittsburg  and  Alleghany, 
two  thousand  dollars  each.  3d  To  the  pastor  and  sessions  of  the 
First  Presbyterian  Church,  two  thousand  dollars.  4th.  To  the 
general  assembly  of  the  Presbyterian  church,  ten  thousand  dollars. 
6  th.  To  the  trustees  of  the  board  of  sessions  of  said  general  assem- 
bly, four  thousand  dollars.  6th.  To  the  Foreign  Evangelical 
Society,  located  in  New  York,  three  thousand  dollars.  7th,  8th, 
and  9th,  he  gave  for  the  use  of  the  Presbyterian  church,  eleven 
thousand  dollars.  10th.  To  the  American  Bible  Society,  six  thou- 
sand dollars.  11th.  To  the  American  Tract  Society,  four  thousand 
dollars.  12th.  For  the  use  of  the  Sunday  School  Union,  situate 
in  Philadelphia,  four  thousand  dollars. 

He  next  declares:  "As  to  my  debts,  they  will  amount  to  very 
little;  but,  and  after  paying  all  claims  and  bequests,  there  will 
remain  a  considerable  surplus,  which  I  give  and  bequeath  in  trust 
to  my  executors,  be  the  same  more  or  less,  to  be  applied  to  the 
religious  and  benevolent  purposes  of  the  several  institutions  of  the 
general  assembly  of  the  Presbyterian  church  in  the  United  States 
of  America,  as  before  mentioned;"  and  then  constitutes  and  ap- 
points his  executors  (who  are  the  plaintiffs  in  error)  to  carry  out 
the  provisions  of  the  will. 

The  defendants  in  error  are  the  heirs  at  law  of  Michael  Allen. 
They  sued  his  executors  in  ejectment  to  recover  a  portion  of  the 
lands  situate  in  the  city  of  Pittsburg,  of  which  he  died  seized,  in- 
sisting that  the  lands  did  not  pass  by  the  will. 

The  residuary  clause  was  supposed  to  be  of  doubtful  meaning 
and  obscure.  To  remove  the  alleged  obscurity,  the  defendants 
below  offered  to  prove  on  the  trial,  "from  memoranda  made  by 
the  testator  at  the  time  of  the  execution  of  said  last 
[  "*"  391  ]  *  will  and  testament,  and  upon  the  basis  of  which  the 
same  was  prepared  by  him,  and  also  by  declarations  made 
by  him  at  and  about  the  same  time,  what  was  his  real  meaning 
in  the  employment  of  the  word  'surplus'  in  the  residuary  clause 
of  said  will,  and  that  the  same  was  intended  to  comprehend  his 
whole  remaining  estate,  as  well  real  as  personal." 

''And  further,  to  show  by  other  evidence,  besides  the  said  mem* 
oranda,  the  actual  amount  and  condition  of  the  personal  estate  at 
the  time  of  the  execution  of  the  said  last  will  and  testament,  as 
well  as  at  the  period  of  the  testator's  death,  and  that  the  same  was 
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entirely  insufficient,  at  either  of  the  said  periods,  to  pay  the  specific 
and  pecuniary  legacies  provided  therein ;  and  this,  for  the  purpose 
of  explaining  the  meaning  of  the  testator  in  the  said  residuary 
clause,  and  the  employment  of  the  said  word  *  surplus '  therein,  hy 
showing  that,  if  the  same  did  not  embrace  the  real  estate,  the  said 
residuary  clause  would  be  entirely  inoperative,  for  the  reason  that 
there  was,  in  point  of  fact,  under  such  construction,  at  neither  of 
said  periods,  any  surplus  whatever,  as  ^supposed  and  declared  by 
the  testator  himself." 

On  motion  of  the  plaintiffs,  the  court  rejected  the  evidence,  and 
instructed  the  jury  that  no  title  vested  in  the  executors  by  the 
residuary  clause. 

On  this  state  of  facts,  the  first  question  presented  for  our  consid- 
eration is,  whether  the  terms  of  the  will  are  sufficient  in  them- 
selves, when  interpreted  by  their  context,  to  carry  the  real  estate  to 
the  executors  ? 

As,  in  this  instance,  the  testator's  language  must  be  construed 
with  reference  to  the  laws  and  policy  of  the  country  of  his  domicile, 
it  is  our  duty  to  ascertain  what  the  laws  and  policy  of  Pennsylvania 
are,  so  far  as  they  may  have  a  controlling  influence  in  the  construc- 
tion of  this  will. 

In  the  first  place,  Pennsylvania  has  only  so  far  altered  the  Eng- 
lish common  law  as  to  substitute  all  the  children  for  the  sole  heir, 
carrying  out  this  rule  of  descent  through  the  collateral  branches. 
This  is  the  will  the  law  makes  in  case  of  intestacy,  and  is  the  policy 
of  the  State.  Under  the  law,  the  heirs  must  take,  unless  they  are 
** disinherited  by  express  words,  or  necessary  implication."  "Con- 
jecture, nor  uncertainty,  shall  never  disinherit  him."  Such  was 
the  ground  assumed  by  counsel  in  the  case  of  Clayton  v,  Clayton,  3 
Binney,  481,  and  which  assumption  was  sustained  by  the  court; 
ib.  486.  Chief  Justice  Tilghman  says :  '*  The  rule  of  law  gives  the 
estate  to  the  heir,  unless  the  will  takes  it  from  him ;  and,  in  order 
to  take  it  from  him,  it  must  give  it  to  some  other  person.  Thus  we 
are  brought  back  to  the  question,  are  there  any  words  in  the  will 
sufficient  to  convey  more  than  an  estate  for  life  to  the  devisees?  I 
can  find  none." 

*In  the  case  referre:!  to,  the  testator  devised  a  home-  [*392  ] 
stead  to  his  niece,  Sarah  Evans,  and  her  children,  without 
adding  the  word  heirs.  That  he  intended  to  give  an  estate  in  fee 
^was  hardly  open  to  controversy ;  but  the  words  of  the  will  did  not 
carry  the  fee,  and  the  court  refused  to  follow  a  doubtful  intention. 
It  there  came  fairly  up  to  the  rule  laid  down  in  the  English  case  of 
Mudge  V,  Blight  et  ux,  Cowp.  355,  that,  "  where  there  are  no 
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words  of  limitation,  the  court  must  determine  in  the  case  of  a  devise 
affecting  real  estate,  that  the  devisee  has  only  an  estate  for  life, 
because  the  principle  is  fully  settled  and  established,  and  no  con- 
jecture of  a  private  imagination  can  shake  a  rule  of  law.  If  the 
intention  of  the  testator  is  doubtful,  the  rule  of  law  must  take 
place :  and  so  if  the  court  cannot  find  words  in  the  will  sufficient 
to  carry  a  fee.  Though  they  should  themselves  be  satisfied  beyond 
the  possibilit}'  of  a  doubt,  as  to  what  the  intention  of  the  party  was, 
they  must  adhere  to  the  rule  of  law/* 

This  decision  was  made  in  1811,  and  the  principles  then  laid 
down  have  since  been  adhered  to  with  uncommon  care  and  strict- 
ness. 

In  speaking  of  expressions  in  a  will  necessary  to  disinherit  the 
heir.  Chief  Justice  Gibson,  in  delivering  the  opinion  of  the  court 
in  the  case  of  Bradford  v.  Bradford,  6  Wharton,  244,  says:  *'The 
intention  must  be  manifest,  and  rest  on  something  more  certain 
than  conjecture.  The  court  must  proceed  on  known  principles  and 
established  rules,  not  on  loose  conjectural  interpretations,  nor  con- 
sidering what  a  man  may  be  imagined  to  do  in  the  testator's  cir- 
cumstances. The  principle  is  applicable  in  all  its  force  in  a  case 
like  the  present,  in  which  the  question  goes  to  the  birthright  of 
those  who,  standing  in  place  of  the  common-law  heir,  are  not  to  be 
disinherited  except  by  express  devise,  or,  as  is  said  in  1  Powell  on 
Devises,  199,  by  implication  so  inevitable  that  an  intention  to  the 
contrary  cannot  be  supposed.*' 

It  is  there  admitted  that- when  the  testator  provided  that  ^'all 
his  worldly  goods  of  all  sorts  and  kinds"  should  be  vested  in  trust 
and  held  as  one  fund,  for  a  hundred  years,  and  his  children  and 
their  descendants  should  receive  the  rents  and  profits,  that  he  most 
probably  intended  to  include  his  lands.  This,  however,  (the  court 
declares,)  is  no  more  than  a  confident  conjecture,  and  that  it  must 
come  at  last  to  an  analysis  of  the  testator's  language  to  ascertain 
the  legal  meaning  of  the  will. 

Now,  testing  the  will  before  us  by  these  rules,  and  where  can 
any  provision  be  found  in  it  showing  a  plain  intention  to  disinherit 
the  heirs?  The  lands  are  never  named  except  where  the  wife  is 
given  a  life  estate  in  the  homestead,  and  two  lots^  and,  secondly^ 
where  her  annuity  of  twelve  hundred  dollars  is  imposed  on  the 

goods  and  lands  as  a  charge. 

[  '*'  393  ]       *  But  as  the  residuary  clause  is  mainly  relied  on,  as 

carrying  the  real  estate  to  the  executors,  it  is  proper  that 

some  further  notice  should  be  taken  of  its  import.     The  testator 

declared  that  his  debts  amounted  to  very  little,  and  that,  after 
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paying  all  claims  and  bequests,  there  would  remain  a  considerable 
surplus,  and  this  he  bequeathed  to  his  executors,  to  be  applied  to 
religious  and  benevolent  purposes.  He  did  not  indicate  any  new 
fund,  nor  a  surplus  arising  from  the  sale  of  lands,  in  the  conclud- 
ing clause  of  the  will  more  than  in  any  previous  clause,  where  he 
provided  for  the  support  of  the  Presbyterian  church. 

The  terms  of  the  will,  propria  mgore,  being  insufficient  to  disin- 
herit the  heirs,  the  next  question  is,  whether  the  interpretation 
thereof  may  not  be  aided  by  extrinsic  circumstances,  namely,  mem- 
oranda, declaration,  and  tlie  actual  amount  and  condition  of  the 
estate,  as  offered  to  be  shown  by  the  defendants  below. 

That  the  court  may  put  itself  in  the  place  of  the  testator,  by 
looking  into  the  state  of  his  property,  and  the  circumstances  by 
which  he  was  surrounded  when  he  made  the  will,  is  not  only  true 
as  a  general  proposition,  but  without  such  information  it  must 
often  liappen  that  the  will  could  not  be  sensibly  construed.  Wig- 
ram  (10,  60)  lays  down  the  rule  with  much  distinctness.  Such  evi- 
dence, however,  is  only  admissible  to  explain  ambiguities  arising 
out  of  extrinsic  circumstances,  as  to  persons  provided  for,  objects 
of  disposition,  and  the  like.  For  instance,  if  the  testator  gave  to 
his  grandson,  J.  S.,  a  plantation,  and  he  had  two  grandsons  of  that 
name ;  or  he  devised  his  son  J.  his  plantation  on  a  certain  river, 
and  he  had  two  plantations  there — in  each  case  proof  might  be 
heard  to  show  the  person  or  thing  intended.  But  evidence  cannot 
be  heard  to  show  a  different  intention  in  the  testator  from  that 
which  the  will  discloses. 

Such  is  the  established  doctrine  of  this  court,  as  was  held  in  the 
case  of  Weatherhead  v.  Barksdale,  11  How.  357. 

The  only  English  case  we  will  refer  to  is  that  of  Miller  v.  Trav- 
erse, 8  Bingh.  248.  There  the  testator  devised  and  vested  in  trust 
"  all  his  freehold  and  real  estates  whatsoever  in  the  county  of  Lim- 
erick, and  the  city  of  Limerick.*'  At  the  time  of  making  the  will, 
he  had  no  real  estate  in  the  county  of  Limerick,  but  had  a  small 
estate  in  the  city  of  Limerick,  and  considerable  real  estate  in  the 
county  of  Clare;  and  the  question  was,  whether  the  devisees  could 
be  admitted  to  have  an  issue  and  trial  at  law  on  the  ground  that 
they  offered  to  prove  that,  by  the  original  draft  of  the  will,  the 
estates  in  Clare  were  included,  and  the  county  left  out  by  oversight 
or  mistake;  and  also  that  the  testator  so  expressed  himself. 

The  lord  chancellor  was  assisted  by  the  chief  justice  of  the  com- 
mon pleas  and  the  chief  baron,  and  they  all  concurred  in 
*  holding  that  the  evidence  offered  could  not  be  heard  to  [  *  394  ] 
change  the  import  of  the  will,  and  refused  the  issue. 


336         SUPREME  COURT  OF  THE  UNITED  STATES. 

Connor  v.  Peugh's  Lessee. 

And  80  it  is  manifest  here,  that  if  the  evidence  were  to  show  all 
that  is  assumed  for  it,  yet  it  could  not  be  heard  to  affect  this  will. 
It  is  ordered  that  the  judgment  of  the  circuit  court  be  affirmed. 


Mart  Ann  Connor,  alias  Van  Ness,  Plaintiff  in  Error,  t;.  Samuel 

A.  Peugh's  Lessee. 

18  H.  394. 
Practice  in  Ejeotmekt  Suits. 

1.  A  service  of  the  declaration  in  ejectment  on  the  tenant  in  possesBion,  ten  days  before 
the  term  of  the  circoit  court  for  the  District  of  Colombia,  authorizes  a  judgment  by 
default,  where  the  tenant  fails  to  appear. 

2.  On  a  motion  at  a  subsequent  term  by  the  tenant,  to  set  aside  the  judgment  and 
permit  a  defense,  the  action  of  the  court  was  discretionary,  and  is  not  the  subject  of 
review  in  this  court. 

3.  Nor  can  the  tenant  who  had  not  made  an  appearance,  and  was  not  a  party  to  the 
action  below,  prosecute  a  writ  of  error  to  the  judgment  against  the  casual  ejector. 

The  case  is  brought  here  by  writ  of  error  to  the  circuit  court  for 
the  District  of  Columbia,  and  is  stated  sufficiently  in  the  opinion. 
It  came  up  to  be  heard  on  a  motion  to  dismiss  the  writ. 

Mr.  Bradley  and  Mr,  Latvrencey  for  the  motion. 

Mr.  Brent]  opposed. 

[  *  395  ]  *  Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 
Defendant  in  error  moves  to  dismiss  the  writ  of  error  in 
this  case.  It  is  an  action  of  ejectment  brought  in  the  circuit  court 
of  this  District  in  the  usual  form,  by  serving  a  declaration  on  the 
tenant  in  possession  with  notice.  The  declaration  and  notice  were 
served  by  the  marshal,  more  than  ten  days  before  March  term, 

1854.  The  tenant  did  not  appear  and  have  herself  made  defendant 
in  place  of  the  casual  ejector,  according  to  the  exigency  of  the  no- 
tice ;  and  at  October  term  a  judgment  was  entered  against  the 
casual  ejector,  in  the  usual  and  proper  form.     On  thie  5th  of  June, 

1855,  the  tenant  in  possession  came  into  court  for  the  first  time, 
and  moved  to  set  aside  the  judgment  and  execution  issued  thereon, 
and  to  be  allowed  to  defend  the  suit,  for  reasons  set  forth  in  her 
affidavit.  The  court  refused  to  grant  this  motion,  '*  whereupon  the 
said  Mary  Ann  Connor  prayed  an  appeal,"  &c. 

The  tenant  in  possession  having  neglected  to  appear  and  have 
herself  made  defendant,  and  confess  lease,  entry,  and  ouster,  the 
judgment  was  properly  entered  against  the  casual  ejector.     No  one 
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but  li  party  to  the  suit  can  bring  a  writ  of  error.  The  tenant  hav- 
ing neglected  to  have  herself  made  such,  cannot  have  a  writ  of 
error  to  the  judgment  against  the  casual  ejector. 

The  motion  afterwards  made  to  have  the  judgment  set  aside,  and 
for  leave  to  intervene,  was  an  application  to  the  sound  discretion 
of  the  court.  To  the  action  of  the  court  on  such  a  motion  no  ap- 
peal lies,  nor  is  it  the  subject  of  a  bill  of  exceptions  or  writ  of  error. 

Writ  of  error  dismissed. 


Daniel  South  and  others,  Plaintiffs  in  Error,  v.  The  State  of 

Maryland,  Use  of  Jonathan  W.  Pottle. 

18  H.  396. 

Suit  os  Shekiff^a  Bond— Liability  of  Shebiff  as  Cohsebvatob  of  the  Public 

Peace. 

1.  The  powers  and  daties  of  a  sheriff  are  ministerial  and  jadicial,  or  ^iMui-jadicial.  Of 
the  latter  character  are  his  functions  as  conservator  of  the  peace. 

2.  For  a  failure  to  perform  these  latter  duties,  he  is  not  liable  in  a  civil  action  by  an 
individual,  without  allegation  of  a  special  right  in  the  plaintiff,  in  which  he  is  in- 
jured materially.  The  nature  of  these  duties  compared  with  his  ministerial  duties  in 
serving  process  of  courts,  Ac. 

3.  The  sureties  on  his  official  bond  are  only  liable  in  regard  to  this  latter  class  of  duties. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Maryland. 
The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  Ndsony  for  plaintiffs  in  error. 

Mr,  Dobbin  and  Mr,  Johnson^  for  defendant. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.  [  *  401  ] 
In  this  case  a  verdict  was  rendered  for  the  plaintiff  in 
the  court  below,  and  the  defendant  moved,  in  arrest  of  judgment, 
''that  the  matters  set  out  in  the  declaration  of  the  plaintiff  are  not 
sufficient,  in  law,  to  support  the  action."  If  it  be  found  that  the 
court  erred  in  overruling  this  motion  and  in  entering  judgment  on 
the  verdict,  a  consideration  of  the  other  points  raised  on  the  trial 
will  be  unnecessary. 

The  action  is  brought  on  the  official  bond  of  South,  as  sheriff  of 
Washington  county.  The  declaration  sets  forth  the  condition  of 
the  bond  at  length.  The  breach  alleged  is,  in  substance,  ''that 
while  Pottle  was  engaged  about  his  lawful  business,  certain  evil 
disposed  persons  came  about  him,  hindered  and  prevented  him, 

Vol.  i— 22 
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threatened  his  life,  with  force  of  arms  demanded  of  him  a  large  sum 
of  money,  and  imprisoned  and  detained  him  for  the  space  of  four 
days,  and  until  he  paid  them  the  sum  of  $2,500  for  his  enlarge- 
ment." 

That  South,  the  sheriff,  heing  present,  the  plaintiff,  Pottle,  applied 
to  him  for  protection,  and  requested  him  to  keep  the  peace  of  the 
State  of  Maryland,  he,  the  said  sheriff,  having  power  and  authority 
so  .to  do.  That  the  sheriff  neglected  and  refused  to  protect  and 
defend  the  plaintiff,  and  to  keep  the  peace,  wherefore  it  is  charged 
"  the  sheriff  did  not  well  and  truly  execute  and  perform  the  duties 
required  of  him  hy  the  laws  of  said  State ;"  and  thereby  the  said 
writing  obligatory  became  forfeited,  and  action  accrued  to  the 
plaintiff. 

This  declaration  does  not  charge  the  sheriff  with  a  breach  of  his 
duty  in  the  execution  of  any  writ  or  process  in  which  Pottle,  the 
real  plaintiff  in  this  case,  was  personally  interested,  but  a  neglect 
or  refusal  to  preserve  the  public  peace,  in  consequence  of  which  the 
plaintiff  suffered  great  wrong  and  injury  from  the  unlawful  violence 
of  a  mob.  It  assumes  as  a  postulate,  that  every  breach  or  neglect 
of  a  public  duty  subjects  the  officer  to  a  civil  suit  by  any  individual 
who,  in  consequence  thereof,  has  suffered  loss  or  injury  ;  and  conse- 
quently, that  the  sheriff  and  his  sureties  are  liable  to  this  suit  on 
his  bond,  because  he  has  not  *^  executed  and  performed  all  the  duties 
required  of  and  imposed  on  him  by  the  laws  of  the  State." 

The  powers  and  duties  of  the  sheriff  are  usually  arranged  under 
four  distinct  classes : 

1.  In  his  judicial  capacity  he  formerly  held  the  sheriff's  tourn, 
or  county  courts,  and  performed  other  functions  which  need  not  be 

enumerated. 
[*402]       *2.  As  king's  bailiff,  he  seized  to  the  king's  use  all 
escheats,  forfeitures,  waifs,  wrecks,  estrays,  &c. 

3.  As  conservator  of  the  peace  in  his  county  or  bailiwick,  he  is 
the  representative  of  the  king,  or  sovereign  power  of  the  State  for 
that  purpose.  He  has  the  care  of  the  county,  and,  though  forbid- 
den by  magna  charta  to  act  as  a  justice  of  the  peace  in  trial  of 
criminal  cases,  he  exercises  all  the  authority  of  that  office  where 
the  public  peace  was  concerned.  He  may  upon  view,  without  writ 
or  process,  commit  to  prison  all  persons  who  break  the  peace  or 
attempt  to  break  it ;  he  may  award  process  of  the  peace,  and  bind 
any  one  in  recognizance  to  keep  it.  He  is  bound,  ex  officio^  to 
pursue  and  take  all  traitors,  murderers,  felons,  and  other  misdocrs, 
and  commit  them  to  jail  for  safe  custody.  For  these  purposes  he 
may  command  the  posse  comitaius  or  power  of  the  country ;  and 
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this  summons  every  one  over  the  age  of  fifteen  years  is  bound  to 
obey,  under  pain  of  fine  and  imprisonment. 

4.  In  his  ministerial  capacity  he  is  bound  to  execute  all  processes 
issuing  from  the  courts  of  justice.  He  is  keeper  of  the  county  jail, 
and  answerable  for  the  safe-keeping  of  prisoners.  He  summons 
and  returns  juries,  arrests,  imprisons,  and  executes  the  sentence 
of  the  court,  &c.,  &c.  1  Black.  Com.  343 ;  2  Hawk,  P.  C.  C.  8, 
§  4,  &c.,  &c. 

Originally  the  office  of  sheriff  could  be  held  by  none  but  men  of 
large  estate,  who  were  able  to  support  the  retinue  of  followers  which 
the  dignity  of  his  office  required,  and  to  answer  in  damages  to  those 
who  were  injured  by  his  neglect  of  duty  in  the  performance  of  his 
ministerial  functions.  In  more  modern  times,  a  bond  with  sureties 
supplies  the  place  of  personal  wealth.  The  object  of  these  bonds  is 
security,  not  the  imposition  of  liabilities  upon  the  sheriff,  to  which 
he  was  not  subject  at  common  law.  The  specific  enumeration  of 
duties  in  the  bond  in  this  case  includes  none  but  those  that  are 
classed  as  ministerial.  The  general  expression,  in  conclusion, 
should  be  construed  to  include  only  such  other  duties  of  the  same 
kind  as  were  not  specially  enumerated.  To  entitle  a  citizen  to  sue 
on  this  bond  to  his  own  use,  he  must  show  such  a  default  as  would 
entitle  him  to  recover  against  the  sheriff  in  an  action  on  the  case. 
When  the  sheriff  is  punishable  by  indictment  as  for  a  misdemeanor, 
in  cases  of  a  breach  of  some  public  duty,  his  sureties  are  not  bound  to 
suffer  in  his  place,  or  to  indemnify  individuals  for  the  consequences 
of  such  a  criminal  neglect. 

It  is  an  undisputed  principle  of  the  common  law,  that  for  a 
breach  of  a  public  duty,  an  officer  is  punishable  by  indictment ; 
but  where  he  acts  ministerially,  and  is  bound  to  render  certain 
services  to  individuals,  for  a  compensation  in  fees  or  salary, 
lie  *  is  liable  for  acts  of  misfeasance  or  non-feasance  to  the  [  *  403  ] 
party  who  is  injured  by  them. 

The  powers  and  duties  of  conservator  of  the  peace  exercised  by 
the  sheriff  are  not  strictly  judicial ;  but  he  may  be  said  to  act  as 
the  chief  magistrate  of  his  county,  wielding  the  executive  power 
for  the  preservation  of  the  public  peace.  It  is  a  public  duty,  for 
neglect  of  which  he  is  amenable  to  the  public,  and  punishable  by 
jodictment  only. 

The  history  of  the  law  for  centuries  proves  this  to  be  the  case. 
Actions  against  the  sheriff,  for  a  breach  of  his  ministerial  duties 
in  the  execution  of  process  are  to  be  found  in  almost  every  book  of 
reports.  But  no  instance  can  be  found  where  a  civil  action  has 
been  sustained  against  him  for  his  default  or  misbehavior  as  con- 
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servator  of  the  peace,  by  those  who  have  suflFered  injury  to  their 
property  or  persons  through  the  violence  of  mobs,  riots,  or  insur- 
rections. 

In  the  case  of  Entick  v.  Carrington,  State  Trials,  vol.  19,  page 
1062,  Lord  Camden  remarks:  ^^No  man  ever  heard  of  an  action 
against  a  conservator  of  the  peace,  as  such." 

The  case  of  Ashby  v.  White,  2  Lord  Raym.  938,  has  been  often 
quoted  to  show  that  a  sheriff  may  be  liable  to  a  civil  action  where 
he  has  acted  in  a  judicial,  rather  than  a  ministerial  capacity. 
This  was  an  action  brought  by  a  citizen  entitled  to  vote  for  mem- 
ber of  parliament,  against  the  sheriff  for  refusing  his  vote  at  an 
election.  Gould,  justice,  thought  the  action  would  not  lie,  because 
the  sheriff  acted  as  a  judge.  Powis,  because,  though  not  strictly 
a  judge,  he  acted  gM(3wi-judicially.  But  Holt,  C.  J.,  decided  that 
the  action  would  lie:  1.  ^'Because  the  plaintiff  had  a  right  or 
privilege.  2.  That,  by  the  act  of  the  officer,  he  was  hindered 
from  the  enjoyment  of  it.  3.  By  the  finding  of  the  jury  the  act 
was  done  maliciously."  The  later  cases  all  concur  in  the  doctrine, 
that  where  the  officer  is  held  liable  to  a  civil  action  for  acts  not 
simply  ministerial,  the  plaintiff  must  allege  and  prove  each  of 
these  propositions.  See  Cullen  v.  Morris,  2  Starkie,  N.  P.  C. ; 
Harman  v,  Tappenden,  1  East,  555,  &c.,  &c. 

The  declaration  in  the  case  before  us  is  clearly  not  within  the 
principles  of  these  decisions.  It  alleges  no  special  individual  right, 
privilege,  or  franchise  in  the  plaintiff,  from  the  enjoyment  of  which 
he  has  been  restrained  or  hindered  by  the  malicious  act  of  the  sher- 
iff; nor  does  it  charge  him  with  any  misfeasance  or  non-feasance  in 
his  ministerial  capacity,  in  the  execution  of  any  process  in  which 
the  plaintiff  was  concerned.  Consequently,  we  are  of  opinion  that 
the  declaration  sets  forth  no  sufficient  cause  of  action. 

The  judgment  of  the  circuit  court  is  therefore  reversed. 


IShlK 

38f  460 


The  Lafatettb  Insurance  Cobipant,  Plaintiff  in  Error,  v.  Matkard 

French  and  others. 

18  H.  404. 

CiTIZEKBHIP  OF  A  COBPOBATIOK — MISTAKE  IH  THE  NaKE  OF  COBPOEATIOV — LlABII«- 

ITT  TO  Suit  in  avotheb  State. 

1.  In  a  Btiit  in  the  circuit  courts,  it  is  not  a  sufficient  averment  of  citizenship  to  de- 
scribe the  defendant  as  '*  The  Lafayette  Insurance  Company,  a  citizen  of  the  State  of 
Indiana." 

2.  This  court  does  not  hold  that  either  a  voluntary  association  of  persons,  or  an  asso- 
ciation into  a  body  politic,  created  by  law,  is  a  citizen  of  a  State,  within  the  meaning 
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of  the  coDBtitotion ;  hat  a  statement  that  the  defendants  are  a  corporation  created 
under  the  laws  of  the  State  of  Indiana,  having  its  principal  place  of  bnsinees  in  that 
State,  is  sufficient.  They  bring  the  case  within  Marshall  v.  The  Railroad  Co.,  16  How. 
314 ;  21  Cortis,  153. 

3.  Where  such  a  corporation  is  permitted  by  the  statute  of  another  State  to  do  business 
therein,  the  latter  State*  has  a  right  to  impose,  as  a  condition  of  this  privilege,  that 
it  shall  be  suable  by  service  of  process  on  its  agent  within  the  State. 

4.  A  judgment  obtained  by  such  service  is,  under  the  constitution  and  acts  of  congress, 
entitled  to  the  same  faith  and  credit  in  any  other  State  as  it  has  by  law  and  usage 
in  the  State  where  it  was  rendered. 

5.  A  verbal  mistake  in  the  name  of  the  corporation,  in  the  first  suit,  does  not  render  it 
void ;  and  the  judgment  will  be  evidence  in  the  second,  if  there  is  an  averment  that 
the  defendant  is  the  same  corporation  sued  by  the  erroneous  name  in  the  first  suit. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Indiana. 

The  action  was  brought  on  a  judgment  obtained  in  the  State 
court  of  Ohio  against  the  defendant,  by  the  name  of  the  president, 
directors,  and  company  of  the  Lafayette  Insurance  Company.  No 
appearance  was  made  by  any  one,  but  service  was  had  on  the 
agent  of  defendant.  The  defendant's  real  corporate  name  was 
**The  Lafayette  Insurance  Company,"  and  it  was  incorporated 
nnder  the  law  of  the  State  of  Indiana,  and  did  insurance  business 
in  Ohio  by  its  agent.  The  statute  of  Ohio  authorized  service  of 
process  on  such  agent. 

JUr.  GiUetty  for  plaintiflF  in  error. 

Mr,  0,  H,  Smithy  for  defendants. 

*  Mr  Justice  Cuktis  delivered  the  opinion  of  the  court.  [  *  405  ] 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana,  in  an  action  of  debt  on  a  judg- 
ment recovered  in  the  commercial  court  of  Cincinnati,  in  the  State 
of  Ohio.  In  the  declaration,  the  plaintiffs  are  averred  to  be  citi- 
zens of  Ohio;  and  they  ** complain  of  the  Lafayette  Insurance  Com- 
pany, a  citizen  of  the  State  of  Indiana."  This  averment  is  not 
sufficient  to  show  jurisdiction.  It  does  not  appear  from  it  that  the 
Liafayette  Insurance  Company  is  a  corporation ;  or,  if  it  be  such, 
by  the  law  of  what  State  it  was  created.  The  averment,  that  the 
company  is  a  citizen  of  the  State  of  Indiana,  can  have  no  sensible 
meaning  attached  to  it.  This  court  does  not  hold,  that  either  a 
voluntary  association  of  persons,  or  an  association  into  a  body  poli- 
tic^ created  by  law,  is  a  citizen  of  a  State  within  the  meaning  of 
the  constitution.  And,  therefore,  if  the  defective  averment  in  the 
declaration  had  not  been  otherwise  supplied,  the  suit  must  have 
been  dismissed.     But  the  plaintiff's  replication  alleges  that  the 
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defendants  are  a  corporation,  created  under  the  laws  of  the  State 
of  Indiana,  having  its  principal  place  of  business  in  that  State. 
These  allegations  are  confessed  by  the  demurrer;  and  they  bring 
the  case  within  the  decision  of  this  court  in  Marshall  v.  The  Balti- 
more and  Ohio  Railroad  Company,  16  How.  314,  and  tUe  previous 
decisions  therein  referred  to. 

Upon  the  merits,  it  was  objected  that  the  judgment  declared  on 
was  rendered  by  the  commercial  court  of  Cincinnati,  without  juris- 
diction over  the  person  sued ;  and  the  argument  was,  that  as  this 
corporation  was  created  by  a  law  of  the  State  of  Indiana,  it  could 
have  no  existence  out  of  that  State,  and,  consequently,  could  not 

be  sued  in  Ohio. 
[  *  406  ]  *  The  precise  facts  upon  which  this  objection  depends, 
are  that  this  corporation  was  created  by  a  law  of  the  State 
of  Indiana,  and  had  its  principal  office  for  business  within  that 
State.  It  had  also  an  agent  authorized  to  contract  for  insurance, 
who  resided  in  the  State  of  Ohio.  The  contract  on  which  the  judg- 
ment in  question  was  recovered  was  made  in  Ohio,  and  was  to  be 
there  performed;  because  it  was  a  contract  with  the  citizens  of 
Ohio  to  insure  property  within  that  State.  A  statute  of  Ohio  makes 
special  provision  for  suits  against  foreign  corporations,  founded  on 
contracts  of  insurance  there  made  by  them  with  citizens  of  that 
State ;  and  one  of  its  provisions  is,  that  service  of  process  on  such 
resident  agent  of  the  foreign  corporation  shall  be  '^as  effectual  as 
though  the  same  were  served  on  the  principal." 

The  question  is,  whether  a  judgment  recovered  in  Ohio  against 
the  Indiana  corporation,  upon  a  contract  made  by  that  corporation 
in  Ohio  with  citizens  of  that  State  to  insure  property  there,  after 
the  law  above  mentioned  was  enacted — service  of  process  having 
been  made  on  such  resident  agent — is  a  judgn^nt  entitled  to  the 
same  faith  and  credit  in  the  State  of  Indiana  as  in  the  State  of 
Ohio,  under  the  constitution  and  laws  of  the  United  States. 

No  question  has  been  made  that  this  judgment  would  be  held 
binding  in  the  State  of  Ohio,  and  would  there  be  satisfied  out  of 
any  property  of  the  defendants  existing  in  that  State. 

The  act  of  May  26,  1790,  (1  Stats,  at  Large,  122,)  gives  to  a 
judgment  rendered  in  any  State  such  faith  and  credit  as  it  had  in 
the  courts  of  the  State  where  it  was  recovered.  But  this  provision, 
though  general  in  its  terms,  does  not  extend  to  judgments  rendered 
against  persons  not  amenable  to  the  jurisdiction  rendering  the  judg- 
ments. D'Arcy  v.  Ketchum,  11  How.  165.  And,  consequently, 
notwithstanding  the  act  of  congress,  whenever  an  action  is  brought 
in  one  State  on  a  judgment  recovered  in  another,  it  is  not  enough 
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to  show  it  to  be  valid  in  the  State  where  it  was  rendered ;  it  must 
also  appear  that  the  defendant  was  either  personally  within  the 
jarisdiction  of  the  State,  or  had  legal  notice  of  the  suit,  and  was 
in  some  way  subject  to  its  laws,  so  as  to  be  bound  to  appear  and 
contest  the  suit,  or  suffer  a  judgment  by  default.  In  more  general 
terms,  the  doctrine  of  this  court,  as  well  as  of  the  courts  of  many 
of  the  States,  is,  that  this  act  of  congress  was  not  designed  to  dis- 
place that  principle  of  natural  justice  which  requires  a  person  to 
have  notice  of  a  suit  before  he  can  be  conclusively  bound  by  its 
result;  nor  those  rules  of  public  law  which  protect  persons  and 
property  within  one  State  from  the  exercise  of  jurisdiction  over 
them  by  another. 

*This  corporation,  existing  only  by  virtue  of  a  law  of  [  *40'7  ] 
Indiana,  cannot  be  deemed  to  pass  personally  beyond  the 
limits  of  that  State.  Bank  of  Augusta  v,  Earle,  13  Pet.  519.  But 
it  does  not  necessarily  follow  that  a  valid  judgment  could  be  re* 
covered  against  it  only  in  that  State.  A  corporation  may  sue  in 
a  foreign  State,  by  its  attorney  there ;  and  if  it  fails  in  the  suit,  be 
subject  to  a  judgment  for  costs.  And  so  if  a  corporation,  though 
in  Indiana,  should  appoint  an  attorney  to  appear,  in  an  action 
brought  in  Ohio,  and  the  attorney  should  appear,  the  court  would 
have  jurisdiction  to  render  a  judgment,  in  all  respects  as  obliga- 
tory as  if  the  defendant  were  within  the  State.  The  inquiry  is  not 
whether  the  defendant  was  personally  within  the  State,  but  whether 
he,  or  some  one  authorized  to  act  for  him  in  reference  to  the  suit, 
had  notice  and  appeared ;  or,  if  he  did  not  appear,  whether  he  was 
bound  to  appear  or  suffer  a  judgment  by  default. 

And  the  true  question  in  this  case  is,  whether  this  corporation 
had  such  notice  of  the  suit^  and  was  so  far  subject  to  the  jurisdic- 
tion and  laws  of  Ohio,  that  it  was  bound  to  appear,  or  take  the 
consequences  of  non-appearance. 

A  corporation  created  by  Indiana  can  transact  business  in  Ohio 
only  with  the  consent,  express  or  implied,  of  the  latter  State.  13 
Pet.  519.  This  consent  may  be  accompanied  by  such  conditions  as 
Ohio  may  think  fit  to  impose ;  and  these  conditions  must  be  deemed 
valid  and  effectual  by  other  States,  and  by  this  court,  provided 
they  are  not  repugnant  to  the  constitution  or  laws  of  the  United 
States,  or  inconsistent  with  those  rules  of  public  law  which  secure 
the  jurisdiction  and  authority  of  each  State  from  encroachment  by 
all  others,  or  that  principle  of  natural  justice  which  forbids  con- 
demnation without  opportunity  for  defense. 

In  this  instance,  one  of  the  conditions  imposed  by  Ohio  was,  in 
effect^  that  the  agent  who  should  reside  in  Ohio  and  enter  into  con- 
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tracts  of  Insarance  there  in  behalf  of  the  foreign  corporation, 
should  also  be  deemed  its  agent  to  receive  service  of  process  in 
suits  founded  on  such  contracts.  We  find  nothing  in  this  pro- 
vision either  unreasonable  in  itself^  or  in  conflict  with  any  princi- 
ple of  public  law.  It  cannot  be  deemed  unreasonable  that  the 
State  of  Ohio  should  endeavor  to  secure  to  its  citizens  a  remedy, 
in  their  domestic  forum,  upon  this  important  class  of  contracts 
made  and  to  be  performed  within  that  State,  and  fully  subject  to 
its  laws;  nor  that  proper  means  should  be  used  to  compel  for- 
eign corporations,  transacting  this  business  of  insurance  within 
the  State,  for  their  benefit  and  profit,  to  answer  there  for  the 
breach  of  their  contracts  of  insurance  there  made  and  to  be  per- 
formed. 
[*408]  *Nor  do  we  think  the  means  adopted  to  effect  this 
object  are  open  to  the  objection,  that  it  is  an  attempt 
improperly  to  extend  the  jurisdiction  of  the  State  beyond  its  own 
limits  to  a  person  in  another  State.  Process  can  be  served  on  a 
corporation  only  by  making  service  thereof  on  some  one  or  more 
of  its  agents.  The  law  may,  and  ordinarily  does,  designate  the 
agent  or  officer,  on  whom  process  is  to  be  served.  For  the  pur- 
pose of  receiving  such  service,  and  being  bound  by  it,  the  corpora- 
tion is  identified  with  such  agent  or  officer.  The  corporate  power 
to  receive  and  act  on  such  service,  so  far  as  to  make  it  known  to 
the  corporation,  is  thus  vested  in  such  officer  or  agent.  Now, 
when  this  corporation  sent  its  agent  into  Ohio,  with  authority  to 
make  contracts  of  insurance  tljere,  the  corporation  must  be  taken 
to  assent  to  the  condition  upon  which  alone  such  business  could  be 
there  transacted  by  them ;  that  condition  being,  that  an  agent,  to 
make  contracts,  should  also  be  the  agent  of  the  corporation,  to 
receive  service  of  process  in  suits  on  such  contracts ;  and,  in  legal 
contemplation,  the  appointment  of  such  an  agent  clothed  him  with 
power  to  receive  notice,  for  and  on  behalf  of  the  corporation,  as 
effectually  as  if  he  were  designated  in  the  charter  as  the  officer  on 
whom  process  was  to  be  served ;  or,  as  if  he  had  received  from  the 
president  and  directors  a  power  of  attorney  to  that  effect.  The 
process  was  served  within  the  limits  and  jurisdiction  of  Ohio,  upon 
a  person  qualified  by  law  to  represent  the  corporation  there  in  re- 
spect to  such  service ;  and  notice  to  him  was  notice  to  the  corpora- 
tion which  he  there  represented,  and  for  whom  he  was  empowered 
to  take  notice. 

We  consider  this  foreign  corporation,  entering  into  contracts 
made  and  to  be  performed  in  Ohio,  was  under  an  obligation  to 
attend,  by  its  duly  authorized  attorney,  on  the  courts  of  that  State, 
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in  suits  founded  on  such  contracts,  whereof  notice  should  be  given 
by  due  process  of  law,  served  on  the  agent  of  the  corporation  resi- 
dent in  Ohio,  and  qualified  by  the  law  of  Ohio  and  the  presumed 
assent  of  the  corporation  to  receive  and  act  on  such  notice;  that 
this  obligation  is  well  founded  in  policy  and  morals,  and  not  incon- 
sistent with  any  principle  of  public  law  ;  and  that  when  so  sued  on 
such  contracts  in  Ohio^  the  corporation  was  personally  amenable  to 
that  jurisdiction ;  and  we  hold  such  a  judgment,  recovered  after 
such  notice  to  be  as  valid  as  if  the  corporation  had  had  its  habitat 
within  the  State ;  that  is,  entitled  to  the  same  faith  and  credit  in 
Indiana  as  in  Ohio,  under  the  constitution  and  laws  of  the  United 
States. 

We  limit  our  decision  to  the  case  of  a  corporation  acting  in  a 
State  foreign  to  its  creation,  under  a  law  of  that  State  which  re- 
cognized its  existence,  for  the  purposes  of  making  contracts  there 
and  being  sued  on  them,  through  notice  to  its  contracting 
*  agents.  The  case  of  natural  persons,  and  of  other  for-  [  *  409  ] 
eign  corporations,  is  attended  with  other  considerations, 
which  might  or  might  not  distinguish  it ;  upon  this  we  give  no 
opinion. 

This  decision  renders  it  unnecessary  to  consider  the  questions 
arising  under  the  counts  on  the  policy. 

It  was  objected  that  the  judgment  recovered  in  the  commercial 
court  was  against  *^the  president,  directors,  and  company  of  the 
Lafayette  Insurance  Company;"  while  this  action  is  against  the 
''Lafayette  Insurance  Company;"  but  the  declaration  describes 
the  judgment  correctly,  and  then  avers  that  the  judgment  was  re- 
covered against  the  defendants  by  that  other  name.  We  must 
assume  that  this  fact  was  proved ;  and  the  only  question  open  here 
is,  whether,  if  a  mistake  be  made  in  the  name  of  a  defendant,  and 
he  fails  to  plead  it  in  abatement,  the  judgment  binds  him,  though 
called  by  a  wrong  name.  Of  this,  we  have  no  doubt.  Evidence 
that  it  was  an  erroneous  name  of  the  same  person  must,  therefore, 
be  admissible ;  otherwise,  a  mistake  in  the  defendant's  name,  in- 
stead of  being  available  only  by  a  plea  in  abatement,  would  render 
a  judgment  wholly  inoperative. 

In  the  case  of  the  Medway  Cotton  Manufactory  v,  Adams,  10 
Mass.  860,  the  plaintiffs,  a  corporation,  declared  on  a  promissory 
note  made  to  Richardson,  Metcalf,  and  Co.,  and  averred  that  the 
maker  promised  the  corporation  by  that  name.  The  defendant 
demurred  to  the  declaration,  and  assigned,  in  argument,  the  same 
cause  which  has  been  relied  on  at  the  bar  in  this  case — that  it  was 
not  competent  to  prove  by  parol  evidence  that  the  promisee  of  the 
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note  was  the  corporation,  the  name  not  being  the  same.  The  conrt 
held  otherwise,  and  overruled  the  demurrer. 

A  similar  decision  was  made  in  an  action  of  debt  on  bond  by  the 
supreme  court  of  New  York,  in  the  case  of  New  York  African  Soci- 
ety V,  Varick  et  al.y  13  Johns.  38.  See,  also,  Inhabitants,  &c.  t;. 
Striug,  5  Halst.  323 ;  and  the  authorities  cited  in  the  cases  in  New 
York  and  Massachusetts. 

The  decision  of  the  circuit  court  is  affirmed. 

Mr.  Justice  Campbell  dissented. 


Joshua  B.  Stanford,  Plaintiff  in  Error,  v.  Clay  Taylob. 

18  H.  409. 
Spavibh  Land  Titles  ih  Missouri — Cohclusiveness  of  Subvet  after  Ck>HFi]tHATioy. 

1.  Where  there  is  a  tract  of  land  with  specific  boandaries,  confirmed  according  to  thoM 
ascertained  boandaries,  the  confirmee  has  a  title  on  which  he  can  maintain  eject- 
ment. 

2.  But  where  the  claim  has  no  ascertained  or  specific  boundaries,  and  the  judgment  of 
confirmation  requires  a  survey  to  ascertain  its  location,  the  executive  department 
alone  can  fix  the  boundaries  by  the  proper  survey,  and  that,  when  made,  is  con- 
clusive in  an  action  at  law. 

3.  Extrinsic  testimony  cannot  be  received  to  show  that  by  the  survey  the  land  was 
not  correctly  located. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Missouri. 
The  case  is  well  stated  in  the  opinion. 

Mr.  Latvrence  and  Mr.  Johnson,  for  plaintiff  in  error. 

Mr.  WilliamSy  for  defendant. 

[j*  411  ]  *Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
The  plaintiff,  Stanford,  sued  Taylor  in  ejectment,  claim- 
ing title  to  the  land  in  dispute  under  a  concession  from  ^'  Don  Fran- 
cisco Cruzat,  lieutenant  governor^  dated  in  1T85,  who  decreed  as 
follows : 

'^  In  view  of  what  is  set  forth  in  the  present  memorial,  presented 
hy  Angela  Chovin,  widow  of  the  deceased  Miguel  Bolica,  of  this 
town  of  St.  Louis,  under  date  of  the  sixth  of  May  of  the  current 
year,  I  have  granted  to  her  in  proprietary  title,  for  her,  her  heirs, 
and  others  who  may  represent  her  right,  forty  arpens  front  of  land 
upon  forty  in  depth,  along  the  river  called  De  las  FcubreSy  (Des 
P^res,)  from  the  north  to  the  south,  which  is  bounded  on  the  one 
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side  by  the  lands  of  Louis  Robert,  and  on  the  other  by  the  domain 
of  the  king,"  &c. 

This  claim  was  confirmed  in  general  terms  to  Jean  P.  Perry,  as 
assignee,  by  the  board  of  commissioners  sitting  at  St.  Louis,  in 
1811,  for  1,600  arpens,  ^'  situate  in  the  district  of  St.  Louis,  on  the 
river  Des  Pferes,"  and  ordered  to  be  surveyed  '^conformably  to  the 
possession,  by  virtue  of  a  concession,  or  order  of  survey,  from 
Francis  Cruzat,  lieutenant  general.'' 

The  plaintiflF  derives  title  under  Perry. 

The  survey  directed  to  be  made  by  the  board  of  commis- 
♦sione'-s  was  not  executed  till  1834,  when  the  surveyor  [*412] 
general  ordered  the  land  to  be  located  west  of  Louis 
Bobert's  tract,  and  on  both  sides  of  the  river  Des  Pferes.  But  the 
plaintiff  insists  that  the  land  granted  and  confirmed  adjoins  Rob- 
ert's tract  on  the  east,  and  that  the  location  is  so  plainly  apparent 
on  the  face  of  the  concession  as  not  to  require  a  survey;  and, 
furthermore,  he  offered  to  show  by  proof  that  the  possession  of 
Perry,  the  confirmee,  was  part  of  a  tract  of  land  east  of  the  tract 
of  Louis  Robert,  of  seven  by  forty  arpens,  and  adjoining  it;  and,  if 
located  there,  would  include  the  premises  in  controversy.  The 
court  rejected  the  evidence  offered,  and  permitted  the  defendant  to 
give  in  evidence  the  official  survey  of  the  tract  of  1,600  arpens;  to 
overcome  the  effect  of  which,  the  plaintiff  offered  to  prove  that  the 
official  survey  was  improperly  made  west  of  Robert's  tract,  and  not 
adjoining  it;  whereas  it  should  have  been  made  east  of  the  same. 
This  evidence  was  also  rejected,  when  the  court  instructed  the  jury 
as  follows:  ''The  parties  agreeing  that  the  official  survey  of  con- 
firmation, under  which  the  plaintiff  claims  the  land  in  dispute, 
does  not  include  the  premises  sued  for,  the  jury  ought  to  find  for 
the  defendant." 

To  the  rejection  of  the  parole  evidence,  and  to  the  charge  of  the 
court,  the  plaintiff  excepted. 

The  law  is  settled,  that  where  there  is  a  specific  tract  of  land 
confirmed,  according  to  ascertained  boundaries,  the  confirmee  takes 
a  title  on  which  he  may  sue  in  ejectment.  The  case  of  Bissell  v. 
Penrose,  8  How.  317,  lays  down  the  true  rule. 

But  where  the  claim  has  no  certain  limits,  and  the  judgment  of 
confirmation  carries  along  with  it  the  condition  that  the  land  shall 
be  surveyed,  and  severed  from  the  public  domain  and  the  lands  of 
others,  then  it  is  not  open  to  controversy,  that  the  title  attaches  to 
no  land ;  nor  has  a  court  of  justice  any  authority  in  law  to  ascer- 
tain and  establish  its  boundaries,  this  being  reserved  to  the  execu- 
tive department.   The  case  of  West  v,  Cochran,  17  How.  403,  need 
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only  be  referred  to  as  settling  this  point.  And  the  question  here 
is,  whether  the  concession  to  Perry  is  indefinite  and  vague,  and 
subject  to  be  located  at  different  places. 

It  is  to  be  forty  by  forty  arpens  in  extent;  it  is  to  lie  along  the 
river  Des  Pferes,  from  the  north  to  the  south  ;  and  to  be  bounded 
on  the  one  side  by  the  lands  of  Louis  Robert,  and  on  the  other  by 
the  domain  of  the  king.  On  ivhich  side  of  Robert's  land  it  is  to  lie, 
we  are  not  informed,  further  than  that  it  is  to  lie  along  the  river 
from  north  to  south.  The  record  shows,  that  if  surveyed  west  of 
Robert's  tract,  the  forty  by  forty  arpens  includes  the  river  Des 

Pferes ;  but  if  surveyed  east  of  Robert's  land,  it  will  not 
[*413]  include  the  river.     The  uncertainty  of  *  out-boundary  in 

this  instance  is  too  manifest,  in  our  opinion,  to  require 
discussion  to  show  that  a  public  survey  is  required  to  attach  the 
concession  to  any  land. 


James  C.  Converse,  Administrator,  &c.,  Plaintiff  in  Error,  v,  Ben- 
jamin BuBGESS,  and  others. 
18  H.  413. 

Impkoper  Appraisemeitt  of  Imports— SUFFI0IE507  of  Notice  of  Grounds  of  Pro- 
test. 

1.  The  tarifif  act  of  1846  required  the  collector  to  designate  on  the  invoice  at  least  one 
package  of  every  invoice,  and  one  package  at  least  of  every  ten  of  goods,  shoald  he 
or  the  appraisers  deem  it  necessary,  to  be  opened  and  examined  by  the  appraisers. 
This  was  not  done  in  this  case. 

2.  Proof  was  admissible,  in  action  to  recover  the  duties  as  improperly  assessed,  that 
the  appraisers  did  not  examine  or  see  any  of  the  original  packages,  but  only  samples, 
(of  sugars,)  which  had  been  taken  out  several  weeks  before,  and  which  could  not 
afford  a  true  criterion  of  their  value. 

3.  A  protest  on  the  ground  that  the  goods  were  not  fairly  and  faithfully  examined  by 
the  appraisers  is  sufficient  to  permit  this  evidence. 

4.  While  it  may  be  conceded  that  the  judgment  of  the  appraisers  is  conclosive,  if  made 
upon  a  sufficient  examination,  the  proof  of  failure  to  examine  one  in  ten,  or  indeed 
any  of  the  packages,  as  the  law  requires,  destroys  the  conclusiveness  of  their  ap- 
praisement. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Massachusetts,  and  the  case  is  fully  stated  in  the  opinion. 

Mr.  Cvshing^  attorney  general,  for  plaintiff  in  error. 

Mr.  AndroSy  for  defendants. 

[  *  414  ]      *  Mr .  Justice  Campbell  delivered  the  opinion  of  the  court. 
The  intestate  of  the  plaintiff  is  charged  in  this  judgment 
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for  an  excess  of  duties  collected  by  him  in  his  capacity  of  collector 
of  customs  at  the  port  of  Boston^  under  color  of  a  law  of  the  United 
States. 

The  defendants  in  April,  1850,  imported  into  Boston  an  invoice 
of  sugars  from  the  Island  of  Cuba,  and  made  entry  as  in  case  of 
goods  purchased,  by  the  production  of  the  invoice  and  an  oath 
that  it  exhibited  a  just  and  faithful  account  of  the  actual  cost  and 
all  charges  thereon,  &c.  The  public  appraisers  advanced  the  val- 
uation of  the  merchandise  contained  in  the  invoice  ten  per  cent, 
above  the  invoice  price,  and  made  their  return  to  the  collector  ac- 
cordingly, the  14th  May,  1850.  From  this  valuation  the  defend- 
ants appealed,  and  merchant  appraisers  were  appointed  to  make 
a  new  appraisement.  These  returned  their  report  the  4th  June^ 
to  the  effect  that  the  sugars  could  not  have  been  purchased  at  the 
time  of  exportation  for  less  than  the  sum  assessed  by  the  appraisers, 
at  the  principal  markets  of  Cuba. 

Duties  were  levied  according  to  this  appraisement,  and  also  an 
additional  duty  of  20  per  cent,  under  the  8th  section  of  the  act  of 
30th  July,  1846.  These  duties  were  paid  4th  June,  1850,  under 
a  protest,  by  the  defendants,  with  the  declared  'intention 
*  of  reclaiming  the  same  or  any  part  thereof  as  may  be  [  "*"  415  ] 
found  to  have  been  illegally  paid  by  them;"  and  affirm 
as  the  ground  of  their  protest  the  ''fair  valuation  in  the  invoice, 
and  that  the  goods  were  not  fairly  and  faithfully  examined  by  the 
appraisers." 

Upon  the  trial  of  the  cause  the  importers  (defendants)  offered  to 
prove  that  the  merchant  appraisers  did  not  examine  nor  see  any 
of  the  original  packages  of  the  merchandise  in  question,  but  only 
saw  samples  which  had  been  taken  on  the  26th  April,  1850,  from 
one  in  ten  of  the  packages  described  in  the  invoice ;  and  that  such 
samples  so  drawn  and  exposed  to  the  air  would  not  afford  a  true 
criterion  by  which  to  judge  of  the  importation ;  and  claimed  the 
jight  to  go  behind  the  return  of  the  said  merchant  appraisers,  on 
the  ground  that  they  had  not  examined  the  sugars  as  required  by 
law,  and  to  put  that  as  a  question  of  fact  to  the  jury^  without  alleg- 
ing fraud. 

The  collector  (plaintiff's  intestate)  objected  to  this  evidence,  and 
claimed  that  the  decision  of  the  appraisers  was  in  the  nature  of  an 
award  and  final  under  the  statute,  and  not  open  under  this  protest^ 
in  the  absence  of  fraud,  to  review. 

The  circuit  court  admitted  this  evidence,  and  decided  that  the 
importers  (defendants)  might  go  to  the  jury  on  the  facts,  whether 
the  examination  made  by  the  merchant  appraisers  was  in  substance 
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and  effect  equivalent  to  an  examination  of  one  package  in  ten  of 
the  importation,  and  if  it  was  not,  that  the  appraisement  was  void. 

A  verdict  and  judgment  were  rendered  in  favor  of  the  importers, 
and  these  decisions  of  the  circuit  court  have  been  assigned  for  error 
in  this  court. 

The  right  of  an  importer,  who  has  paid  money,  under  a  valid 
protest,  to  a  collector  of  the  customs,  for  duties  illegally  assessed, 
to  maintain  an  action  for  its  return  has  been  acknowledged  by  con- 
gress and  in  this  court.  5  Stats,  at  Large,  727,  c.  22;  Greely  v. 
Thompson,  10  How.  225.  The  only  inquiries  in  such  an  action 
are,  whether  the  duties  have  been  legally  cliarged,  and  does  the 
})rotest  conform  to  the  act  of  congress  above  cited?  The  ascertain- 
ment of  the  value  of  imports,  upon  which  the  assessment  of  duties 
is  made,  is  confided  in  the  first  instance  to  officers  of  the  govern- 
ment, and,  in  the  case  of  dissatisfaction  of  the  importer  with  their 
assessment,  to  discreet  and  experienced  merchants  familiar  with 
the  character  and  value  of  the  goods  in  question,  whose  decision  is 
final,  provided  it  is  made  in  pursuance  of  law. 

They  are  required  by  all  reasonable  ways  or  means  in  their 
power  to  ascertain,  estimate,  and  appraise  'Hhe  true  and  actual 
market  value  and  wholesale  price  of  the  import,"  at  the  time  and 
place  or  places  specified  in  the  statutes,  ''any  invoice  or 
[  *  416  ]  *  affidavit  thereto  to  the  contrary  notwithstanding ;"  they 
are  authorized  ^'to  call  before  them  and  examine  upon 
oath  or  affirmation  any  owner,  importer,  consignee,  or  other  per- 
son^ touching  any  matter  or  thing  they  may  deem  material  in 
ascertaining  the  true  market  value  or  wholesale  price  of  any  mer- 
chandise imported,  and  to  require  the  production,  on  oath  or  affirm- 
ation, of  any  letters,  accounts,  or  invoices  in  his  possession  relating 
to  the  same."  It  is  the  duty  of  the  collector  to  designate  on  the 
invoice  at  least  one  package  of  every  invoice,  and  one  package  at 
least  of  every  ten  packages  of  goods,  wares,  and  merchandise,  and 
a  greater  number,  should  he,  or  either  of  the  appraisers,  deem  it 
necessary,  to  be  opened,  examined,  and  appraised,  and  shall  order 
the  package  or  packages  so  designated  to  the  public  stores  for  ex- 
amination. 5  Stats,  at  Large,  563-565,  §§  16,  17,  21.  The  ap- 
^praisers  take  an  oath  diligently  and  faithfully  to  examine  and 
inspect  such  goods,  wares,  and  merchandise  as  the  collector  may 
(direct,  and  truly  to  report,  to  the  best  of  their  knowledge  and 
belief,  the  true  value  thereof.     3  Stats,  at  Large,  735,  §  16. 

These  acts  of  congress  provide  for  the  appointment,  regulate  the 
duties,  and  impose  the  limitations  on  the  authority  of  the  appraisers, 
and  determine  the  conditions  on  which  the  validity  of  their  assess- 
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ment  depends.  All  their  powers  are  derived  from  these  acts,  and 
it  is  their  duty  to  observe  the  restrictions,  and  to  obey  the  direc- 
tions they  contain.  In  the  present  instance,  there  was  a  neglect 
of  the  positive  mandate  ^'to  open,  examine,  and  appraise  one  pack- 
age of  every  invoice,  and  one  package,  at  least,  of  every  ten  pack- 
ages of  goods,  wares,  and  merchandise;"  and  the  jury  have  found, 
that  the  inquiry  they  made  was  not,  in  substance  nor  in  effect,  an 
equivalent  for  such  an  examination. 

We  are,  therefore,  of  the  opinion  that  the  importer  was  not  pre- 
cluded by  their  return  from  disputing  the  sufficiency  or  accuracy 
of  their  assessment.  But  to  enable  the  importer  to  do  this,  he 
must,  before  making  payment  of  the  duties,  enter  '*a  protest,"  in 
writing,  signed  by  him,  setting  forth,  '^distinctly  and  specifically, 
the  grounds  of  objection"  to  the  payment  of  the  duties.  In  the 
present  instance  there  was  a  protest,  to  which  there  is  no  objection, 
except  that  its  statement  was  not  sufficiently  distinct  and  specific. 
The  ground  of  objection  stated  in  the  protest  is,  ''that  the  goods 
were  not  fairly  and  faithfully  examined  by  the  appraisers." 

And  the  proof  offered  was,  that  the  appraisers  did  not  examine 
nor  see  any  of  the  original  packages  of  the  merchandise,  and  only 
saw  samples  which  had  been  taken  several  weeks  before,  and  which 
would  not  afford  a  true  criterion  by  which  to  judge  of  the  importa- 
tion. 

This  statute  was  designed  for  practical  use  by  men  en- 
gaged *in  active  commercial  pursuits,  and  was  intended  [*417] 
to  superinduce  a  prompt  and  amicable  settlement  of  differ- 
ences between  the  government  and  the  importer.  The  officers  of 
the  government  on  the  one  part,  and  the  importer  or  his  agent  on 
the  other,  are  brought  into  communication  and  intercourse  by  the 
act  of  entry  of  the  import,  and  opportunities  for  explanation  easily 
occur  for  every  difference  that  may  arise.  We  are  not,  therefore, 
disposed  to  exact  any  nice  precision,  nor  to  apply  any  strict  rule 
of  construction  upon  the  notices  required  under  this  statute.  It 
is  sufficient  if  the  importer  indicates  distinctly  and  definitely  the 
source  of  his  complaint,  and  his  design  to  make  it  the  foundation 
for  a  claim  against  the  government. 

In  the  present  instance,  he  asserts  that  the  goods  were  not  fairly 
and  faithfully  examined  by  the  appraisers.  This,  we  think,  was 
sufficient,  without  disclosing  the  grounds  upon  which  he  contended 
that  the  appraisement  was  unfair  or  unfaithful. 

In  Jones  v.  Bird,  5  B.  &  A.  837,  which  arose  under  a  local  act 
of  parliament  relating  to  the  commissioners  of  sewers  for  West- 
minster, which  provides  that  no  plaintiff  should  recover  in  any 
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action  for  anything  done  under  certain  acts  of  parliament,  unless 
notice  was  given  to  the  defendants,  specifying  the  cause  of  action, 
Chief  Justice  Abbott  said :  ^^I  think  the  notice  sufficient,  and  that 
it  ought  not  to  be  construed  with  great  strictness,  its  object  being 
merely  to  inform  the  defendant  substantially  of  the  ground  of  the 
complaint,  but  not  of  the  mode  or  manner  in  which  the  injury  has 
been  sustained."  And  Justice  Bay  ley  said  :  "A  notice  of  this  sort 
does  not  require  the  same  precision  as  a  declaration.  It  is  quite 
sufficient  if  it  calls  the  attention  of  the  defendants  to  the  general 
nature  of  the  injury,  so  that  they  may  go  to  the  premises  and  see 
what  the  ground  of  complaint  is." 

Under  the  act  of  24  George  II.,  c.  44,  which  required  a  notice  to 
justices  of  the  peace  which  should  contain,  ^^  clearly  and  explicitly, 
the  course  of  action  which  the  party  hath,  or  claimeth  to  have," 
the  court  of  exchequer  held  a  notice  sufficient,  although  it  was  in 
the  form  of  a  declaration,  and  comprised  not  only  the  specific  com- 
plaint, but  all  the  redundancy  and  general  averments  which  the 
experience  of  pleaders  has  led  them  to  introduce  into  that  descrip- 
tion of  pleadings,  '^for  it  could  not  have  misled  nor  imposed  any 
difficulty  on  the  defendants,  as  to  the  tender  of  the  amends  they 
might  have  thought  fit  to  make,  and  is^  therefore,  sufficient." 
Gimbert  v.  Coyney,  McClelland  &  T.  469, 

These  authorities  disclose  a  sound  principle  of  interpretation  in 
regard  to  such  notices,  and  support  the  principle  we  have  an- 
nounced in  respect  to  that  under  consideration. 

Upon  the  whole  case,  we  think  there  is  no  error  in  the  record, 
and  judgment  is  affirmed. 

[  *  418  ]      *  Mr.  Chief  Justice  Taney,  Mr.  Justice  Daniel,  and  Mr. 
Justice  Neison  dissented. 

Mr.  Chief  Justice  Taney.  I  dissent  from  the  opinion  of  the 
court,  being  of  opinion  that  the  grounds  of  objection  are  not  "  dis- 
tinctly and  specifically"  set  forth  in  the  protest,  within  the  mean- 
ing of  the  act  of  congress,  and  that  the  protest  did  not  apprise  the 
collector  of  the  particular  objection  taken  at  the  trial,  and  which 
could  easily  have  been  removed  by  another  appraisement  if  it  had 
been  brought  to  the  notice  of  the  collector  in  the  protest. 

Mr.  Justice  Daniel  and  Mr.  Justice  NsiaoN  concurred  with  the 
Chief  Justice. 
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BicHARD  C.  Stockton,  Appellant,  v.  James  C.  Ford. 

18  H.  418. 
^  Bab  of  Fobmee  Adjcdioatioe. 

1.  Thid  suit  is  between  the  same  parties,  and  involves  the  same  subject-matter,  as  the 
case  reported  in  11  How.  232;  18  Curtis,  609. 

2.  That  suit  is  therefore  a  bar  to  the  relief  sought  in  the  present  suit,  notwithstanding 
the  plaintiff  now  endeavors  to  recover  for  attorney's  fees  and  other  costs. 

3.  The  frame  of  the  bill  in  the  former  ease  was  one  under  which  this  claim  might  have 
been  set  ap  and  litigated,  and  ought  to  have  been  set  up,  if  intended  to  be  asserted 
at  all.  It  cannot  be  made  the  foundation  of  a  new  suit,  to  enforce  it  against  the 
eame  property  that  was  the  subject  of  the  former  litigation. 

Appeal  from  the  circuit  court  for  the  eastern  district  of  Lou^ 
isiana. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  Stockton  and  Mr.  Johnson^  for  appellant. 

Mr.  Duncan^  for  appellee. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  419  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Louisiana. 

The  hill  was  filed  by  the  plaintiff  to  charge  the  plantation  and 
slaves  of  the  defendant  with  a  judicial  mortgage,  originally  obtained 
by  one  Prior,  against  the  firm  of  N.  and  E.  Ford  and  Co.  The 
plaintiff  claims  an  interest  in  this  mortgage,  first,  by  purchase  on 
execution  against  Prior ;  and,  second,  by  a  trust  created  in  the 
assignment  of  the  same  by  Prior,  under  which  the  defendant  derived 
title  to  it.  The  bill  sets  out  the  sale  of  the  mortgage  and  purchase 
by  the  plaintiff,  and  also  the  assignment  of  the  same  by  Prior  to 
Jones,  and  by  him  to  the  defendant.  The  assignment  to  Jones 
provided  for  the  payment  first  of  the  attorney's  fees  and  all  other 
costs  out  of  the  proceeds  of  the  judgment,  and  the  balance  to  be 
applied  to  the  debts  of  Prior  for  which  Jones  was  responsible,  and 
the  surplus,  if  any,  to  the  assignor. 

The  plaintiff  prayed  that  the  defendant  might  be  decreed  to  pay 
the  attorney's  fees  and  costs  on  obtaining  the  judicial  mortgage, 
according  to  the  condition  of  the  assignment ;  and  also  any  balance 
that  might  be  found  due  after  satisfying  the  debts  for  which  Jones 
was  responsible. 

The  defendant,  among  other  defenses,  set  up  a  former  suit  in  bar. 

A  previous  bill  had  been  filed  by  the  plaintiff  against  the  defend- 
aDt,  seeking  to  foreclose  this  judicial  mortgage,  in  which  the  same 

Vol.  i— 23 


354         SUPEEME  COURT  OF  THE  UNITED  STATES. 

Stockton  V.  Ford. 

title  as  in  this  case  under  the  execution  and  sale  against  Prior  was 
relied  on.  And,  among  other  defenses  to  that  suit,  the  defendant 
set  up  the  assignment  of  the  mortgage  by  Prior  to  Jones  previous 
to  the  said  sale  on  execution,  and  by  Jones  to  the  defendant. 

This  right  of  the  plaintiff  to  the  judicial  mortgage  under  the  sale 
on  execution,  and  of  the  defendant  under  the  assignments,  were 
directly  involved  in  that  suit,  and  presented  the  principal  questions 
in  the  case.  The  validity  of  the  assignments  over  the  claim  of  the 
plaintiff  was  maintained  by  the  judgment  of  the  court  below,  and 
which  was  affirmed  on  appeal  to  this  court.  11  How.  232.  This 
court,  after  a  full  examination  of  the  pleadings  and  proof,  say, 
^'that  in  any  view,  therefore,  that  can  be  properly  taken  of  the 
case,  the  plaintiff  has  shown  no  right  or  interest  in  the  judicial 
mortgage,  which  he  seeks  to  enforce  against  the  plantation  and 
slaves  in  question.     The  whole  interest  is  in  the  defendant." 

The  court  also  observed,  ^Hhat  the  assignment  (to  Jones)  was 
made  upon  full  consideration,  without  any  concealment,  or,  for 
aught  that  appears,  intent  to  hinder  and  delay  creditors; 
[  *  420  ]  and  *  was  well  known  to  the  plaintiff  long  before  he  became 
the  purchaser  at  the  sheriff's  sale.  It  passed  the  legal 
interest  in  the  judicial  mortgage  out  of  Prior,  and  vested  it  in 
Jones,  as  early  as  the  12th  of  March,  1840,  and  we  are  wholly 
unable  to  perceive  any  ground  of  equity  in  the  plaintiff,  or  of  those 
under  whom  he  holds,  for  disturbing  it  through  a  judgment  against 
the  assignor,  rendered  nearly  two  years  afterwards.  The  sheriff's 
sale,  therefore,  could  not  operate  to  pass  any  interest  in  it  to  the 
plaintiff." 

One  of  the  questions  now  sought  to  be  agitated  again  is  precisely 
the  same  as  this  one  in  the  previous  suit ;  namely,  the  right  of  the 
plaintiff  to  the  judicial  mortgage  under  the  execution  and  sale 
against  Prior.  The  other  is  somewhat  varied ;  namely,  the  equi- 
table right  or  interest  in  the  mortgage  of  the  plaintiff,  as  the  attor- 
ney of  Prior,  for  the  fees  and  costs  provided  for  in  the  assignment 
to  Jones.  But  this  question  was  properly  involved  in  the  former 
case,  and  might  have  been  there  raised  and  determined.  The 
neglect  of  the  plaintiff  to  avail  himself  of  it,  even  if  it  were  tenable, 
furnishes  no  reason  for  another  litigation.  The  right  of  the  respect- 
ive parties  to  the  judicial  mortgage  was  the  main  question  in  the 
former  suit.  That  issue,  of  course,  involved  the  whole  of  any 
partial  interest  in  the  mortgage.  We  are  satisfied,  therefore,  that 
the  former  suit  constitutes  a  complete  bar  to  the  present. 

The  court,  in  the  former  suit,  also  expressed  the  opinion  that  the 
plaintiff  was  not  in  a  situation  to  maintain  his  claim  of  title  to  the 
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mortgage  under  the  execution  and  sale  against  Prior ;  as  it  appeared 
in  that  case  that  he  was  the  attorney  of  Prior  in  the  judicial  mort- 
gage, and  stood  in  that  relation  to  Jones  at  the  time  of  the  purchase, 
and,  for  aught  that  appears,  had  made  the  purchase  without  his 
knowledge  or  consent;  and  that,  under  such  circumstances,  the 
purchase  would  enure  to  the  benefit  of  the  client  and  those  holding 
under  him. 

It  is  due  to  the  plaintiff  to  say,  that  the  evidence  in  this  case, 
explanatory  of  the  point  in  the  former,  shows  that  he  did  not  stand 
in  the  relation  of  attorney  to  Jones  at  the  time  of  the  sale ;  or,  at 
least,  had  no  reason  to  suppose  that  he  stood  in  that  relation ;  and 
that  no  just  ground  for  censure  exists  in  the  transaction  against 
him — the  explanatory  evidence  has  fully  removed  it. 

We  think  the  decree  below  is  right,  and  should  be  affirmed. 


State  of  Pehkstlvania  v.  The  WHEEiiNa  and  Belmont  BRmaB 

Company  et  cd. 

18  H  421. 

Power  of  Covobess  uvbeb  the  Gohmesgb  Clause  of  the  Cohstitutiok — Legisla- 
tive Iktebfebences  with  Judicial  Functions. 

1.  The  majority  of  the  court  in  this  case,  as  reported  in  13  How.  518 ;  19  Cartis,  621 ; 
held  that  the  erection  of  the  hridge,  so  far  as  it  interfered  with  the  free  and  unob- 
structed navigation  of  the  Ohio  river,  was  inconsistent  with  and  a  violation  of  acts 
of  congress,  and  was  not  protected  by  the  legislation  of  Virginia,  because  that  stat- 
ute was  in  conflict  with  the  acts  of  congress. 

2.  The  court  was  also  of  opinion  that,  under  the  power  vested  in  congress  to  regulate 
commerce  among  the  States,  its  legislation  on  the  subject  was  valid. 

3.  And  the  court  is  of  opinion  that  the  power  to  regulate  commerce  includes  the  au- 
thority to  license  and  authorize  the  erection  of  bridges  across  navigable  streams, 
and  to  prescribe  their  height,  location,  and  other  circumstances  affecting  their  rela- 
tion to  navigation. 

4.  In  declaring  by  statute,  therefore,  that  the  bridge,  as  it  stood  when  the  decree  in  this 
case  was  rendered,  in  1852,  was  a  lawful  structure,  anything  in  the  laws  of  the 
United  States  to  the  contrary  notwithstanding,  congress  acted  upon  a  subject  within 
its  power  and  control. 

5.  The  effect  of  this  statute  was  not  to  declare  void  the  decree  of  the  court  already 
rendered.  It  did  not  affect  the  fact  that,  at  the  time  the  decree  was  rendered,  this 
bridge  was  a  nuisance,  and  by  the  law  then  in  force  ought  to  be  abated. 

6.  Nor  could  it,  nor  did  it,  affect  the  right  of  plaintiff  to  the  costs  recovered  in  that 
suit,  nor,  if  damages  had  been  recovered,  would  they  have  been  released. 

7.  But  that  which,  by  the  law  as  it  stood,  was  liable  to  be  removed  as  a  nuisance,  is 
now  by  law  no  longer  a  nuisance.  The  foundation  on  which  that  part  of  the  decree 
was  based  is  gone ;  and  as  this  is  effected  by  a  lawful  exercise  of  the  power  of  con- 
gress, the  decree  can  no  further  be  executed. 
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8.  Nor  is  the  act  of  congress  liable  to  the  objection  that  it  gives  a  preference  to  the 
ports  of  one  State  over  those  of  another. 

9.  Nor  is  it  void  as  being  in  conflict  with  the  compact  2)etween  the  States  of  Virginia 
and  Kentucky.  No  such  compact  between  States  can  impose  a  restriction  on  the 
power  granted  congress  by  the  constitntion. 

This  case  was  originally  brought  in  this  court  as  a  suit  in  equity, 
a  State  being  party  plaintiff;  and  the  principal  case  is  reported  in 
13  How.  618;  19  Curtis,  621. 

After  the  decree  ordering  the  abatement  of  the  bridge,  congress 
enacted,  (10  Stats,  at  Large,  112,)  'Hhat  the  bridges  across  the  Ohio 
river  at  Wheeling,  in  the  State  of  Virginia,  and  at  Bridgeport,  in 
the  State  of  Ohio,  abutting  on  Zane's  Island,  in  said  river,  are 
hereby  declared  to  be  lawful  structures,  in  their  present  positions 
and  elevations,  and  shall  be  so  held  and  taken  to  be,  anything  in 
the  law  or  laws  of  the  United  States  to  the  contrary  notwithstand- 
ing," and  said  bridges  were  declared  post-roads,  and  the  company 
was  authorized  to  maintain  them  in  that  position,  and  vessels  nav- 
igating the  river  were  required  to  regulate  the  use  of  their  vessels 
and  boats,  and  the  pipes  and  chimneys  belonging  to  them,  so  as 
not  to  interfere  with  the  elevation  and  construction  of  said  bridges. 

The  case  now  came  on  to  be  heard  on  several  motions  to  enforce 
the  original  decree  by  process  of  attachment  for  contempt,  and  in 
regard  to  an  injunction  granted  by  Mr.  Justice  Grier  in  vacation 
against  the  bridge  company,  which  the  company  had  disregarded. 

Mr.  Edwin  M.  Stanton,  for  complainant. 

Mr.  Johnson  and  Mr.  Charles  M.  Btissell,  for  defendants. 

[  *  429]  *  Mr.  Justice  Nei^on  delivered  the  opinion  of  the  court. 
The  motion  in  this  case  is  founded  upon  a  bill  filed  to 
carry  into  execution  a  decree  of  the  court,  rendered  against  4he  de- 
fendants at  the  adjourned  term  in  May,  1852,  which  decree  declared 
the  bridge  erected  by  them  across  the  Ohio  river,  between  Wheel- 
ing and  Zane's  Island,  to  be  an  obstruction  of  the  free  navigation 
of  the  said  river,  and  thereby  occasioned  a  special  damage  to  the 
plaintiff,  for  which  there  was  not  an  adequate  remedy  at  law,  and 
directed  that  the  obstruction  be  removed,  either  by  elevating  the 
bridge  to  a  height  designated,  or  by  abatement. 

Since  the  rendition  of  this  decree,  and  on  the  31st  August,  1852, 
an  act  of  congress  has  been  passed  as  follows:  '^That  the  bridges 
across  the  Ohio  river  at  Wheeling,  in  the  State  of  Virginia,  and  at 
Bridgeport,  in  the  State  of  Ohio,  abutting  on  Zane's  Island,  in  said 
river,  are  hereby  declared  to  be  lawful  structures  in  their  present 


DECEMBER  TERM,  1855.  367 


State  of  Pennaylvania  v.  'i'be  Wheeliog  and  Belnont  Bridge  Co. 

positions  and  elevations,  and  shall  be  so  held  and  taken  to  be,  any- 
thing in  the  law  or  laws  of  the  United  States  to  the  contrary  not- 
withstanding." 

And  further :  '*  That  the  said  bridges  be  declared  to  be  and  are 
established  post-roads  for  the  passage  of  the  mails  of  the  United 
States,  and  that  the  Wheeling  and  Belmont  Bridge  Company  are 
authorized  to  have  and  maintain  their  bridges  at  their  present  site 
and  elevation  ;  and  the  ofiScers  and  crews  of  all  vessels  and  boats 
navigating  said  river  are  required  to  regulate  the  use  of  their  said 
vessels,  and  of  any  pipes  or  chimneys  belonging  thereto,  so  as  not 
to  interfere  with  the  elevation  and  construction  of  said  bridges." 

The  defendants  rely  upon  this  act  of  congress  as  furnishing  au- 
thority for  the  continuance  of  the  bridge  as  constructed,  and  as 
superseding  the  effect  and  operation  of  the  decree  of  the  court  pre- 
viously rendered,  declaring  it  an  obstruction  to  the  navigation. 

On  the  part  of  the  plaintiff,  it  is  insisted  that  the  act  is  unconsti- 
tutional and  void,  which  raises  the  principal  question  in  the  case. 

In  order  to  a  proper  understanding  of  this  question  it 
is  *  material  to  recur  to  the  ground  and  principles  upon  [  *  430  ] 
which  the  majority  of  the  court  proceeded  in  rendering 
the  decree  now  sought  to  be  enforced. 

The  bridge  had  been  constructed  under  an  act  of  the  legislature 
of  the  State  of  Virginia;  and  it  was  admitted  that  act  conferred  full 
authority  upon  the  defendants  for  the  erection,  subject  only  to  the 
power  of  congress  in  the  regulation  of  commerce.  It  was  claimed, 
however,  that  congress  had  acted  upon  the  subject  and  had  regu- 
lated the  navigation  of  the  Ohio  river,  and  had  thereby  secured  to 
the  public,  by  virtue  of  its  authority,  the  free  and  unobstructed  use 
of  the  same ;  and  that  the  erection  of  the  bridge,  so  far  as  it  inter- 
fered with  the  enjoyment  of  this  use,  was  inconsistent  with  and  in 
violation  of  the  acts  of  congress,  and  destructive  of  the  right  de- 
rived under  them ;  and  that^  to  the  extent  of  this  interference  with 
the  free  navigation  of  the  river,  the  act  of  the  legislature  of  Vir- 
ginia afforded  no  authority  or  justification.  It  was  in  conflict  with 
the  acts  of  congress,  which  were  the  paramount  law. 

This  being  the  view  of  the  case  taken  by  a  majority  of  the  court, 
they  found  no  dilBSculty  in  arriving  at  the  conclusion,  that  the  ob- 
struction of  the  navigation  of  the  river,  by  the  bridge,  was  a  viola- 
tion of  the  right  secured  to  the  public  by  the  constitution  and  laws 
of  congress,  nor  in  applying  the  appropriate  remedy  in  behalf  of 
the  plaintiff.  The  ground  and  principles  upon  which  the  court 
proceeded  will  be  found  reported  in  13  How.  518. 

Since,  however,  the  rendition  of  this  decree,  the  acts  of  congress, 
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already  referred  to,  have  been  passed,  by  which  the  bridge  is  made 
a  post-road  for  the  passage  of  the  mails  of  the  United  States,  and 
the  defendants  are  authorized  to  have  and  maintain  it  at  its  pres- 
ent site  and  elevation,  and  requiring  all  persons  navigating  the 
river  to  regulate  such  navigation  so  as  not  to  interfere  with  it. 

So  far,  therefore,  as  this  bridge  created  an  obstruction  to  the  free 
navigation  of  the  river,  in  view  of  the  previous  acts  of  congress, 
they  are  to  be  regarded  as  modified  by  this  subsequent  legislation; 
and,  although  it  still  may  be  an  obstruction  in  fact,  is  not  so  in  the 
contemplation  of  law.  We  have  already  said,  .and  the  principle  is 
undoubted,  that  the  act  of  the  legislature  of  Virginia  conferred  full 
authority  to  erect  and  maintain  the  bridge,  subject  to  the  exercise 
of  the  power  of  congress  to  regulate  the  navigation  of  the  river. 
That  body  having  in  the  exercise  of  this  power,  regulated  the  nav- 
igation consistent  with  its  preservation  and  continuation,  the  au- 
thority to  maintain  it  would  seem  to  be  complete.  That  authority 
combines  the  concurrent  powers  of  both  governments.  State  and 
federal,  which,  if  not  sufficient,  certainly  none  can  be  found  in  our 

system  of  government. 

[  *  431  ]      *  We  do  not  enter  upon  the  question,  whether  or  not 

congress  possess  the  power,  under  the  authority  in  the 

constitution,  ^'  to  establish  post-offices  and  post-roads,"  to  legalize 

this  bridge ;   for,  conceding  that  no  such  powers  can  be  derived 

from  this  clause,  it  must  be  admitted  that  it  is,  at  least,  necessarily 

included  in  the  power  conferred  to  regulate  commerce  among  the 

several  States.     The  regulation  of  commerce  includes  intercourse 

and  navigation,  and,  of  course,  the  power  to  determine  what  shall 

or  shall  not  be  deemed  in  judgment  of  law  an  obstruction  to  navi- 

I  gation ;   and  that  power,  as  we  have  seen,  has  been  exercised  con- 

I  sistent  with  the  continuance  of  the  bridge. 

But  it  is  urged,  that  the  act  of  congress  cannot  have  the  effect 
and  operation  to  annul  the  judgment  of  the  court  already  rendered, 
or  the  rights  determined  thereby  in  favor  of  the  plaintiff.    This,  as 
'  a  general  proposition,  is  certainly  not  to  be  denied,  especially  as  it 

respects  adjudication  upon  the  private  rights  of  parties.  When 
they  have  passed  into  judgment  the  right  becomes  absolute,  and  it 
is  the  duty  of  the  court  to  enforce  it. 

The  case  before  us,  however,  is  distinguishable  from  this  class  of 
cases,  so  far  as  it  respects  that  portion  of  the  decree  directing  the 
abatement  of  the  bridge.  Its  interference  with  the  free  navigation 
of  the  river  constituted  an  obstruction  of  a  public  right  secured  by 
acts  of  congress. 

But,  although  this  right  of  navigation  be  a  public  right  common 
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to  all,  yet,  a  private  party  sustaining  special  damage  by  the  ob- 
struction may,  as  has  been  held  in  this  case,  maintain  an  action  at 
law  against  the  party  creating  it,  to  recover  his  damages ;  or,  to 
prevent  irreparable  injury,  file  a  bill  in  chancery  for  the  purpose 
of  removing  the  obstruction.     In  both  cases,  the  private  right  to 
damages,  or  to  the  removal,  arises  out  of  the  unlawful  interference 
with  the  enjoyment  of  the  public  right,  which,  as  we  have  seen,  is 
under  the  regulation  of  congress.     Now,  we  agree,  if  the  remedy 
in  this  case  had  been  an  action  at  law,  and  a  judgment  rendered  in 
favor  of  the  plaintiff  for  damages^  the  right  to  these  would  have 
passed  beyond  the  reach  of  the  power  of  congress.     It  would  have 
depended,  not  upon  the  public  right  of  the  free  navigation  of  the 
river,  but  upon  the  judgment  of  the  court.     The  decree  before  us, 
80  far  as  it  respects  the  costs  adjudged,  stands  upon  the  same  prin- 
ciples, and  is  unaffected  by  the  subsequent  law.     But  that  part  of 
the  decree,  directing  the  abatement  of  the  obstruction,  is  execu- 
tory, a  continuing  decree,  which  requires  not  only  the  removal  of 
the  bridge,  but  enjoins  the  defendants  against  any  reconstruction  or' 
continuance.     Now,  whether  it  is  a  future  existing  or  continuing 
obstruction  depends  upon  the  question  whether  or  not  it  inter- 
feres with  the  right  of  navigation.     If,  in  the  meantime, 
*  since  the  decree,  this  right  has  been  modified  by  the  [*432] 
competent  authority^  so  that  the  bridge  is  no  longer  an 
unlawful  obstruction,  it  is  quite  plain  the  decree  of  the  court  can- 
not be  enforced.     There  is  no  longer  any  interference  with  the 
enjoyment  of  the  public  right  inconsistent  with  law,  no  more  than 
there  would  be  where  the  plaintiff  himself  had  consented  to  it^ 
after  the  rendition  of  the  decree.     Suppose  the  decree  had  been 
executed,  and  after  that  the  passage  of  the  law  in  question,  can  it 
be  doubted  but  that  the  defendants  would  have  had  a  right  to  re- 
construct it?     And  is  it  not  equally  clear  that  the  right  to  main- 
tain it,  if  not  abated,  existed  from  the  moment  of  the  enactment? 
A  class  of  cases  that  have  frequently  occurred  in  the  State  courts 
contain  principles  analogous  to  those  involved  in  the  present  case. 
The  purely  internal  streams  of  a  State  which  are  navigable  belong 
to  the  riparian  owners  to  the  thread  of  the  stream,  and,  as  such, 
they  have  a  right  to  use  the  waters  and  bed  beneath,  for  their  own 
private  emolument,  subject  only  to  the  public  right  of  navigation. 
They  may  construct  wharves  or  dams  or  canals  for  the  purpose  of 
subjecting  the  stream  to  the  various  uses  to  which  it  may  be  ap- 
plied, subject  to  thig  public  easement.     But,  if  these  structures 
materially  interfere  with  the  public  right,  the  obstruction  may  be 
removed  or  abated  as  a  public  nuisance. 
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In  respect  to  these  purely  internal  streams  of  a  State,  the  public 
right  of  navigation  is  exclusively  under  the  control  and  regulation 
of  the  State  legislature  ;  and  in  cases  where  these  erections  or  ob- 
structions to  the  navigation  are  constructed  under  a  law  of  the 
State,  or  sanctioned  by  legislative  authority,  they  are  neither  a 
public  nuisance  subject  to  abatement,  nor  is  the  individual  who 
may  have  sustained  special  damage  from  their  interference  with 
the  public  use  entitled  to  any  remedy  for  his  loss.  So  far  as  the 
public  use  of  the  stream  is  concerned,  the  legislature  having  the 
power  to  control  and  regulate  it,  the  statute  authorizing  the  8trQ(>» 
ture,  though  it  may  be  a  real  impediment  to  the  navigation,  makes 
it  lawful.  5  Wend.  448,  449  ;  15  lb.  113  ;  IT  T.  R.  195 ;  20  lb. 
90,  101 ;  5  Cow.  165. 

It  is  also  urged  that  this  act  of  congress  is  void,  for  the  reason 
that  it  is  inconsistent  with  the  compact  between  the  States  of  Vir- 
ginia and  Kentucky,  at  the  time  of  the  admission  of  the  latter  into 
the  Union,  by  which  it  was  agreed,  '^  that  the  use  and  navigation 
of  the  river  Ohio,  so  far  as  the  territory  of  the  proposed,  or  the 
territory  that  shall  remain  within  the  limits  of  this  commonwealth, 
lies  thereon,  shall  be  free  and  common  to  the  citizens  of  the  United 
States,"  and  which  compact  was  assented  to  by  congress  at  the 
time  of  the  admission  of  the  State. 

This  court  held,  in  the  case  of  Green  et  cd.  v.  Biddle,  2 
[  *  433  ]  Wheat.  *  1,  that  an  act  of  the  legislature  of  Kentucky  in 
contravention  of  the  compact  was  null  and  void,  within 
the  provision  of  the  constitution  forbidding  a  State  to  pass  any  law 
impairing  the  obligation  of  contraicta.  But  that  is  not  the  question 
here.  The  question  here  is,  whether  or  not  the  compact  can  oper* 
ate  as  a  restriction  upon  the  power  of  congress  under  the  constita- 
tion  to  regulate  commerce  among  the  several  States  ?  Clearly  not. 
Otherwise  congress  and  two  States  would  possess  the  power  to  mod- 
ify and  alter  the  constitution  itself. 

This  is  so  plain  that  it  is  unnecessary  to  pursue  the  argument  far- 
ther. But  we  may  refer  to  the  case  of  Wilson  v.  Mason,  1  Granch, 
88,  92,  where  it  was  held  that  this  compact,  which  stipulated  that 
]:ights  acquired  under  the  commonwealth  of  Virginia  shall  be  de- 
cided according  to  the  then  existing  laws,  could  not  deprive  con- 
gress of  the  power  to  regulate  the  appellate  jurisdiction  of  this 
court,  and  prevent  a  review  where  none  was  given  in  the  State  law 
existing  at  the  time  of  the  compact.  Again,  it  is  insisted  that  the 
act  of  congress  is  void,  as  being  inconsistent  with  the  clause  in  the 
ninth  section  of  article  first  of  the  constitution,  whioh  declares  that 
'^  no  preference  shall  be  given  by  any  regulation  of  commerce  or 
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revenue  to  the  ports  of  one  State  over  those  of  another  ;  nor  shall 
vessels  bound  to  or  from  one  State  be  obliged  to  enter,  clear,  or  pay 
duties  in  another." 

It  is  urged  that  the  interruption  of  the  navigation  of  the  steam- 
boats engaged  in  commerce  and  conveyance  of  passengers  upon  the 
Ohio  river  at  Wheeling  from  the  erection  of  the  bridge,  and  the 
delay  and  expense  arising  therefrom,  virtually  operate  to  give  a 
preference  to  this  port  over  that  of  Pittsburg  ;  that  the  vessels  to 
and  from  Pittsburg  navigating  the  Ohio  and  Mississippi  rivers  are 
not  only  subjected  to  this  delay  and  expense  in  the  course  of  the 
voyage,  but  that  the  obstruction  will  necessarily  have  the  effect  to 
stop  the  trade  and  business  at  Wheelings  or  divert  the  same  in 
some  other  direction  or  channel  of  commerce.  Conceding  all  this 
to  be  true,  a  majority  of  the  court  are  of  opinion  that  the  act  of 
congress  is  not  inconsistent  with  the  clause  of  the  constitution  re- 
ferred to — in  other  words,  that  is  not  giving  a  preference  to  the 
ports  of  one  State  over  those  of  another,  within  the  true  meaning 
of  that  provision.  There  are  many  acts  of  congress  passed  in  the 
exercise  of  this  power  to  regulate  commerce,  providing  for  a  special 
advantage  to  the  port  or  ports  of  one  State,  and  which  very  advan- 
tage may  incidentally  operate  to  the  prejudice  of  the  ports  in  a 
neighboring  State,  which  have  never  been  supposed  to  conflict  with 
this  limitation  upon  its  power.  The  improvement  of  rivers  and  har- 
bors, the  erection  of  light-houses,  and  other  facilities  of  commerce, 
may  be  referred  to  as  examples.  It  will  not  do  to  say 
that  the  exercise  of  an  *  admitted  power  of  congress  con-  [  *  434  ] 
ferred  by  the  constitution  is  to  be  withheld,  if  it  appears, 
or  can  be  shown,  that  the  effect  and  operation  of  the  law  may  in- 
cidentally extend  beyond  the  limitation  of  the  power.  Upon  any 
such  interpretation,  the  principal  object  of  the  framers  of  the  instru- 
ment in  conferring  the  power  would  be  sacrificed  to  the  subordinate 
consequences  resulting  from  its  exercise.  These  consequences  and 
incidents  are  very  proper  considerations  to  be  urged  upon  congress 
for  the  purpose  of  dissuading  that  body  from  its  exercise,  but  afford 
no  ground  for  denying  the  power  itself,  or  the  right  to  exercise  it. 

The  court  are  also  of  opinion  that,  according  to  the  true  exposi- 
tion of  this  prohibition  upon  the  power  of  congress,  the  law  in 
question  cannot  be  regarded  as  in  conflict  with  it. 

The  propositions  originally  introduced  into  the  convention,  from 
which  this  clause  in  the  constitution  was  derived,  declared  that 
congress  shall  not  have  power  to  compel  vessels  belonging  to  citi- 
zens or  foreigners  to  enter  or  pay  duties  or  imposts  in  any  other 
Btate  than  that  to  which  they  were  bound,  nor  to  dear  from  any 
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other  than  that  in  which  their  cargoes  were  laden.  Nor  shall  any 
privilege  or  immunity  be  granted  to  any  vessels  on  entering  or 
clearing  out,  or  paying  duties  or  imposts,  in  one  State  in  preference 
to  another.  Also,  that  congress  shall  not  have  power  to  fix  or  es- 
tablish the  particular  ports  for  collecting  the  duties  or  imposts  in 
any  State,  unless  the  State  should  neglect  to  fix  them  upon  notice. 
I  give  merely  the  substance  of  the  several  propositions. 

Luther  Martin,  in  his  letter  to  the  legislature  of  Maryland,  says 
that  these  propositions  were  introduced  into  the  convention  by  the 
Maryland  delegation ;  and  that  without  them,  he  observes,  it  would 
have  been  in  the  power  of  congress  to  compel  ships  sailing  in  or  out 
of  the  Chesapeake  to  clear  or  enter  at  Norfolk,  or  some  port  in  Vir- 
ginia— a  regulation  that  would  be  injurious  to  the  commerce  of 
Maryland.  It  appears  also,  from  the  reports  of  the  convention, 
that  several  of  the  delegates  from  that  State  expressed  apprehen- 
sions that  under  the  power  to  regulate  commerce  congress  might 
favor  ports  of  particular  States,  by  requiring  vessels  destined  to 
other  States  to  enter  and  clear  at  the  ports  of  the  favored  ones,  as 
a  vessel  bound  for  Baltimore  to  enter  and  clear  at  Norfolk. 

These  several  propositions  finally  took  the  form  of  the  clause  in 
question,  namely:  '*No  preference  shall  be  given  by  any  regula- 
tion of  commerce  or  revenue  to  the  ports  of  one  State  over  those  of 
another  ;  nor  shall  vessels  bound  to  or  from  one  State  be  obliged  to 
enter  or  clear  or  pay  duties  in  another."  1  Elliott's  Deb.  266,  270, 
279,  280,  311,  375;  5  lb.  478,  483,  502,  545. 

The  power  to  establish  their  ports  of  entry  and  clear- 
[  *  435  ]  ance  by  *  tlie  States  was  given  up,  and  left  to  congress. 
But  the  rights  of  the  States  were  secured,  by  the  exemp- 
tion of  vessels  from  the  necessity  of  entering  or  paying  duties  in 
the  ports  of  any  State  other  than  that  to  which  they  were  bound, 
or  to  obtain  a  clearance  from  any  port  other  than  at  the  home  port, 
or  that  from  which  they  sailed.  And,  also,  by  the  provision  that 
no  preference  should  be  given,  by  any  regulation  of  commerce  or 
revenue,  to  the  ports  of  one  State  over  those  of  another.  So  far 
as  the  regulation  of  revenue  is  concerned,  the  prohibition  in  the 
clause  does  not  seem  to  have  been  very  important,  as,  in  a  previous 
section,  (8,)  it  was  declared,  that  '^  all  duties,  imposts,  and  excises, 
shall  be  uniform  throughout  the  United  States;"  and,  as  to  a 
preference  by  a  regulation  of  commerce,  the  history  of  the  provis- 
ion, as  well  as  its  language,  looks  to  a  prohibition  against  granting 
privileges  or  immunities  to  vessels  entering  or  clearing  from  the 
ports  of  one  State  over  those  of  another.  That  these  privileges  and 
immunities,  whatever  they  may  be  in  the  judgment  of  congress. 
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shall  be  common  and  equal  in  all  the  ports  of  the  several  States. 
Thus  much  is  undoubtedly  embraced  in  the  prohibition;  and  it 
may,  certainly,  also  embrace  any  other  description  of  legislation 
looking  to  a  direct  privilege  or  preference  of  the  ports  of  any  par- 
ticular State  over  those  of  another.  Indeed,  the  clause,  in  terms, 
seems  to  import  a  prohibition  against  some  positive  legislation  by 
congress  to  this  effect,  and  not  against  any  incidental  advantages 
that  might  possibly  result  from  the  legislation  of  congress  upon 
other  subjects  connected  with  commerce,  and  confessedly  within  its 
power. 

Besides,  it  is  a  mistake  to  assume  that  congress  is  forbidden  to 
give  a  preference  to  a  port  in  one  State  over  a  port  in  another. 
Such  preference  is  given  in  every  instance  where  it  makes  a  port 
in  one  State  a  port  of  entry,  and  refuses  to  make  another  port  in 
another  State  a  port  of  entry.  No  greater  preference,  in  one  sense, 
can  be  more  directly  given  than  in  this  way;  and  yet,  the  power 
of  congress  to  give  such  preference  has  never  been  questioned. 
Nor  can  it  be  without  asserting  that  the  moment  congress  makes  a 
port  in  one  State  a  port  of  entry,  it  is  bound,  at  the  same  time,  to 
make  all  other  ports  in  all  other  States  ports  of  entry.  The  truth 
seems  to  be,  that  what  is  forbidden  is,  not  discrimination  between 
individual  ports  within  the  same  or  different  States,  but  discrimi* 
nation  between  States;  and  if  so,  in  order  to  bring  this  case  within 
the  prohibition,  it  is  necessary  to  show,  not  merely  discrimination 
between  Pittsburg  and  Wheeling,  but  discrimination  between  the 
ports  of  Virginia  and  those  of  Pennsylvania. 

Upon  the  whole,  without  pursuing  the  examination  further,  our 
conclusion  is,  that,  so  far  as  respects  that  portion  of  the  decree 
which  directs  the  alteration  or  abatement  of  the  bridge, 
it  *  cannot  be  carried  into  execution  since  the  act  of  con-  [  *  436  ] 
gress  which  regulates  the  navigation  of  the  Ohio  river, 
consistent  with  the  existence  and  continuance  of  the  bridge ;  and 
that  this  part  of  the  motion,  in  behalf  of  the  plaintiff,  must  be 
denied.  But  that,  so  far  as  respects  that  portion  of  the  decree 
which  directs  the  costs  to  be  paid  by  the  defendants,  the  motion 
must  be  granted. 

A  motion  has  also  been  made,  on  behalf  of  the  plaintiff,  for  at- 
tachments against  the  president  of  the  bridge  company  and  others, 
for  disobedience  of  an  injunction  issued  by  Mr.  Justice  Grier,  in 
vacation,  on  the  27th  June,  1854. 

It  appears  that  since  the  rendition  of  the  decree  of  this  court  and 
the  passage  of  the  act  of  congress,  and  before  any  proceedings  taken 
to  enforce  the  execution  of  the  decree,  notwithstanding  this  act, 
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the  bridge  was  broken  down,  in  a  gale  of  wind,  leaving  only  some 
of  the  cables  suspended  from  the  towers  across  the  river.  Upon 
the  happening  of  this  event,  a  bill  was  filed  bj  the  plaintiff,  and 
an  application  for  the  injunction  above  mentioned  was  made,  which 
was  granted,  enjoining  the  defendants,  their  oificers  and  agents, 
against  a  reconstruction  of  the  bridge,  unless  in  conformity  with 
the  requirements  of  the  previous  decree  in  the  case.  The  object  of 
the  injunction  was  to  suspend  the  work,  together  with  the  great 
expenses  attending  it,  until  the  determination  of  the  question  by 
this  court  as  to  the  force  and  effect  of  the  act  of  congress,  in  respect 
to  the  execution  of  the  decree.  The  defendants  did  not  appear 
upon  the  notice  given  of  the  motion  for  the  injunction,  and  it  was, 
consequently,  granted  without  opposition. 

Alter  the  writ  was  served,  it  was  disobeyed,  the  defendants  pro- 
ceeding in  the  reconstruction  of  the  bridge,  which  they  had  already 
begun  before  the  issuing  or  service  of  the  process. 

A  motion  is  now  made  for  attachments  against  the  persons  men- 
tioned for  this  disobedience  and  contempt. 

A  majority  of  the  court  are  of  opinion,  inasmuch  as  we  have 
arrived  at  the  conclusion  that  the  act  of  congress  afforded  full 
authority  to  the  defendants  to  reconstruct  the  bridge,  and  the  decree 
directing  its  alteration  or  abatement  could  not,  therefore,  be  carried 
into  execution  after  the  enactment  of  this  law,  and  inasmuch  as  the 
granting  of  an  attachment  for  the  disobedience  is  a  question  rest- 
ing in  the  discretion  of  the  court,  that,  under  all  the  circumstances 
of  the  case,  the  motion  should  be  denied. 

Some  of  the  judges  also  entertain  doubts  as  to  the  regularity 
of  the  proceedings  in  pursuance  of  which  the  injunction  was  is- 
sued. 

Mr.  Justice  Wayne,  Mr.  Justice  Grier,  and  Mr.  Justice  Curtis, 
are  of  opinion  that,  upon  the  case  presented,  the  attachment  for 

contempt  should  issue,  and  in  which  opinion  I  concur. 
[  *  437  ]      *  The  motion  for  the  attachment  is  denied,  and  the  in- 
junction dissolved. 

Mr.  Justice  McLean,  dissenting. 

A  motion  was  made,  at  the  last  term,  for  process  of  contempt 
against  the  bridge  company,  for  not  complying  with  the  decree  of 
this  court  to  elevate  or  abate  the  suspension  bridge,  or  open  a 
draw  in  the  bridge  over  the  western  branch  of  the  Ohio,  so  as  to 
afford  a  safe  channel  for  steamboats  when  the  water  is  too  high  for 
them  to  pass  under  the  suspension  bridge ;  and  also  for  not  obeying 
the  injunction  granted,  &c. 
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In  oppoBitioQ  to  this  motion  the  act  of  congreHS  of  the  31st  of 
August^  1852,  is  set  up,  which  purports  to  legalize  both  bridges. 

The  6th  section  of  the  above  act  provides  ^^  that  the  bridges 
across  the  Ohio  river  at  Wheeling,  in  the  State  of  Virginia,  and  at 
Bridgeport,  in  the  State  of  Ohio,  abutting  on  Zane's  Island,  in 
said  river,  are  hereby  declared  to  be  lawful  structures,  in  their 
present  position  and  elevation,  and  shall  be  so  held  and  taken  to 
be,  anything  in  any  law  or  laws  of  the  United  States  to  the  contrary 
notwithstanding. ' ' 

7th  section.  ''And  be  it  further  enacted,  that  the  said  bridges 
are  declared  to  be  and  are  established  post-roads  for  the  passage  of 
the  mails  of  the  United  States,  and  that  the  Wheeling  and  Belmont 
Bridge  Company  are  authorized  to  have  and  maintain  their  said 
bridges  at  their  present  site  and  elevation;  and  the  officers  and 
crews  of  all  vessels  and  boats  navigating  said  river  are  required  to 
regulate  the  use  of  their  said  vessels  and  boats,  and  of  any  pipes  or 
chimneys  belonging  thereto,  so  as  not  to  interfere  with  the  eleva- 
tion and  construction  of  said  bridges." 

This  court,  in  the  exercise  of  its  judicial  functions,  with  the  ap- 
probation of  seven  of  its  members,  which  included  all  the  judges 
present,  with  but  one  exception,  took  jurisdiction  of  a  complaint 
made  by  the  State  of  Pennsylvania  against  the  Wheeling  Bridge 
Company,  which  was  charged  with  having  constructed  its  bridge 
so  low  as  to  cause  a  material  obstruction  to  the  commerce  of  the 
Ohio  river;  and  which  was  especially  injurious  to  the  State  of 
Pennsylvania,  which  had  expended  several  millions  of  dollars  in 
the  construction  of  lines  of  improvement  from  Philadelphia  to 
Pittsburg — such  as  turnpike  roads,  railroads,  canals,  and  slack- 
water  navigation — over  which  more  than  fifty  millions'  worth  of 
property  were  transported  annually,  in  connection  with  the  Ohio 
river  ;  and  that  any  material  obstruction  to  the  navigation  of  the 
river  by  the  bridge  would  be  injurious  to  that  State,  by  lessening 
the  transportation  of  passengers  and  freight  on  the  above  lines. 

After  a  very  tedious  and  minute  investigation  of  the 
iacts  of  *  the  case,  which  embraced  the  reports  of  practical  [  *  438  ] 
engineers,  depositions  from  the  most  experienced  river 
men,  statements  of  the  stages  of  water  in  the  river  throughout  the 
year,  and  also  after  a  full  consideration  of  the  legal  principles  ap- 
plicable to  the  matter  in  controversy,  six  of  the  members  of  this 
tribunal,  two  only  dissenting,  were  brought  to  the  conclusion  that 
the  bridge  was  a  material  obstruction  to  the  navigation  of  the  river, 
at  seasons  of  the  year  and  under  circumstances  which  rendered  its 
navigation  most  important  to  the  public  and  to  the  complainant, 


366         SUPREME  COURT  OP  THE  UNITED  STATES. 

State  of  Pennsylvaaia  v.  The  Wheeling  aad  Belmont  Bridge  Co. 

and  that  there  was  no  adequate  remedy  for  it  bj  an  action  at 
common  law. 

From  the  facts  developed  in  the  course  of  the  investigation ,  it  ap- 
peared that  the  seven  passenger  packets,  which  plied  between  Cin- 
cinnati and  Pittsburg,  whose  progress  was  obstructed  by  the  bridge, 
conveyed  about  one  half  of  the  goods,  in  value,  which  were  trans- 
ported on  the  river,  and  three  fourths  of  the  passengers  between 
the  above  cities.  That  each  packet  transported  annually  thirty 
thousand  nine  hundred  and  sixty  tons  of  freight,  and  twelve  thous- 
and passengers. 

It  appeared  that  a  steamboat  drawing  five  feet  water,  and  whose 
chimneys  were  seventy-nine  feet  six  inches  high,  could  never  pass 
under  the  apex  of  the  bridge,  at  any  stage  of  the  water,  without 
lowering  its  chimneys.  And  the  court  found  by  lowering  the 
chimnejs,  including  the  expense  of  machinery,  and  delay  of  time, 
without  an  estimate  as  to  the  dangers  incurred  by  the  operation, 
that  a  tax  was  imposed  upon  the  seven  packets,  annually,  of 
$5,598.00,  which  sum  was  exacted  from  the  owners,  for  the  iiccom- 
modation  of  the  crossing  public  and  the  bridge  proprietors. 

The  court  also  found  that  the  cost  of  each  packet,  per  running 
hour,  was  eight  dollars  and  thirty-three  cents;  and,  as  was  esti- 
mated,  if  the  chimney  should  be  made  shorter,  so  as  to  pass  under 
the  bridge  at  an  ordinary  stage  of  water,  it  would  cause  the  average 
loss  of  four  hours  in  each  trip  between  Cincinnati  and  Pittsburg, 
which  would  amount  to  the  sum  of  thirty- three  dollars  and  thirty- 
two  cents,  which,  being  multiplied  by  sixty,  the  average  number 
of  trips  each  season,  would  amount  to  the  sum  of  $1,999.20;  and 
this,  being  multiplied  by  seven,  would  make  the  sum  of  $13,994,40, 
which  would  be  an  annual  loss  by  the  owners  of  these  packets. 

The  court  also  found,  that  from  the  great  weight  of  the  chimneys 
of  the  packets,  and  other  boats  of  that  class,  they  could  not  be 
lowered  by  hinges  at  the  tops ;  that  they  could  only  be  let  down  at 
the  hurricane  deck  by  means  of  a  derrick.  The  average  weight  of 
the  chimneys,  which  must  be  lowered  upon  each  of  the 
[  *  439  ]  large  boats,  was  about  four  tons  ;  and  if  this  *  enormous 
weight,  hanging  over  the  cabin,  or  rather  over  the  berths 
of  the  passengers,  in  the  process  of  lowering,  should  come  down  by 
the  run,  their  weight  would  crush  the  hurricane  deck,  break 
through  the  berths  of  the  cabin,  and  be  arrested,  probably,  only  by 
the  cargo  or  the  lower  flooring  of  the  vessel. 

For  these  reasons,  and  others  contained  in  the  opinion  of  the 
court,  they  came  to  the  decision  that  the  bridge  obstructed  the 
navigation  of  the  Ohio,  and  to  the  irremediable  injury  at  law  of  the 
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public  works  of  Pennsylvania.  But,  to  avoid  any  greater  hardship 
on  the  bridge  owners  than  would  be  required  by  the  maintenance 
of  the  commercial  right,  this  court  decreed  that  if  the  defendant 
would  open  a  draw  in  the  western  channel  which  would  admit  the 
passage  of  boats,  when,  from  the  high  water,  they  could  not  pass 
under  the  suspension  bridge,  that  it  would  remove  all  reasonable 
ground  of  complaint  by  the  plaintiffs.  But  this  it  refused  to  do, 
and  invoked  the  legislation  of  congress  successfully,  in  procuring 
the  passage  of  the  act  above  cited. 

That  congress  have  a  constitutional  power  to  regulate  commerce 
among  the  States,  as  with  foreign  nations,  must  be  admitted.  And 
where  the  constitution  imposes  no  restriction  on  this  power,  it  is 
exercised  at  discretion ;  and  the  correction  of  impolicy,  or  abuse,  is 
only  through  the  ballot-box.  During  the  existence  of  the  embargo, 
in  the  year  1808,  it  was  contended  that,  under  the  commercial  power, 
an  embargo  could  not  be  imposed,  as  it  destroyed  commerce.  But 
it  was  held  otherwise  ;  so  that  the  constitutionality  of  a  regulation 
of  commerce  by  congress  does  not  depend  upon  the  policy  and  justice 
of  such  an  act,  but  generally  upon  its  discretion. 

An  embargo  is  a  temporary  regulation,  and  is  designed  for  the 
protection  of  commerce,  though,  for  a  time,  it  may  suspend  it. 
There  are,  however,  limiti^tions  on  the  exercise  of  the  commercial 
power  by  congress.  As  stated  in  the  opinion  of  the  court,  con- 
gress had  regulated  the  commerce  of  the  Ohio  river.  But  all  such 
regulations,  before  the  passage  of  the  above  act,  were  of  a  general 
character,  and  tended  to  the  security  of  transportation,  whether  of 
freight  or  passengers. 

The  decree  in  the  Wheeling  bridge  case  was  the  result  of  a  judi- 
cial investigation,  founded  upon  facts  ascertained  in  the  course  of 
the  hearing.  It  was  strictly  a  judicial  question.  The  complaint 
was  an  obstruction  of  commerce,  by  the  bridge,  to  the  injury  of  the 
complainant,  and  the  court  found  the  fact  to  be  as  alleged  in  the 
bill.  It  was  said  by  Chief  Justice  Marshall,  many  years  ago,  that 
congress  could  do  many  things,  but  that  it  could  not  alter  a  fiEict. 
This  it  has  attempted  to  do  in  the  above  act.  An  obstruction  to 
the  navigation  of  the  river  was,  technically,  a  nuisance,  and,  in 
their  decree,  this  court  so  pronounced. 

*  The  compact  between  Virginia  and  Kentucky,  which  [  *  440  ] 
'^  declared,  that  the  use  and  navigation  of  the  river  Ohio 
should  be  free  and  common  to  the  citizens  of  the  United  States," 
was  incorporated  into  the  Kentucky  constitution  of  1791,  and 
received  the  sanction  of  congress  in  the  admission  of  that  State  into 
the  Union.    This  compact  bound  both  parties;  and  this  court  held, 
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that  a  violation  of  it  by  a  law  of  Kentucky,  called  the  occupying 
claimant  law,  was  void,  as  it  impaired  the  obligation  of  the  com- 
pact. Virginia,  no  more  than  Kentucky,  could  violate  any  of  its 
provisions,  although  they  extended  to  citizens  of  the  Union. 

The  effect  that  the  act  of  congress  shall  have  upon  the  decree  of 
the  court,  I  will  now  consider.  This  subject  can  be  treated  only 
with  the  profoundest  respect  for  the  legislative  action  of  the  nation, 
and  with  a  sincere  desire  to  give  to  it  all  the  effect  which  such  an 
expression  should  have. 

The  congress  and  the  court  constitute  co-ordinate  branches  of  the 
government;  their  duties  are  distinct  and  of  a  different  character. 
The  judicial  power  cannot  legislate,  nor  can  the  legislative  power 
act  judicially.  The  constitution  has  declared,  that  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity  arising  under  the 
constitution,  the  laws  of  the  United  States,  and  treaties,  &c.  All 
legislative  powers  are  vested  in  congress.  While  these  functionaries 
are  limited  to  their  appropriate  duties  as  vested,  there  can  be  little 
or  no  conflict  of  jurisdiction. 

From  the  organization  of  the  legislative  power,  it  is  unfitted  for 
the  discharge  of  judicial  duties;  and  the  same  may  be  said  of  this 
court  in  regard  to  legislation.  It  may  therefore  happen  that,  when 
either  trenches  upon  the  appropriate  powers  of  the  other,  their  acts 
are  inoperative  and  void. 

The  judicial  power  is  exercised  in  the  decision  of  cases  ;  the  legis- 
lative, in  making  general  regulations  by  the  enactment  of  laws. 
The  latter  acts  from  considerations  of  public  policy;  the  former  by 
the  pleadings  and  evidence  in  a  case.  From  this  view  it  is  at  once 
seen,  that  congress  could  not  undertake  to  hear  the  complaint  of 
Pennsylvania  in  this  case,  take  testimony  or  ciuse  it  to  be  taken, 
examine  the  surveys  and  reports  of  engineers,  decide  the  questions 
of  law  which  arise  on  the  admission  of  the  testimony,  and  give  the 
proper  and  legal  effect  to  the  evidence  in  the  final  decree.  To  do 
this  is  the  appropriate  duty  of  the  judicial  power.  And  this  is 
what  was  done  by  this  court,  before  the  above  act  of  congress  was 
passed.  The  court  held,  that  the  bridge  obstructed  the  navigation 
of  the  Ohio  river,  and  that,  consequently,  it  was  a  nuisance.  The 
act  declared  the  bridge  to  be  a  legal  structure,  and,  consequently, 
that  it  was  not  a  nuisance.  Now,  is  this  a  legislative  or  a 
[  *  441  ]  judicial  act?  Whether  *  it  be  a  nuisance  or  not,  depends 
upon  the  fact  of  obstruction ;  and  this  would  seem  to  be 
strictly  a  judicial  question,  to  be  decided  on  evidence  produced  by 
the  parties  in  a  case. 

We  do  not  speak  of  a  public  commercial  right,  but  of  an  ob- 
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struction  to  it,  by  which  an  individual  wrong  is  done,  that  at  law 
is  irremediable.  A  regulation  of  the  public  right  belongs  exclu- 
sively to  congress.  It  is  a  question  of  policy,  which  seldom,  if 
^  ever,  comes  within  the  range  of  judicial  action.  All  such  questions 
belong  to  the  legislative  power. 

The  words  of  the  seventh  section  of  the  act  are,  *^that  the  said 
bridges  are  declared  to  be  and  are  established  post-roads  for  the 
passage  of  the  mails  of  the  United  States  ;  and  that  the  Wheeling 
and  Belmont  Bridge  Company  are  authorized  to  have  and  maintain 
their  said  bridges,  at  their  present  site  and  elevation  ;  and  the 
officers  and  crews  of  all  vessels  and  boats  navigating  the  river  are 
required  to  regulate  the  use  of  their  said  vessels  and  boats,  and  of 
any  pipes  or  chimneys  belonging  thereto,  so  as  not  to  interfere  with 
the  elevation  and  construction  of  said  bridges." 

The  provisions  of  this  section  are:  1.  The  bridges  are  declared 
to  be  post-roads  ;  and,  2.  The  pipes  and  chimneys  of  the  boats  are 
required  to  be  cut  down,  so  as  not  to  interfere  with  said  bridges. 

And,  first,  as  to  the  effect  of  making  the  bridges  post-roads : 

By  the  act  of  the  7th  July,  1838,  all  railroads  are  declared  to 
be  post-roads;  and,  for  more  than  twenty  years,  all  navigable 
waters  on  which  steamboats  regularly  ply  are  established  as  post- 
roads. 

The  policy  of  extending  the  lines  of  post-roads  on  all  railroads 

and  navigable  waters  was  to  require,  under  a  penalty,  all  boats 
and  railroad  cars  to  deposit  in  post-offices  all  letters  which  they 
may  carry,  so  that  the  postage  naay  be  charged.  It  gives  to  the 
government  no  rights  on  these  lines  of  communication,  except 
where  the  mail  may  be  carried  under  a  contract,  which,  if  obstructed, 
subjects  the  offender  to  prosecution.  It  gives  to  the  government 
no  other  interest  in  or  control  over  the  road. 

The  railroad  may  be  changed  at  the  will  of  the  proprietors,  and 
the  mail  will  not  be  carried  in  the  cars,  except  by  contract,  for 
which  a  compensation  is  paid.  The  same  principle  appHes  to  a 
turnpike  road  on  which  the  mail  is  carried.  Even  an  ordinary 
road,  though  a  post-road,  may  be  altered  or  vacated  at  the  will  of 
the  local  authority. 

It  is  difficult  to  perceive  what  benefit  can  result  to  the  public 

from  these  bridges  being  declared  a  post-road.     It  cannot  use  the 

bridges  without  paying  toll  the  same  as  for  the  use  of  a  turnpike 

road  or  railroad.     It  does  not  prevent  the  bridge  com- 

*pany  from  pulling  down  the  bridge  or  altering  it  in  any  [  *  442  ] 

respect.     They  are  under  no  obligation  by  reason  of  this 

use  to  keep  up  the  bridge  or  repair  it.     They  may  abandon  it,  and 
Vol.  i— 24 
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if  it  should  be  again  prostrated  by  the  winds,  th^y  are  not  obliged 
to  rebuild  it. 

The  idea  that  making  the  bridge  a  post-road  would  exempt  it 
from  the  consequence  of  being  a  nuisance,  is  wholly  unsustainable. 
Should  the  contractor  to  carry  the  mail  refuse  or  neglect  to  pay 
the  customary  tolls,  he  would  be  liable  to  a  suit  for  the  amount. 
If  one  of  the  Pittsburg  packets  carry  the  mail  under  a  contract 
with  the  post-office  department,  and  the  bridge  should  obstruct  the 
boat^  such  an  obstruction  would  make  the  bridge  company  liable, 
unless  the  above  act,  which  gives  a  preference  to  the  crossing  mail, 
applies  a  different  rule  to  the  mail  boat ;  and  it  would  seem  that  no 
such  preference  can  arise  under  the  law  declaring  the  bridge  to  be 
a  post-road. 

But  is  there  a  power  in  congress  to  legalize  a  bridge  over  a  navi- 
gable water  within  the  jurisdiction  of  any  State  or  States?  It  has 
the  power  to  regulate  commerce  among  the  several  States,  requir- 
ing two  or  more  States  to  authorize  the  regulation.  But  this  does 
not  necessarily  include  the  power  to  construct  bridges  which  may 
obstruct  commerce,  but  can  never  increase  its  facilities  on  a  naviga- 
ble water.  Any  power  which  congress  may  have  in  regard  to  such 
a  structure  is  indirect,  and  results  from  a  commercial  regulation. 
It  may,  under  this  power,  declare  that  no  bridge  shall  be  built 
which  shall  be  an  obstruction  to  the  use  of  a  navigable  water. 
And  this,  it  would  seem,  is  as  far  as  the  commercial  power  by 
congress  can  be  exercised. 

The  same  power  that  would  enable  congress  to  build  a  bridge 
over  a  navigable  stream  would  authorize  it  to  construct  a  railroad 
or  turnpike  road  through  the  States  of  the  Union,  as  it  might 
deem  expedient.  This  power  may  have  been  asserted  in  regard  to 
post-roads,  but  the  settled  opinion  now  seems  to  be,  that  to  establish 
post-roads  within  the  meaning  of  the  constitution  is  to  designate 
them.  In  this  sense  congress  may  establish  post-roads  extending 
over  bridges,  but  it  can  neither  build  them  nor  exercise  any  control 
over  them,  except  the  mere  use  for  the  conveyance  of  the  mail  on 
paying  toll. 

It  has  often  been  held  that  in  throwing  a  bridge  across  a 
navigable  river  or  arm  of  a  lake,  or  the  sea,  the  sovereign  power 
of  the  State  in  some  form  may  authorize  it,  under  such  restric- 
tions and  conditions  as  may  be  considered  best  for  the  public. 
But  this  power  must  always  be  so  exercised  as  not  materially  to 
obstruct  navigation.  Over  this  public  right  congress  exercises 
exclusive  legislation,  except  where  the  constitution  restricts  it; 
and  the  judicial  power  can  never  interpose,  except  in  regard  to 
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*  private  iDJuries.  It  would  be  otherwise  if  congress  [  *  443  ] 
should  authorize  an  indictment  for  obstructing  the  public 
right  of  navigation  on  the  Ohio,  or  generally.  If,  under  the  com- 
mercial power,  congress  may  make  bridges  over  navigable  waters, 
\i  would  be  difBcult  to  find  any  limitation  of  such  a  power.  Turn- 
pike roads,  railroads,  and  canals  might  on  the  same  principle  be 
built  by  congress.  And  if  this  be  a  constitutional  power,  it  cannot 
be  restricted  or  interfered  with  by  any  State  regulation.  So  ex- 
travagant and  absorbing  a  federal  power  as  this  has  rarely,  if  ever, 
been  claimed  by  any  one.  It  would,  in  a  great  degree,  supersede 
the  State  governments  by  the  tremendous  authority  and  patronage 
it  would  exercise.  But  if  the  power  be  found  in  the  constitution, 
no  principle  is  perceived  by  which  it  can  be  practically  restricted. 
This  dilemma  leads  us  to  the  conclusion  that  it  is  not  a  constitu- 
tional power.  Having  arrived  at  this  point,  it  only  remains  to  say, 
that  the  act  of  congress  declaring  the  bridge  to  be  a  legal  structure, 
being  the  exercise  of  a  judicial  and  an  appellate  power,  is  unconsti- 
tutional, and  consequently  inoperative.  It  is  what  it  purports  to 
be,  a  reversal  of  the  decree  of  this  court,  in  effect,  if  not  in  terms. 

Under  the  commercial  power,  congress  may  declare  what  shall 
constitute  an  obstruction  of  commerce,  on  a  navigable  water;  and 
so  far  as  the  public  right  is  concerned,  there  is  no  limitation  to  the 
exercise  of  this  power,  unless  it  be  found  in  the  constitution. 

It  must  be  admitted  that  the  provision  in  the  7th  section  in 
regard  to  the  length  of  the  pipes  and  chimneys  of  the  boats  which 
ply  on  the  Ohio  from  and  to  Pittsburg,  is  a  commercial  regulation. 
Congress  have  required  the  boilers  of  steamboats  to  be  inspected, 
and  that  an  iron  chain  should  be  used  as  a  tiller-rope  on  all  steam- 
boats, and  this  has  been  required  with  a  view  to  the  safety  of  the 
boat,  its  passengers  and  cargo.  In  the  event  of  fire  the  rope  is 
generally  burnt,  and  the  boat  becomes  unmanageable.  This  is  as 
far  as  congress  has  legislated,  in  regard  to  the  tackle  of  the  boat. 
No  attempt  has  before  been  made  to  regulate  the  height  of  the 
chimneys. 

From  facts  above  stated,  it  appears  the  speed  of  the  seven  packets, 
by  cutting  down  the  chimney,  would  be  reduced  four  hours,  on  an 
average,  each,  on  a  trip  between  Pittsburg  and  Cincinnati.  This, 
as  the  statement  shows,  would  increase  the  expense  of  the  owners 
of  the  seven  packets,  in  addition  to  the  loss  of  time,  $13,994.40 
per  annum.  Such  a  regulation  would  seem  to  be  the  more  objec- 
tionable, as  the  loss  arises  from  the  preference  given  to  the  bridge, 
which  the  public  accommodation  does  not  require. 

But  there  is  another  objection,  of  a  more  serious  nature.     In 
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[  *  444  ]  *  the  9th  section  of  the  2d  article  of  the  constitution,  it 
is  declared  ^^that  no  preference  shall  he  given,  by  any 
regulation  of  commerce  or  revenue,  to  the  ports  of  one  State  over 
those  of  another."  This  can  have  no  relation  to  '^ duties  and  im- 
posts/' as,  in  the  8th  section,  it  is  declared  'Hhey  shall  be  uniform 
throughout  the  United  States."  The  clause  must  refer  to  some 
other  regulation,  and  it  applies,  of  course,  to  all  regulations  affect- 
ing commerce. 

It  was  said  in  the  late  argument  of  this  case,  that  the  Pittsburg 
packets  had  done  a  larger  business  in  transportation  the  last  year, 
than  within  the  same  time  at  any  former  period.  If  this  be  so,  the 
injury  by  cutting  down  the  chimneys  of  all  the  boats  to  and  from 
Pittsburg  must  amount  to  a  larger  sum  than  above  stated.  Nothing 
could  more  forcibly  illustrate  the  propriety  of  the  above  provision 
in  the  constitution,  Ibat  no  port  in  one  State  shall  have  a  prefer- 
ence over  those  of  another. 

Practical  knowledge  in  regard  to  steamboat  and  railroad  trans- 
portation of  freight  is  better  than  theory.  Notwithstanding  the 
lines  of  railroad  from  Pittsburg  to  Cincinnati,  and  to  St.  Louis,  by 
the  way  of  Chicago,  for  the  past  year  have  been  in  operation,  the 
business  on  the  steamboat  lines  has  greatly  increased  in  freight; 
and  from  published  prices  it  would  seem  that  the  water  transporta- 
tion is  three  times  cheaper  than  the  railroad,  and,  on  account  of 
the  frequent  detention  of  freight  cars,  is  much  more  expeditious. 

But  it  is  said  many  regulations  of  commerce,  from  local  circum- 
stances, cannot  operate  equally  on  all  ports.  As,  for  instance,  a 
breakwater  may  be  more  beneficial  to  one  port  than  another;  and 
the  same  inequality  may  exist  from  the  establishment  of  light- 
houses and  the  improvement  of  harbors.  But  these  are  incidental 
and  not  direct  consequences,  resulting  from  the  exercise  of  the  leg- 
islative power,  and  no  prudence  can,  effectually,  guard  against 
them.  As  near  as  may  be,  equal  facilities  should  be  given  to 
ports  of  equal  importance;  this,  however,  is  a  matter  for  the  decis- 
ion of  congress,  and  does  not  belong  to  the  judiciary.  But  where 
a  prohibition  is  imposed  on  congress  in  the  exercise  of  the  commer- 
cial power,  and  it  is  not  regarded,  it  is  a  judicial  question,  and 
this  is  the  only  check  to  be  relied  on  against  such  unconstitutional 
legislation. 

It  is  objected  that  the  court  cannot  determine  what  degree  of 
preference  shall  be  given  to  one  port  over  another,  to  make  the 
regulation  come  within  the  prohibition.  If  this  be  so,  then  is 
the  constitutional  prohibition  a  dead  letter;  but  this  is  not  the 
practical  view  which  this  court  have  uniformly  taken  of  the  consti* 
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tution.  The  restrictions  on  State  powers  stand  upon  the  same  foot- 
ing, and  no  insuperable  difficulty  has  been  found  in  giving  effect 
to  them. 

*  '*  No  State  shall  coin  money ;  emit  bills  of  credit ;  [  *  445  ] 
make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ments of  debts;  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts."  To  determine  the  uncon- 
stitutionality of  a  law  under  some  of  these  prohibitions  would  be 
attended  with  as  much,  if  not  more,  difficulty  than  to  say  whether 
a  commercial  regulation  gives  a  preference  to  one  port  over  an- 
other. 

In  the  case  of  McCulloch  v.  The  State  of  Maryland,  4  Wheat. 
431,  the  court  say,  '*that  the  power  to  tax  'the  Bank  of  the 
United  States'  involves  the  power  to  destroy,"  and  on  this  ground 
the  tax  on  the  bank  by  the  legislature  of  Maryland  was  declared 
to  be  unconstitutional  and  void.  If  this  rule  be  applied  to  the 
point  under  consideration,  no  doubt  could  exist.  Congress  are  pro- 
hibited from  giving  a  preference  to  one  port  over  another  in  differ- 
ent States,  and  consequently,  if  any  such  preference  be  given,  the 
regulation  is  void.  Not  an  incidental  preference,  but  a  regulation 
which  necessarily  acts  injuriously  and  oppressively  on  one  to  the 
exclusion  of  other  ports. 

Suppose  congress  had  declared  by  law  that  all  steamboats  plying 
to  and  from  Pittsburg  should  not  use  chimneys  more  than  forty 
feet  high,  which  would  essentially  retard  their  progress,  and  con- 
sequently injure  their  business,  would  any  court  hesitate  to  pro- 
nounce such  a  regulation  unconstitutional,  as  giving  a  preference 
to  all  other  ports  on  the  river  over  that  of  Pittsburg?  This  con- 
gress has  in  effect  done,  and  the  only  justification  for  it  must  be 
found,  if  any  exist,  in  the  regulated  height  of  the  bridge.  But  the 
bridge,  at  a  very  small  expense  comparatively,  could  have  been 
elevated  as  our  decree  required,  and  as  the  charter  under  which  it 
was  built  also  required.  Less  than  this :  if  a  draw  had  been  made 
in  the  bridge  over  the  western  channel,  so  as  to  enable  boats  to 
pass  up  and  down  the  river  when  they  could  not  pass  under  the 
suspension  bridge,  nothing  more  was  required.  The  expense  of  the 
draw,  it  is  believed,  would  not  exceed  twenty-five  thousand  dollars 
— a  sum  less,  as  it  would  seem,  than  the  annual  injury  inflicted  on 
the  commerce  of  Pittsburg  by  the  bridge. 

If  the  regulation  of  the  chimneys  of  steamboats,  as  in  the  law  to 
protect  the  bridge,  would  be  unconstitutional  without  the  bridge, 
it  is  not  perceived  how  the  bridge  could  make  it  constitutional. 
The  right  to  cross  the  river  by  a  bridge,  and  to  navigate  it,  is 
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admitted ;  but  these  public  rights  are  not  incompatible.  They  can 
both  be  enjoyed  without  any  material  interference  of  the  one  with 
the  other.     This  being  the  case,  congress,  it  would  seem,  cannot 

restrict  the  right  to  navigate  the  river  for  the  benefit  of  the 
[  *  446  ]  bridge.    It  cannot  violate  the  constitutional  inhibition  *in 

giving  a  preference  to  other  ports  over  that  of  Pittsburg, 
by  declaring  the  Wheeling  bridge  formed  no  obstruction  to  navi- 
gation. The  constitution  declares  congress  shall  not  give  a  pref- 
erence to  one  port  over  another  ;  the  act,  if  done,  is  not  constitu- 
tional, though  done  under  the  power  to  regulate  commerce. 

The  equality  which  such  a  regulation  was  intended  to  secure  is  a 
matter  intimately  connected  with  the  commercial  prosperity  of  the 
country.  For  a  wrong  thus  done  by  congress  there  is  no  remedy, 
except  through  the  exercise  of  the  judicial  power.  This  court  is 
sworn  to  support  the  constitution,  and  in  every  infraction  of  that 
instrument  by  congress  or  State  legislatures,  where  individual  in- 
jury is  inflicted,  redress  may  be  obtained  by  action  in  court.  Con- 
gress is  prohibited  from  laying  a  duty  on  exports,  except  for  port 
charges.  Can  a  duty  be  imposed  on  exports  beyond  this  under  the 
commercial  power  ?  The  commercial  power  is  limited  in  this  and 
in  other  cases,  and  if  the  limit  be  exceeded  the  act  is  void.  The 
federal  government  in  all  its  forms  exercises  enumerated  and  lim- 
ited powers.  But  if  the  limitation  depends  upon  the  discretion  of 
congress,  there  is  neither  limitation  nor  protection.  This  is  nei- 
ther the  theory  nor  the  practical  operation  of  the  government. 
Congress  has  power  to  regulate  commerce,  but  it  has  no  power  in 
such  regulation  to  give  a  preference  to  one  port  in  a  State  over  an- 
other port  in  a  difierent  State.  If  it  may  do  this  to  an  extent 
materially  injurious,  it  may  equally  disregard  every  other  restric- 
tion in  the  constitution.  The  regulation  of  the  height  of  the 
chimneys  of  steamboats  which  ply  to  and  from  Pittsburg,  by  the 
present  elevation  of  the  bridge,  is  the  same  in  efiect  and  in  princi- 
ple as  if  the  act  had  required  such  steamers  to  cut  down  their 
chimneys  without  reference  to  the  bridge.  The  bridge  affords  no 
justification  or  excuse  for  an  unconstitutional  regulation. 

But  it  is  said  there  is  great  difficulty  in  ascertaining  the  fact, 
that  a  regulation  gives  a  preference  to  one  or  more  ports  in  a  State 
over  those  of  another,  and  it  is  intimated  that  a  jury  should  be 
called  to  ascertain  the  fact.  This  argument  was  used  in  regard  to 
the  fact  of  obstruction,  complained  of  by  Pennsylvania ;  but  this 
court  very  properly  determined  that  a  court  of  chancery,  having 
jurisdiction,  could  inquire  whether  the  bridge  constituted  such  an 
obstruction  to  commerce  as  materially  to  injure  the  public  works  of 
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Pennsylvania,  and  on  such  a  finding  by  this  court  the  late  decree 
was  entered  for  the  removal  of  the  obstruction. 

What  fact  beyond  this  is  necessary  to  determine  the  fact  of  pref- 
erence of  one  port  over  another?  The  chimneys  of  the  steam- 
boats which  ply  to  and  from  Pittsburg  are  required  to  be 
*cut  down,  so  as  to  pass  under  the  bridge.  By  this  the  [  *  447  ] 
rights  of  the  port  of  Pittsburg  are  measured  by  the  Wheel- 
ing bridge,  and  that  bridge,  this  court  have  held,  is  so  material  an 
obstruction  to  commerce  as  to  be  a  nuisance  to  the  State  of  Penn- 
sylvania. 

This  obstruction  or  nuisance  consists  in  the  necessity,  when  a 
boat  passes  under  the  bridge,  of  lowering  its  chimneys,  or  cutting 
them  down,  seas  to  pass  under  it;  and  if  this  be  a  material  injury 
to  the  commerce  of  the  State  of  Pennsylvania,  or  its  lines  of  im- 
provement, how  much  greater  the  injury  to  the  port  of  Pittsburg, 
from  and  to  which  one  hundred  millions'  worth  of  property  is 
transported  annually?  Can  any  one  fail  to  see  that  the  proof  of 
preference  to  the  port  of  Wheeling,  and  those  below  it,  is  given  by 
the  regulation  complained  of,  over  the  port  of  Pittsburg,  and  others 
above  the  bridge?  The  proof  of  this  important  fact,  as  found  by 
the  decision  of  the  court  already  pronounced,  is  more  conclusive  to 
show  the  preference  than  to  establish  the  claim  of  Pennsylvania. 

Can  it  be  urged  that  this  preference  is  limited  to  a  mere  entry  of 
the  port?  Had  the  Wheeling  bridge  been  constructed  over  the 
Ohio  river,  a  short  distance  below  Pittsburg,  it  would  have  been 
far  less  injurious  to  that  port  than  it  now  is  ;  the  boats,  with  their 
propelling  power  undiminished,  could  have  approached  near  to  that 
port,  where  their  cargoes  are  discharged  and  received. 

It  is  contended  that  the  commerce  across  the  river  required  the 
consideration  of  congress  equally  with  that  which  floated  upon  its 
surface.  There  is  no  ground  for  such  an  argument.  Some  twenty- 
five  or  thirty  thousand  dollars,  under  the  decree,  would  open  a 
passage  in  the  western  channel  so  as  to  remove  the  obstruction. 
The  annual  injury  to  the  commerce  of  the  port  of  Pittsburg  by  the 
bridge  is  believed  to  exceed  that  sum. 

Had  the  act  of  congress  required  all  steamboats  which  ply  upon 
the  Ohio  river  to  cut  down  their  chimneys,  so  as  to  pass  under  the 
Wheeling  bridge,  the  regulation,  being  general,  however  injurious, 
would  not  have  given  a  preference  to  one  port  over  another.  It 
would  have  been  the  exercise  of  the  commercial  power,  within  the 
constitution. 

The  principle  involved  in  this  case  is  of  the  deepest  interest  to 
the  commerce  of  the  West.     The  Mississippi  river  and  its  tributa- 
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ries  water  a  country  unsurpassed^  if  equalled,  in  the  world,  in  ex- 
tent and  fertility.  But  if  the  obstruction  of  the  Wheeling  bridge 
may  be  repeated  wherever  the  crossing  public  shall  think  proper  to 
build  a  bridge,  one  third  of  the  internal  commerce  of  the  Union 
will  be  materially  obstructed.  The  injury  of  such  a  reg- 
[  *  448  ]  ulation  would  be  very  limited  in  the  Atlantic  *  States,  as 
there  the  rivers  are  short,  and  navigation  is  generally  lim- 
ited to  the  ebb  and  flow  of  the  tide.  If  the  Wheeling  bridge  be  a 
legal  structure,  hundreds  of  bridges  on  the  same  principle  may  be 
thrown  over  the  Mississippi  and  its  navigable  tributaries,  to  the 
great  and  remediless  injury  of  western  commerce. 

That  commerce  is  rapidly  increasing,  and  at  this  time  it  probaUy 
amounts  to  four  hundred  millions  of  dollars  annually  ;  and  if  the 
Father  of  Waters  and  his  tributaries  shall  have  the  same  regula- 
tion extended  to  them  as  is  now  applied  to  the  Wheeling  bridge,  it 
will  impose  a  tax  upon  western  commerce  of  several  hundred  thou- 
sand doUfi^rs  annually ;  and  this  will  be,  not  for  the  advancement 
of  commerce  over  those  waters,  as  it  will  greatly  obstruct  it,  but  to 
save  a  few  thousand  dollars  in  the  structure  of  each  bridge. 

In  regard  to  the  motion  for  process  of  contempt  against  the  bridge 
company,  we  must,  I  think,  be  governed  by  matters  which  appear 
upon  the  record.  Shortly  after  the  first  decree  was  entered,  the 
defendants  made  application  to  congress  for  relief.  The  object  of 
the  bridge  company  in  making  this  application,  was  to  counteract 
and  annul  the  decision  of  this  court.  It  is  not  supposed,  however^ 
that  such  was  the  intention  of  congress  in  passing  the  law.  The 
two  sections  referred  to  were  moved  as  an  amendment  to  an  act 
making  appropriations  for  the  service  of  the  post-office  department^ 
on  the  31st  of  August,  1852,  at  the  close  of  that  session.  But  little 
time  was  afforded  for  investigation  of  the  important  questions  in- 
volved in  the  act.  This  fact  is  not  stated  to  impair  the  force  and 
effect  of  the  act,  but  I  think  it  is  fit  to  be  considered  on  this  motion, 
in  regard  to  the  conduct  of  the  bridge  company. 

The  court  may  properly  consider,  if  they  are  not  bound  to  do  so, 
that  the  defendants,  in  making  application  to  congress,  and  in  pro- 
curing the  passage  of  the  act,  as  having  acted  in  good  faith.  And 
although  the  law,  if  it  has  been  passed  in  violation  of  the  consti- 
tution, cannot  be  held  valid,  yet  it  may  save  the  defendants  from 
the  contempt  charged.  On  its  face,  it  gave  to  the  bridge  company 
all  that  it  could  desire  or  ask  against  the  decree  of  this  court.  It 
legalized  what  the  court  held  to  be  illegal ;  and  it  required  all 
steamboats,  running  to  and  from  Pittsburg,  from  any  point  below 
Wheeling,  to  regulate  their  chimneys  so  as  to  pass  under  the 
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bridge.  It  was  the  exercise  of  a  judicial  power  without  an  exam- 
iuation  of  the  principles  of  law  applicable,  and  without  a  knowledge 
of  the  facts  on  which  the  decree  was  founded.  No  imputation  is 
cast  upon  that  honorable  body,  but  the  fact  must  be  known  to 
every  one  that  the  senate  and  house  of  representatives,  however 
distinguished  for  their  high  ability  and  legal  learning,  could  not 
discharge,  to  the  public  advantage,  the  duties  of  an  appellate 
court. 

*  I  have  no  doubt  that  the  learned  judge  had  power  to  [  *  449  ] 
grant  the  injunction.  The  5th  section  of  the  act  of  the 
2d  of  March,  1793,  (1  Stats,  at  Large,  334,)  declares  'Hhat  writs 
of  ne  exeat  and  of  injunction  may  be  granted  by  any  judge  of  the 
supreme  court,  in  cases  where  they  might  be  granted  by  the 
supreme  (ft  circuit  court."  The  14th  section  of  the  judiciary  act 
of  1789  declares  that  ^Hhe  courts  of  the  United  States  shall  have 
power  to  issue  writs  of  scire  facias,  habeas  corpus,  and  all  other 
writs  not  specially  provided  for  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions,  and  agreeable  to 
the  principles  and  usages  of  law." 

Six  of  my  brethren  now  hold  that  the  act  of  congress  arrested 
the  progress  of  the  court  in  carrying  their  decree  into  effect,  and 
gave  the  defendants  a  right  to  rebuild  their  bridge.  The  injunc- 
tion prohibited  them  from  reconstructing  it;  can  the  defendants 
be  punished  for  contempt,  for  doing  that  which  the  law  author- 
ized? This  view  shows  that  the  injunction  ought  not  to  have 
been  granted,  as  it  was  against  law.  And  is  not  this  a  sufficient 
excuse  or  the  contempt  charged?  My  view  is  that  the  law  was 
unconstitutional  and  void,  and  yet  I  consider  it  as  excusing  the 
defendants'  contempt.  I  cannot  punish  defendants,  by  fine  or  im- 
prisonment, for  doing  that  which  the  law  authorized  them  to  do. 

There  was  no  opposition  made  when  the  injunction  was  applied 
for ;  and  it  was  granted,  as  a  matter  of  course,  on  the  face  of  the 
bill.  Had  the  act  of  congress  been  set  up  against  the  allowance 
of  the  injunction,  the  motion,  in  all  probability,  would  have  been 
referred  to  the  supreme  court  by  the  judge. 

Having  come  to  the  conclusion,  for  the  reasons  above  stated, 
that  the  act  of  congress  is  inoperative  and  void,  although  it  may 
excuse  the  contempt,  it  can  afford  no  excuse  for  a  further  refusal 
to  perform  the  decree.  I  would,  therefore,  order  that  the  final 
decree,  heretofore  made,  be  carried  into  effect  according  to  its  true 
intent,  by  the  first  day  of  October  next,  and  that  the  defendants 
pay  the  costs. 
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Mr.  Justice  Qrier.  I  concur  with  the  majority  of  this  court, 
that  in  cases  where  this  court  has  original  jurisdiction,  an  inter- 
locutory or  preliminary  injunction  may  be  awarded,  in  vacation, 
by  any  judge  of  the  court.  I  differ  with  the  majority  in  declining 
to  punish  a  wanton  contempt  of  the  process  of  the  court. 

I  concur  with  my  brother  McLean,  that  congress  cannot  annul 
or  vacate  any  decree  of  this  court ;  that  the  assumption  of  such  a 
power  is  without  precedent,  and,  as  a  precedent  for  the  future,  it 
is  of  dangerous  example. 

[  *  450  ]  *  Mr.  Justice  Waynb.  I  concur  with  Mr.  Justices  Nel- 
son, Q-rier,  and  Curtis,  in  thinking  that  the  attachment 
for  contempt  should  have  been  granted  by  this  court. 

I  concur  with  the  majority  of  the  court  in  the  view  takdh  by  them 
of  the  liability  of  the  defendants  for  the  costs  of  this  suit. 

I  dissent  from  the  majority  of  the  court  in  the  opinion  given, 
that  the  6th  and  ^th  sections  of  the  act  of  the  Slst  August,  1852, 
(10  Stats,  at  Large,  112,)  relieve  the  defendants  from  the  operation 
of  the  judgment  of  this  court  in  behalf  of  the  plaintiff.  That  judg- 
ment was  for  the  abatement  of  a  nuisance  of  which  the  plaintiff 
complained.  This  court  decided  it  was  a  nuisance,  causing  injury 
and  great  pecuniary  loss,  inasmuch  as  it  prevented  the  State  of 
Pennsylvania  from  navigating  the  Ohio  river  at  all  stages  of  its 
waters,  to  the  uninterrupted  navigation  of  which  they  had  a  right 
under  the  constitution  of  the  United  States.  I  know  of  no  power 
in  congress  to  interfere  with  such  a  judgment,  under  the  pretenae 
of  a  power  to  legalize  the  structure  of  bridges  over  the  public 
navigable  rivers  of  the  United  States,  either  within  the  States,  or 
dividing  States  from  each  other,  or  under  the  commercial  power 
of  congress  to  regulate  commerce  among  the  States..  Nor  does  the 
power  of  congress  to  establish  post-ofBces  and  post-roads  give  any 
power  to  congress  to  do  more  between  the  States,  or  within  the 
States,  than  to  declare  the  routes  for  carrying  the  mails  upon  roads 
already  existing,  and  to  designate  the  localities  upon  those  roads 
where  post-ofBces  shall  be  kept  for  the  delivery  and  transmission 
of  letters,  and  other  things  or  parcels  which  congress  may  declare 
to  be  mailable.  Whatever  congress  may  have  intended  by  the  act 
of  August,  1852, 1  do  not  think  it  admits  of  the  interpretation 
given  to  it  by  the  majority  of  the  court ;  and  if  it  does,  then  my 
opinion  is  that  the  act  would  be  unconstitutional. 

I  concur  with  many  of  the  views  taken  by  Mr.  Justice  McLean 
in  his  dissenting  opinion;  but  I  shall  take  another  opportunity 
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to  express  my  opinion  fully  upon  the  action  of  this  court  and  of 
congress  in  this  case. 

Mr.  Justice  Daniel.  In  the  decision  of  the  court  dissolving  the 
injunction  and  refusing  the  coercive  measures  asked  for  in  this 
case,  I  entirely  concur.  But  as,  in  the  argument  hy  which  the 
court  have  proceeded  to  their  conclusions,  important  questions  of 
constitutional  law  appear  to  me  to  have  been,  some  of  them,  passed 
over  without  consideration,  and  others  inaccurately  expounded, 
convictions  of  duty  impel  me  to  express  my  own  interpretation  of 
those  questions.  The  correctness  or  incorrectness  of  that 
*  interpretation  is  left  to  the  judgment  of  those  whom  [  *  451  ] 
cariosity  or  interest 'may  incline  to  its  examination;  but 
whether  examined,  or  approved,  or  condemned,  or  otherwise,  it 
has  been  given  because  commanded  by  a  sense  of  obligation,  from 
obedience  to  which  I  hold  that  no  one  is  or  can  be  absolved. 

When  the  controversy  now  revived  before  us  was,  in  January, 
1850,  for  the  first  time  brought  to  our  attention,  there  suggested 
themselves  to  my  mind  serious  difficulties  with  respect  both  to  the 
authority  and  the  mode  by  which  it  was  attempted  to  place  that 
controversy  within  the  cognizance  of  this  tribunal. 

I  was  unable  to  perceive  by  what  warrant  a  judge  of  a  circuit 
court,  circumscribed  in  his  jurisdiction  both  as  to  parties  and  to 
subjects-matter  of  litigation  within  specified  limits,  could  claim 
cognizance  as  to  parties  and  subjects-matter  confessedly  beyond  the 
prescribed  bounds  of  his  jurisdiction.  Still  less  could  I  comprehend 
by  what  warrant  a  circuit  judge  could,  by  an  interlocutory  order  at 
chambers,  relative  to  rights  of  person  and  property  beyond*  the 
bounds  of  his  jurisdiction,  transfer  a  controversy  affecting  subjects 
thus  situated  to  the  supreme  court  of  the  United  States. 

An  attempt  to  avoid  these  difficulties  (for  they  were  not  directly 
met)  was  essayed,  by  the  assumption  that  the  application  to  the 
circuit  court  might  be  adopted  here,  as  the  commencement  of  an 
original  suit  by  the  State  of  Pennsylvania,  that  State  possessing 
the  right  to  institute  an  action  in  the  supreme  court,  under  the 
provision  in  the  constitution  which  defines  the  original  jurisdiction 
of  that  court.  Accordingly,  this  case  was  received  and  treated  as 
one  authorized  by  the  constitution,  in  virtue  of  the  original  juris- 
diction vested  exclusively  in  the  supreme  court — ^a  jurisdiction 
which  an  inferior  court,  or  a  judge  of  an  inferior  court,  could  have 
no  power  to  exert. 

However  irregular  and  unauthorized  the  first  proceedings  in  this 
case  appeared  to  me,  the  granting  of  the  second  injunction,  and  the 
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measure  directed  for  enforcing  it,  I  am  constrained  to  regard  as  still 
more  irregular— a  much  wider  departure  from  precedent  or  legiti- 
mate  authority. 

This  second  proceeding  brings  to  our  notice  the  following  state 
of  facts:  An  application  to  a  circuit  judge  at  chambers,  to  control 
by  compulsory  process  persons  and  property,  both  of  them  situated 
beyond  and  without  the  bounds  of  his  legitimate  power.  This 
application  is  granted  at  chambers,  and  not  by  a  proceeding  in 
court  at  all ;  and  the  order  of  the  judge  so  made,  and  the  mandate 
directed  by  him  singly  for  the  execution  of  his  order,  are  entitled 
as  a  proceeding  in  and  before  the  supreme  court,  and  as  an  act  of 
the  supreme  court ;  and  the  peculiar  and  appropriate  officer  of  this 

tribunal  is  ordered  to  carry  that  mandate  into  effect. 
[  *  452  ]  *  According  to  my  interpretation  of  the  constitution  of 
the  United  States,  the  supreme  court  is  a  distinct,  aggre- 
gate, collective  body— one  which  can  act  Collectively,  and  in  term 
or  in  united  session  only.  It  cannot  delegate  its  functions,  nor  can 
it  impose  its  duties  upon  any  number  of  the  body  less  than  a  quo- 
rum, constituted  of  a  majority  of  its  members.  Much  less  can  a 
single  judge  be  clothed  with  its  joint  powers,  to  be  wielded  by  him 
at  any  time  or  in  any  place,  or  to  any  extent  to  which  his  individual 
discretion  may  point.  Yet,  in  the  case  before  us,  we  have  a  pro- 
ceeding begun,  prosecuted,  and  consummated  in  the  name  of  the 
supreme  court — nay,  denominated  their  proper  act  when  eis;ht  of 
the  nine  judges  constituting  this  tribunal  had  no  participation  in 
that  proceeding,  perhaps  never  even  suspected  its  existence.  It 
may  very  well  be  inquired  whether  a  majority  of  the  judges,  either 
acting  individually  or  collectively  in  court,  would,  on  principles 
of  power  or  of  justice,  have  sanctioned  the  course  pursued  in  this 
case?  For  one,  I  can  answer  that  by  him  it  would  have  been 
unhesitatingly  rejected. 

Yet  this  course  is  now  attempted  to  justify  and  sustain,  under  the 
6th  section  of  the  act  of  congress  of  the  2d  of  March,  1793,  (1  Stats, 
at  Large,  334,)  which  provides  that  ^' writs  of  ne  exeo^and  injunction 
may  be  granted  by  any  judge  of  the  supreme  court  in  cases  where 
they  might  be  granted  by  the  supreme  court  or  a  circuit  court." 

The  inference  sought  to  be  drawn  from  the  provision  just  cited,  I 
propose  cursorily  to  examine,  with  the  view  of  showing  its  incor- 
rectness as  a  deduction  from  the  language  or  the  purposes  of  that 
provision,  and  especially  with  the  view  of  exposing  the  total  inap- 
plicability of  the  attempted  conclusion  to  the  facts  developed  by  the 
record  before  us. 

The  subjects  embraced  within  the  proposed  inquiry,  namely,  the 
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distribution  and  exercise  of  power  in  the  different  divisions  of  the 
federal  judiciary — the  definition  and  establishment  of  the  distinc- 
tive boundaries  within  which  those  several  divisions  should  revolve, 
are  matters  of  an  importance  much  too  grave  to  be  incidentally  or 
lightly  disposed  of.  They  are  matters  inseparable  alike  from  the 
order  and  harmony  and  stability  of  public  authority,  and  from  the 
safety  and  enjoyment  of  private  right. 

By  the  act  of  congress  establishing  the  judicial  courts  of  the 
United  States,  (1  Stats,  at  Large,  81,)  no  power  was  conferred  upon 
the  judges  of  the  courts  of  the  United  States  to  grant  writs  of  injunc- 
tion ;  nor  was  the  power  to  grant  an  injunction  eo  nomine  conferred 
upon  any  of  the  courts.  This  authority  was,  however,  as  to  the 
courts,  given  by  implication  in  the  14th  section  of  the  statute,  which 
authorized  the  courts  therein  before  enumerated,  to  grant 
writs  of  scire  facias,  habeas  corpus,  and  *  all  other  writs  [  *  453  ] 
not  specially  provided  for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  their  respective  jurisdictions. 

The  feature  of  this  provision  proper  for  consideration  here  is  this : 
that  the  power  was  conferred  upon  the  courts,  and  not  upon  the 
judges,  and  was  given  in  cases  only  in  which  it  was  necessary  for 
the  exercise  of  the  jurisdiction  of  those  courts.  What  was  the 
jurisdiction  of  the  circuit  courts,  as  to  persons  or  property,  or  both? 
With  respect  to  proceedings  in  rem,  as  the  process  of  the  court  could 
not  run  beyond  the  prescribed  limits  of  its  appropriate  district, 
the  jurisdiction  or  power  of  the  court  could  be  co-extensive  only 
with  those  limits,  and  was,  consequently,  impotent  and  null  as  to 
any  direct  control  of  the  subject-matter  when  situated  beyond  them. 
And  with  respect  to  the  jurisdiction  over  persons  or  parties,  we 
find  it  declared  by  the  11th  section  of  the  judiciary  act,  that  ''no 
civil  suit  shall  be  brought  before  either  of  the  said  courts,  against 
an  inhabitant  of  the  United  States,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ;"  and  so  careful  have  been  the  authors  of 
this  restriction  to  insure  its  effectual  observance,  that  in  the  same 
section  of  the  statute  they  have  prohibited  every  transfer  of  the  in- 
terests or  rights  of  parties  made  with  the  view  of  evading  its  opera- 
tion. An  interpretation  of  the  11th  section  of  the  judiciary  act — 
one  conclusive  upon  the  jurisdiction  of  the  circuit  courts — has  been 
declared  in  repeated  decisions  by  this  court,  as  may  be  seen  among 
other  instances  which  might  be  adduced,  in  the  cases  of  McMicken 
V.  Webb,  11  Pet.  36;  of  Toland  v.  Sprague,  12  Pet.  p.  300;  and  of 
Keary  v.  The  Farmers'  and  Mechanics'  Bank  of  Memphis,  16  Pet. 
p.  89.    In  the  second  of  the  cases  just  cit-ed,  the  effect  of  the  statute 
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in  defining  the  jurisdiction  of  the  circuit  courts  is  examined  with 
much  minuteness  and  particularity. 

It  follows,  then,  hy  necessary  induction,  both  from  the  language 
of  the  judiciary  act  and  from  the  interpretation  thereof  by  this 
court,  that  the  jurisdiction — ^as  auxiliary  to  which,  and  as  a  means 
of  enforcing  its  exercise,  the  power  to  grant  injunctions  was  con- 
ferred upon  the  circuit  courts — is  that  jurisdiction  restricted  to 
persons  and  property  found  within  the  prescribed  local  bounds  as- 
signed to  those  courts. 

But  it  has  been  argued,  that  whilst  the  restrictions  abov^e  men- 
tioned may  be  imposed  upon  the  courts  as  such,  in  the  most  solemn 
and  deliberate  exercise  of  their  functions,  the  judges  individually, 
out  of  court,  and  distinguished  as  they  are  by  the  language  of  the 
law  from  the  courts,  have  been  released  from  the  same  or  similar 
restraints,  and  have  been  clothed  with  power  separately  to 
[*454]  exert  this  extraordinary  jurisdiction  over  persons  *and 
property  residing  or  situated  anywhere  and  everywhere 
within  the  United  States.  Nothing  more  is  required,  according  to 
this  argument,  to  overstep  the  fixed  and  designated  boundary  of 
the  courts'  authority  than  the  sic  jtibeo  of  the  individual  judge. 

In  considering  the  interpretation  now  placed  upon  the  5th  section 
of  the  act  of  March  2,  1793,  the  mind  is  impressed  with  the  irregu- 
larity and  inconsistency  which  this  interpretation  implies;  and 
with  the  inutility  and  inefficiency  for  any  beneficial  object,  of  the 
power  it  is  said  to  have  created.  It  is  certainly  a  novelty,  and  an 
anomaly  in  jurisprudence,  to  allege  in  a  judicial  officer  acting  ont 
of  court,  and  as  it  were  in  pais,  the  existence  of  a  jurisdiction  over 
persons  and  property  with  respect  to  which  he  has  no  power  to  ad- 
judicate in  court,  and  his  acts  in  relation  to  which  he  possesses  no 
authority  to  reverse  or  modify  or  even  to  revise.  Yet  this  is  pre- 
cisely the  attitude  which  the  circuit  courts  and  the  judges  of  those 
courts  are  made  to  occupy  in  relation  to  each  other,  by  the  inter- 
pretation now  attempted. 

In  the  next  place,  so  far  as  usefulness  or  efficiency  may  be  sup- 
posed to  have  been  the  objects  of  the  statute,  much  of  these  are 
taken  away  by  denying  to  the  courts  the  power  claimed  for  the 
judges  out  of  court  to  act  upon  persons  or  property  beyond  the 
bounds  of  the  respective  circuits.  The  same  necessity  which 
would  dictate  a  resort  to  one,  requiring  equally  a  resort  to  both  or 
either. 

Some  obscurity  and  difficulty  is  perceived  and  felt  as  arising  from 
that  portion  of  §5  of  the  act  of  March  2,  1793,  which  permits  the 
judges  of  the  circuit  courts  to  grant  injunctions  in  cases  wherein 
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they  might  be  granted  by  the  supreme  court ;  but  this  language  it 
is  thought,  when  correctly  understood,  operates  no  change,  or  ex- 
tension, or  enlargement  of  the  powers  and  jurisdiction  of  the  circuit 
courts,  or  of  the  judges  of  those  courts.  If  indeed  it  should  be  con- 
tended that  this  section  of  the  statute  was  designed  to  confer,  or  by 
its  terms  purported  to  confer  upon  the  circuit  courts,  or  upon  the 
judges  thereof,  the  jurisdiction  and  functions  of  the  supreme  court, 
then  must  that  section,  so  far  at  least,  be  rejected  as  absolutely  void, 
being  in  violation  of  the  constitution. 

The  supreme  court  of  the  United  States  is  the  creature  of  the 
constitution.  By  this  instrument  its  powers  and  jurisdiction,  orig- 
inal and  appellate,  are  conferred  and  defined;  these  are  peculiar 
and  exclusive,  and  by  no  legislation  can  they  be  enlarged  or  dimin- 
ished, much  less  can  they,  either  in  whole  or  in  part,  be  delegated 
to  other  tribunals  or  officers  of  any  grade  or  description. 

I  am  clearly  of  the  opinion  therefore,  thai  by  the  5th 
section  *of  the  act  of  1793,  no  power  to  exercise  authority  [  *  455  ] 
or  jurisdiction  appertaining  to  the  supreme  court  was,  or 
could  have  been,  conferred  either  upon  the  circuit  courts  or  upon 
the  judges  thereof;  but  that  this  section  must  be  understood  as 
simply  conferring  upon  the  judges  a  power  previously  confined  to 
the  courts  alone — namely,  the  power  to  grant  injunctions,  and  this 
subject  to  every  limitation  by  which  the  circuit  courts  were  con- 
trolled. 

But  the  interpretation  of  the  act  of  1793  now  contended  for, 
broad  as  it  is,  still  is  not  wide  enough  to  cover  the  proceeding 
which  it  is  now  used  to  shield  and  protect.  To  accomplish  this 
end,  it  must  be  stretched  still  more  ;  and  until  it  can  be  made  to 
comprise  an  identification  of  a  single  judge  of  the  supreme  court 
with  the  entire  court  itself,  and  the  transformation  of  an  act  by  an 
individual  judge — an  act  performed  without  the  accustomed  for- 
malities of  a  regular  court — into  a  proceeding  by  the  supreme  court 
in  the  exercise  of  its  constitutional  and  only  legitimate  functions. 

The  order  granting  the  second  injunction  in  this  case,  were  it 
obnoxious  to  no  other  objection,  appears  to  me  to  be  unwarranted 
and  void,  for  the  reason  that  it  assumes  to  contravene  and  overrule 
in  effect,  if  not  in  terms,  an  existing  decree  of  this  court,  between 
these  same  parties  and  upon  the  same  subject-matter. 

The  decree  of  this  court,  first  pronounced  in  February,  1852, 
decided  that  the  suspension  bridge  at  Wheeling  was  an  obstruction 
to  the  passage  of  steamboats  on  the  Ohio  river,  and  that  unless  it 
should  be  elevated  to  the  height  of  one  hundred  and  eleven  feet 
above  low-water  mark,  before  the  1st  day  of  February  next  follow- 
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ing  this  decree,  it  should  be  abated.  Upon  a  subsequent  day  of 
the  8ame  term,  the  decree  was  so  modified  as  to  substitute  for  the 
requirement  of  increased  elevation,  or  of  the  alternative  of  an 
abatement,  permission  to  the  proprietors  of  the  suspension  bridge 
to  construct  in  the  permanent  wooden  bridge,  which  spans  the 
western  channel  of  the  river,  a  draw  of  a  capacity  sufficient  for  the 
passage  of  steamboats  of  the  largest  class ;  the  additional  distance 
or  the  short  delay  (of  a  few  minutes  only)  incident  to  this  arrange- 
ment constituting,  as  expressed  in  the  language  of  this  court,  ^'no 
appreciable  injury  to  commerce."  Liberty  was  reserved  by  this 
decree  to  either  party  to  '^move  the  court  in  relation  to  this  matter 
on  the  1st  Monday  of  February  ensuing."     Vide  13  How.  625. 

In  obedience  to  a  notice  from  the  complainant,  under  the  liberty 
reserved  in  the  decree,  the  defendants  appeared  on  the  regular  re- 
turn day  by  counsel  in  court ;  but  the  complainant  failing  to  prose- 
cute this  motion,  it  was  permitted  to  be  discontinued.  To  a 
second  notice  to  the  defendants  they  again  appeared,  but 
[*456]  *the  complainant  again  making  default,  was  formally 
called^  and  the  motion  was  dismissed. 

From  this  failure  or  refusal  on  the  part  of  those  who  were  author- 
ized to  move  in  the  case,  this  court,  for  aught  that  could  be  judi- 
cially known  to  them,  might  have  been  justified  in  the  conclusion, 
that  everything  they  had  ordered  had  been  complied  with,  or  had 
been  arranged  to  the  mutual  satisfaction  of  the  parties.  Certainly 
up  to  this  period,  there  was  no  fact  regularly  and  formally  before 
them,  on  which  to  found  or  justify  process  for  contempt.  Under 
this  state  of  things,  the  suspension  bridge  at  Wheeling  remained, 
and  was  authorized  to  remain. 

This  court  had  prescribed  the  conditions,  according  to  which  it 
was  to  stand  or  to  be  abated,  and  had  designated  the  parties  by 
whom,  the  modes  by  which,  and  the  extent  to  which,  the  decree 
might  be  carried  into  effect. 

In  this  attitude  of  the  case,  a  mandate  is  issued  from  a  judge  at 
chambers,  superseding  the  mode  pointed  out  by  this  court  for  the 
execution  of  its  decree,  and  wholly  irrespective  of  any  condition 
according  to  which  that  decree  had  been,  by  its  own  terms,  modi- 
fied, as  above  mentioned. 

The  above  mandate  assumes  to  order,  in  the  name  of  this  court, 
that  no  bridge  of  an  elevation  less  than  that  prescribed  by  this 
order,  shall  be  thrown  across  the  Ohio  from  Zane's  Island  to 
Wheeling,  regardless  altogether  of  any  facility,  however  complete, 
which  might  be  provided  for  the  passage  of  steamboats  by  the 
western  channel  of  the  river. 
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This  mandate,  therefore,  was  itself  a  palpable  violation  of  the 
decree  of  this  court,  and  of  rights  reserved  to  the  defendants  by 
that  decree — rights  which  they  twice  evinced  their  readiness  to  vin- 
dicate before  this  court,  in  opposition  to  the  reiterated,  but  subse- 
quently abandoned  attenspts  by  the  complainant  to  assail  them. 

Can  contempt,  then,  be  affirmed  or  imputed  with  reference  to  a 
readiness  to  yield  obedience  to  the  regular  authority  of  the  court, 
or  with  reference  to  an  unwillingness  to  comply  with  a  proceeding 
not  merely  void  in  itself,  but  one  also  in  manifest  violation  of  the 
constitution  and  the  law  ? 

To  which,  it  may  be  asked,  were  the  defendants  bound  to  conform, 
to  the  authority  of  this  court,  deliberately  announced  upon  a  ques- 
tion regularly  before  them  as  a  court,  or  to  an  order  from  a  single 
judge,  obviously  in  contravention  of  the  former,  assuming  to  exer- 
cise an  authority  belonging  only  to  the  court  as  an  aggregate 
body,  and  by  which  assumption  this  court  is  placed  in  an  attitude 
adversary  to  its  own  decree  ? 

There  is  still  another  view  of  this  case,  which,  to  my  mind,  is 
conclusive  against  the  proceedings   on  the  part  of  the 
circuit  *judge,  and  equally  so  against  every  motion  now  [  *  457  ] 
urged  before  us  as  founded  thereon,  or  on  either  the  prin- 
cipal or  modified  decree  heretofore  pronounced  in  this  cause. 

Previously  to  the  application  for  the  second  injunction,  the 
congress  of  the  United  States,  by  a  formal  statutory  enactment, 
declared  the  bridges  which  had  been  erected  over  the  Ohio  at 
Wheeling  in  Virginia,  and  at  Bridgeport  in  the  State  of  Ohio, 
abutting  on  Zane's  Island,  to  be  lawful  structures  in  their  present 
position  and  elevation,  '^anything  in  any  law  or  laws  of  the  United 
States  to  the  contrary  notwithstanding. ' '  And  they  further  enacted, 
'Hhat  the  officers  and  crews  of  all  vessels  and  boats  navigating  the 
said  river,  are  required  to  regulate  the  use  of  their  said  vessels  and 
boats,  and  any  pipes,  or  chimney,  or  chimneys  belonging  thereto, 
80  BLS  not  to  interfere  with  the  elevation  and  structure  of  the  said 
bridges."     Vide  10  Stats,  at  Large,  112. 

Against  the  effect  of  these  very  explicit  enactments,  it  has  been 
contended  that  they  are  void,  because,  as  it  is  said,  they  reverse  a 
decision  of  this  court,  which  congress  has  no  power  to  do.  In 
answer  to  this  argument^  it  may  be  conceded  that  the  position 
asstuned  by  it  might  be  true  with  reference  to  the  adjustment  or 
security  of  private  rights  vested  under  previously  existing  laws  or 
adjadications ;  but  such  a  position  is  wholly  inapplicable  to  meas- 
ures of  public  policy  falling  appropriately  within  the  legislative 

competency,  and  much  less  can  it  have  any  influence  to  warrant  in 
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any  other  department  of  the  government  the  exercise  of  powers 
vested  exclusively  in  the  national  legislature. 

It  is  impossible  to  read  either  the  original  or  the  modified  decree, 
by  the  majority  of  the  court  in  this  cause,  without  perceiving  that 
both  these  decrees,  as  well  as  the  entire  argument  in  support  of 
them,  were  based  upon  the  single  assumption  that  the  erection  of 
the  suspension  bridge  at  Wheeling  was  an  interference  with  the 
right  to  regulate  commerce  vested  in  congress  by  the  constitution. 
It  is  equally  manifest,  from  the  arguments  and  opinions  of  the 
minority  of  the  court,  that  the  right  in  congress  to  regulate  com- 
merce is  not  only  conceded  by  the  minority,  but  the  exclusiveness 
of  that  power  in  congress  is  insisted  upon.  These  later  opinions 
maintain  the  doctrine  that  congress  alone  are  competent  to  exercise 
this  right  or  power,  and  can  neither  be  controlled  nor  anticipated 
with  respect  to  it  by  the  judicial  department,  upon  any  fancied 
necessity,  nor  upon  any  supposed  neglect,  or  omission,  or  incompe- 
tency, which  the  latter  may  impute  to  congress,  and  may  imagine 
the  judicial  department  called  upon  to  remedy. 

In  these  views  are  seen  essentially,  nay  explicitly,  the 
[  *  458  ]  diversity  *  existing  in  the  opinions  of  the  majority  and 
minority  of  the  judges,  as  declared  in  this  case. 

Congress  have,  by  statute  already  referred  to,  undertaken  to 
regulate  the  commerce  upon  the  Ohio  river,  so  far  as  the  matters 
involved  in  this  controversy  are  concerned.  And  who  shall  ques- 
tion their  power  to  do  this?  Does  it  belong  to  this  court,  under 
any  article  or  clause  of  the  constitution,  or  of  any  statute,  to  assume 
such  a  superiority?  Congress  have  ordained  that  the  vehicles  of 
commerce  on  the  Ohio,  the  steamboats,  shall  so  graduate  the 
height  of  their  chimneys,  as  not  to  interfere  with  the  bridges  at 
Wheeling,  as  existing  at  the  date  of  the  statute.  By  this  they 
have  at  least  declared  that  these  bridges  are  deemed  by  them  no 
invasion  either  of  the  power  or  the  policy  of  congress  with  reference 
to  the  commerce  of  the  Ohio  river.  They  have  regulated  this 
matter  upon  a  scale  by  them  conceived  to  be  just  and  impartial, 
with  reference  to  that  commerce  which  pursues  the  course  of  the 
river,  and  to  that  which  traverses  its  channel,  and  is  broadly 
difibsed  through  the  country. 

They  have  at  the  same  time  by  what  they  have  done,  secured  to 
the  goremment,  and  to  the  public  at  large,  the  essential  advantage 
of  «  safe  and  certain  transit  over  the  Ohio — an  advantage  which, 
previously  to  the  erection  of  the  Wheeling  bridge,  was  greatly 
desired  but  sever  attained. 

In  what  has  been  done  by  congress,  I  can  have  no  doubt  that 
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they  have  acted  wisely,  justly,  and  strictly  within  their  constitu- 
tional competency.  By  their  action  they  have  completely  over- 
tlirown  every  foundation  upon  which  the  decrees  of  this  court,  the 
orders  of  the  circuit  judge,  and  every  motion  purporting  to  be  based 
upon  these  or  either  of  them,  could  rest.  I  am,  therefore,  of  the 
opinion  that  each  and  every  motion  submitted  by  the  complainant 
under  color  of  the  decrees  heretofore  pronounced  in  this  cause,  or 
of  the  injunction  awarded  by  the  judge  of  the  circuit  court,  should 
be  overruled ;  that  the  injunction  awarded  as  aforesaid  should  be 
dissolved,  and  the  bill  praying  for  that  injunction  should  be  dis- 
missed ;  and  that  in  each  instance  the  defendants  should  be  decreed 
their  costs. 
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18  H.  460. 
Power  of  this  Court  as  to  Costs, 

1.  This  court  has,  in  cases  of  original  jarisdiction,  the  inherent  power  which  belongs 
to  aU  courts  to  award  costs  to  the  proper  party,  and  render  a  judgment  for  them 
ijrithoat  the  aid  of  a  special  act  of  congress. 

2.  There  are  numerous  acts  of  congress  recognizing  this  power  in  all  the  courts  of  the    j 
United  States,  including  this  court. 

3.  Where  the  question  oncosts  had  been  referred  to  the  clerk,  with  directions  to  exam- 
ine a  witness,  and  his  report,  aft^r  being  duly  filed,  was  examined  and  confirmed  by 
order  of  the  court,  without  exception  or  objection,  this  court  will  not  grant  a  peti- 
tion for  a  re-examination  of  that  subject  by  bill  of  review  or  otherwise. 

This  was  a  sequel  to  the  preceding  case,  and  came  up  on  a 
motion  by  counsel  for  the  bridge  company  for  leave  to  file  a  bill 
of  review  of  the  order  of  this  court  made  at  the  December  term, 
1851,  in  regard  to  the  costs  between  the  parties. 

Mr.  Russelly  for  the  company. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

This  is  an  application  made  on  the  part  of  the  defendants  for 
leave  to  file  a  bill  of  review,  so  far  as  i:espect8  the  orders  and 
decrees  for  costs  heretofore  rendered  in  the  above  case  against 
them. 

The  court  have  already  determined  that  the  decree  rendered  for 
costs  against  the  defendants  was  unafiected  by  the  act  of  congress 
passed  August  31, 1852,  and  with  which  determination  it  is  entirely 
satisfied. 
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any  other  department  of  the  government  the  exercise  of  powers 
Tested  exclusively  in  the  national  legislature. 

It  is  impossible  to  read  either  the  original  or  the  modified  decree, 
by  the  majority  of  the  court  in  this  cause,  without  perceiving  that 
both  these  decrees,  as  well  as  the  entire  argument  in  support  of 
them,  were  based  upon  the  single  assumption  that  the  erection  of 
the  suspension  bridge  at  Wheeling  was  an  interference  with  the 
right  to  regulate  commerce  vested  in  congress  by  the  constitution. 
It  is  equally  manifest,  from  the  arguments  and  opinions  of  the 
minority  of  the  court,  that  the  right  in  congress  to  regulate  com- 
merce is  not  only  conceded  by  the  minority,  but  the  exclusiveness 
of  that  power  in  congress  is  insisted  upon.  These  later  opinions 
maintain  the  doctrine  that  congress  alone  are  competent  to  exercise 
this  right  or  power,  and  can  neither  be  controlled  nor  anticipated 
with  respect  to  it  by  the  judicial  department,  upon  any  fancied 
necessity,  nor  upon  any  supposed  neglect,  or  omission,  or  incompe- 
tency, which  the  latter  may  impute  to  congress,  and  may  imagine 
the  judicial  department  called  upon  to  remedy. 

In  these  views  are  seen  essentially,  nay  explicitly,  the 
[  *  458  ]  diversity  *  existing  in  the  opinions  of  the  majority  and 
minority  of  the  judges,  as  declared  in  this  case. 

Congress  have,  by  statute  already  referred  to,  undertaken  to 
regulate  the  commerce  upon  the  Ohio  river,  so  &r  as  the  matters 
involved  in  this  controversy  are  concerned.  And  who  shall  ques- 
tion their  power  to  do  this?  Does  it  belong  to  this  court,  under 
any  article  or  clause  of  the  constitution,  or  of  any  statute,  to  assume 
such  a  superiority?  Congress  have  ordained  that  the  vehicles  of 
commerce  on  the  Ohio,  the  steamboats,  shall  so  graduate  the 
height  of  their  chimneys,  as  not  to  interfere  with  the  bridges  at 
Wheeling,  as  existing  at  the  date  of  the  statute.  By  this  they 
have  at  least  declared  that  these  bridges  are  deemed  by  them  no 
invasion  either  of  the  power  or  the  policy  of  congress  with  reference 
to  the  commerce  of  the  Ohio  river.  They  have  regulated  this 
matter  upon  a  scale  by  them  conceived  to  be  just  and  impartial, 
with  reference  to  that  commerce  which  pursues  the  course  of  the 
riTor^  and  to  that  which  traverses  its  channel,  and  is  broadly 
diffiraed  through  the  country. 

They  have  at  the  same  time  by  what  they  have  done,  secured  to 
the  goremment,  and  to  the  public  at  large,  the  essential  advantage 
of  «  safe  and  certain  transit  over  the  Ohio — an  advantage  which, 
previously  to  the  erection  of  the  Wheeling  bridge,  was  greatly 
desired  but  aever  attained. 

In  what  has  been  done  by  congress,  I  can  have  no  doubt  that 
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thej  have  acted  wisely^  justly,  and  strictly  within  their  constitu- 
tional competency.  By  their  action  they  have  completely  over- 
thrown every  foundation  upon  which  the  decrees  of  this  court,  the 
orders  of  the  circuit  judge,  and  every  motion  purporting  to  be  based 
upon  these  or  either  of  them,  could  rest.  I  am,  therefore,  of  the 
opinion  that  each  and  every  motion  submitted  by  the  complainant 
under  color  of  the  decrees  heretofore  pronounced  in  this  cause,  or 
of  the  injunction  awarded  by  the  judge  of  the  circuit  court,  should 
be  overruled ;  that  the  injunction  awarded  as  aforesaid  should  be 
dissolved,  and  the  bill  praying  for  that  injunction  should  be  dis- 
missed ;  and  that  in  each  instance  the  defendants  should  be  decreed 
their  costs. 


1 


State  of  Pennstlvania  v.  The  Wheelxng  and  Belmont  Brxdob 

Company. 

18  H.  460. 
Power  of  this  Court  as  to  Costs. 

1.  This  court  has,  in  cases  of  original  jurisdiction,  the  inherent  power  which  belongs 
to  aU  courts  to  award  costs  to  the  proper  party,  and  render  a  judgment  for  them 
ijnihout  the  aid  of  a  special  act_of.congre8s. 

2.  There  are  numerous  acts  of  congress  recognizing  this  power  in  all  the  courts  of  the 
United  States,  including  this  court. 

3.  Where  the  question  of  costs  had  been  referred  to  the  clerk,  with  directions  to  exam- 
ine a  witness,  and  his  report,  after  being  duly  filed,  was  examined  and  confirmed  by 
order  of  the  court,  without  exception  or  objection,  this  court  will  not  grant  a  peti- 
tion for  a  re-examination  of  that  subject  by  bill  of  review  or  otherwise. 

This  was  a  sequel  to  the  preceding  case,  and  came  up  on  a 
motion  by  counsel  for  the  bridge  company  for  leave  to  file  a  bill 
of  review  of  the  order  of  this  court  made  at  the  December  term^ 
1851  y  in  regard  to  the  costs  between  the  parties. 

Mr.  Buasellj  for  the  company. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

This  is  an  application  made  on  the  part  of  the  defendants  for 
leave  to  file  a  bill  of  review,  so  far  as  i:espect8  the  orders  and 
decrees  for  costs  heretofore  rendered  in  the  above  case  against 
them. 

The  court  have  already  determined  that  the  decree  rendered  for 
costs  against  the  defendants  was  unafiected  by  the  act  of  congress 
passed  August  31, 1852,  and  with  which  determination  it  is  entirely 
satisfied. 
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with  directions  to  examine  witnesses,  and  resort  to  sach  other 
proofs  for  the  purpose  of  ascertaining  the  proper  compensation  to 
be  allowed  the  commissioners,  and  to  the  engineers  and  clerks 
employed  by  him,  and  also  to  ascertain  the  whole  amount  of 
expenses  incurred  by  said  commissioner,  and  the  amount  advanced 
by  the  respective  parties,  and  report  on  the  same ;  and  that  either 
party  have  leave  to  except  to  the  report,  in  writing,  as  to  any  of 

the  items  or  sums  of  money  allowed  by  the  clerk. 
[  *  463  ]  *  This  report  was  duly  made  in  conformity  with  the 
order,  and  the  counsel  for  the  respective  parties  filed  at 
the  time  a  written  declaration  waiving  all  exceptions  to  any  part 
of  said  account  or  vouchers,  and  stating  that  they  do  not  mean  to 
except  to  said  report,  nor  desire  any  further  time  to  examine  or 
except  to  it ;  whereupon  the  report  was  confirmed  by  this  court. 

It  can  hardly  be  expected,  after  this  deliberate  proceeding  by  the 
court  to  ascertain  the  costs  and  expenses  attending  the  trial  and 
hearing  of  the  case,  and  the  opportunity  of  the  counsel  for  the  re- 
spective parties  at  the  time,  to  scrutinize  the  several  items  of  the 
account,  their  attendance  before  the  master,  and,  after  the  proper 
scrutiny,  entering  into  and  filing  an  express  written  waiver  of 
exceptions  to  the  taxation  and  solemn  recognition  of  its  justice  and 
propriety,  that  the  court  will  open  the  question  for  a  re-examina- 
tion, or  can  desire  any  further  inquiry  into  or  review  of  the  matter 
thus  disposed  of.  There  must  be  an  end  of  litigation.  We  are  not 
only  satisfied  that  the  party  applicant  for  a  review  of  the  question 
has  already  had  full  opportunity  to  present  his  objections  to  the 
bill  of  costs,  and,  indeed,  has  already  availed  himself  of  the  benefit 
of  it,  but  are  also  satisfied  with  the  order  and  judgment  of  the  court 
heretofore  given  in  the  premises. 

The  motion  for  bill  of  review,  and  also  for  retaxation  of  costs,  is 
denied. 


THE  MAGNOLIA. 


GosLEB  and  others,  Appellants,  v.  Thbodore  Shuts  and  others. 

Appellees. 

18  H.  463. 
Adkibaltt — ^CoLLisioir  OH  TH2  MISSISSIPPI  River. 

1.  The  rule  for  TeBsels  passing  each  other  on  the  Mississippi  river,  as  shown  hy  the 
evidence,  is  for  the  descending  hoat  to  keep  near  the  middle  of  the  river,  and  the 
ascending  boat  near  the  right  bank. 

2.  A  vessel  which  safifers  by  a  collision  dae  to  the  violation  of  this  role  is  in  defaalt, 
and  her  owners  cannot  recover. 
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3.  A  want  of  a  sufficient  watch,  and  an  unjostifiable  rate  of  speed  in  crossing  the 
track  of  the  other  vessel,  are  additional  faults. 

Appeal  from  the  circuit  court  for  the  eastern  district  of  Louis- 
iana, 

This  was  an  admiralty  case,  in  which  the  district  court  held 
both  vessels  to  be  in  fault  for  a  collision,  and  divided  the  damages. 
On  appeal,  the  circuit  court  was  of  opinion  that  the  libellants,  the 
owner  of  The  Autocrat;  were  alone  in  fault,  and  dismissed  the 
libel.     From  this  decree  the  libellants  took  the  present  appeal. 

The  facts  in  regard  to  the  collision  are  fully  stated  in  the 
opinion. 

Mr.  Sargenty  Mr.  Crittenden^  and  Mr.  Pike^  for  appellants. 

Mr.  Benjamin^  for  appellees. 

*  Mr.  Justice  McLban  delivered  the  opinion  of  the  court.  [  *  464  ] 

This  is  ah  appeal  in  admiralty,  from  the  circuit  court 
for  the  eastern  district  of  Louisiana. 

The  libellant  charges,  that  on  a  trip  from  New  Orleans  to  Mem- 
phis in  the  steamer  Autocrat,  with  a  full  cargo,  and  a  great  num- 
ber of  passengers,  The  Magnolia  ran  into  her,  forward  of  the  wheel 
on  her  larboard  side,  which  caused  her  to  sink  in  less  than  teji 
minutes;  by  which  the  boat  and  cargo  were  lost,  and  the  lives  of 
several  passengers. 

On  the  hearing  in  the  district  court,  it  was  held  that  both  boats 
were  in  fault ;  and,  under  the  well-established  rule  of  the  admiralty, 
the  damage  was  divided.  From  that  decision  an  appeal  was  taken 
to  the  circuit  court,  which  reversed  the  decree  of  the  district  court. 
The  appeal  now  before  us  is  from  the  circuit  court. 

As  usual,  in  collision  cases,  there  is  some  conflict  among  the 
witnesses  in  regard  to  the  Hacta  of  the  case,  as  well  as  to  matters  of 
opinion. 

On  the  9th  of  February,  1852,  the  steamboat  Magnolia,  descend- 
ing the  Mississippi  river,  one  hundred  miles  above  New  Orleans, 
about  five  o'clock  in  the  morning,  landed  to  wood,  on  the  left  bank 
of  the  river,  at  a  place  called  Col.  Bobinson's  wood-yard.  Before 
the  boat  left  the  wood-yard,  when  the  pilot  was  on  deck  and  about 
to  take  the  helm,  his  attention  was  called  to  an  ascending  boat, 
which  was  near  Bayou  Goula,  a  mile  and  a  half  or  two  miles  below. 
When  first  seen,  the  ascending  boat  was  running  to  the  right  bank 
of  the  river. 

There  is  a  bar  on  the  left  side  of  the  river  about  a  mile  below 
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the  wood-yard.  The  course  of  ascendiDg  hoats  is  to  cross  into  the 
bend,  just  above  Bayou  Goula,  and  keep  up  the  right  shore  some 
six  or  seven  miles.  This  course  was  taken  by  The  Autocrat,  aver- 
aging, generally,  less  than  one  hundred  yards  from  the  right  shore. 

On  leaving  the  wood-yard,  The  Magnolia  backed  out  on  both 
wheels,  her  bow  being  fast  on  the  shore;  as  she  came  off  both  en- 
gines were  stopped,  and  then  the  boat  went  ahead  on  both  wheels 
to  check  her  up.  As  soon  as  this  was  done,  her  stern  being  oppo- 
site the  wood-yard,  the  larboard  engine  was  stopped, 
[.  *465]  *to  let  her  come  round  by  the  action  of  the  starboard 
wheel.  The  Autocrat  continued  up  the  right  bank  until 
she  came  opposite,  or  nearly  opposite,  to  Col.  Butler's  residence. 
At  this  place  she  was  within  less  than  one  hundred  yards  of  the 
shore,  when  she  changed  her  course  to  the  left  shore,  neaily  in  the 
direction  of  the  wood-yard  which  had  a  few  minutes  before  been 
left  by  The  Magnolia.  The  river  at  this  place  is  about  three  quar- 
ters of  a  mile  wide. 

In  rounding,  The  Magnolia  passed  the  middle  of  the  river,  but 
as  her  bow  was  thrown  down  the  stream.  The  Autocrat,  turning 
suddenly  to  the  right,  approached  her  with  a  speed  of  some  ten  or 
twelve  miles  an  hour.  As  The  Autocrat  approached,  by  a  tap  of 
the  bell  she  signified  her  intention  to  cross  to  the  left  bank,  and 
before  the  bow  of  The  Magnolia,  whose  bell  was  rung  two  taps, 
indicating  the  same  direction.  Seeing  the  imminent  danger.  The 
Magnolia  rang  her  bells  to  back ;  and  it  is  stated  by  her  pilot,  that 
when  the  collision  happened  she  lay  upon  the  water,  not  having  a 
descending  movement  of  more  than  at  the  rate  of  a  mile  or  a  mile 
and  a  half  to  the  hour.  The  Autocrat  struck  her  with  so  much 
force  as  to  turn  her  bow  up  the  stream.  In  less  than  ten  minutes 
The  Autocrat  sunk  in  deep  water.  It  was  not  more  than  five  min- 
utes after  The  Magnolia  left  the  wood-yard,  until  the  collision 
occurred.  The  pilot  says  The  Magnolia  was  brought  round,  as 
soon  as  could  be  done,  by  the  action  of  her  starboard  wheel. 

The  nose  of  The  Magnolia  struck  The  Autocrat's  guard  near  the 
forward  part  of  the  cylinder,  on  the  larboard  side,  and  the  hull, 
at  the  other  end  of  the  cylinder,  and  brought  up  in  her  wheel. 
The  collision  took  place  not  far  from  the  middle  of  the  river,  some- 
what nearer  to  the  right  bank  than  to  the  left.  After  the  boats 
were  separated,  the  machinery  of  The  Autocrat  continued  to  work 
for  a  few  minutes,  her  course  being  directed  to  the  right  bank,  on 
reaching  which,  she  went  down. 

Entire  accuracy  of  witnesses  as  to  the  direction  and  position  of 
the  boats  in  a  case  of  collision  at  night,  is  not  to  be  expected. 
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The  peril  is  too  great  and  absorbing  to  note  and  detail  the  events 
as  they  transpired,  by  the  officers  and  hands  of  either  boat.  The 
leading  facts  being  ascertained  by  the  weight  of  the  testimony, 
when  properly  considered,  will  lead  to  a  more  just  result  than  by 
a  minute  examination  of  the  evidence. 

What  was  the  duty  of  the  respective  boats,  when  they  first  came 
within  view  of  each  other?  The  Magnolia  was  at  the  wood-yard 
on  the  left  bank  of  the  river ;  The  Autocrat  was  near  Bayou  Goula, 
crossing  over  to  the  right  bank  of  the  river,  about  a  mile  and  a 
half  below  the  wood-yard. 

Although  there  is  some  contrariety  of  evidence  in  regard 
to  *  the  usage  which  should  govern  the  respective  boats,  [  *  466  ] 
occupying  the  positions  above  stated,  yet  the  weight  of 
the  evidence  clearly  establishes  the  rule,  that  the  ascending  boat 
should  keep  near  the  right  bank  and  the  descending  one  about  in 
the  middle  of  the  river.  Each  boat  was  bound  to  keep  a  vigilant 
and  competent  watch,  and  to  slacken  the  speed  of  the  boat  and 
stop  it,  as  the  danger  becomes  imminent.  This  is  dictated  by  a 
common  prudence  of  a  qualified  pilot. 

The  principal  fact  relied  on  to  show  fault  in  The  Magnolia  is, 
that  she  left  the  wood-yard,  and  described  too  large  a  circle  in 
rounding ;  that  the  larboard  wheel  should  have  made  backwater, 
which  would  have  reduced  the  circle  and  have  thrown  the  bow 
down  the  stream  in  less  time. 

After  a  misfortune  has  happened,  it  is  easy  to  see  how  it  might 
have  been  avoided.  If  The  Magnolia  had  remained  at  the  wood- 
yard  some  eight  or  ten  minutes  longer,  there  could  have  been  no 
collision.  But  this  is  not  a  fair  mode  of  trying  the  case.  Had  the 
officers  of  The  Magnolia  a  right  to  expect  that  The  Autocrat  would 
not  depart  from  her  course ;  and  if  she  had  not  done  so,  could  the 
boats  have  come  in  contact?  It  is  clear,  if  the  ascending  boat  had 
continued  near  the  right  bank  of  the  river,  there  would  have  been 
no  collision.  This  is  an  important  fact.  Admit  that  The  Magnolia 
passed  the  middle  of  the  .stream  in  rounding,  still  ample  space  was 
left  for  the  ascending  boat.  One  third  or  even  one  fourth  of  the 
river,  the  water  being  deep,  was  sufficient  for  this  purpose.  The 
testimony  shows  that  at  least  one  third  of  the  river,  along  the 
right  bank,  was  open  for  The  Autocrat. 

But  it  is  said  that  the  pilot  of  The  Autocrat,  seeing  The  Mag- 
nolia was  rounding  off  from  the  wood-yard,  had  a  right  to  conclude 
that  it  intended  to  cross  over  to  the  right  bank.  This  was  a  little 
after  five  o'clock  in  the  morning;  daylight  was  breaking,  but  the 
stars  had  not  disappeared. 
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Being  acquainted  with  the  locality  of  the  wood-yard,  and  the 
general  course  of  the  river,  the  pilot  of  The  Autocrat  must  be  pre- 
sumed to  know  that  a  large  boat  could  not  round  in  a  narrow 
circle.  His  inference  would  naturally  be,  that  the  boat  was  round- 
ing from  the  wood-yard,  and  not  to  cross  the  stream.  But  admit 
that  the  direction  of  The  Magnolia  was  doubtful — it  was  the  duty 
of  the  officers  of  The  Autocrat  to  slacken  her  speed,  and  even  to 
stop  her  engines,  until  those  doubts  were  removed.  No  such  pre- 
cautions were  used.  The  Autocrat,  by  a  great  pressure  of  steam, 
was  propelled  onward,  changing  her  course;  and  in  attempting 
to  pass  the  bow  of  The  Magnolia,  came  in  contact  with  her. 
Her  pilot  had  hoped,  it  seems,  to  pass  h^r  stern;  but  to  any 
prudent  man,  either  attempt  would  have  been  considered 
[  *  467  ]  *a  dangerous  experiment.  His  great  error,  however,  con- 
sisted in  leaving  iihe  way  established  by  usage;  such  to 
him  would  have  been  the  way  of  safety.  Every  deviation  from  it, 
in  meeting  a  boat,  is  always  hazardous,  and  often  fatal. 

There  was  another  defect,  in  not  having  an  efficient  watch  on 
The  Autocrat.  This  is  indispensable,  especially  in  navigating  our 
western  rivers.  The  captain  was  asleep ;  the  watchman  did  not 
occupy  the  proper  position  ;  there,  in  fact,  was  no  watch  to  direct 
or  advise  the  pilot;  he  seems  to  have  been  left  to  the  exercise  of  his 
own  judgment,  unaided  by  suggestions  or  facts  from  any  quarter. 
This  is  enough  to  charge  The  Autocrat  with  fault. 

Leaving  the  wood-yard  by  The  Magnolia,  under  the  circum- 
stances, was  not  charged  as  a  fault  in  the  libel,  nor  was  it  so  stated 
in  the  protest.  The  Magnolia  had  an  efficient  watch  at  the  proper 
place  for  observation,  and  an  experienced  pilot.  She  rounded  in 
the  ordinary  way.  While  the  pilot  of  The  Autocrat  was  a  mile 
from  The  Magnolia,  he  ascertained  that  she  was  a  descending 
boat.  Still  under  the  impression  that  she  intended  to  run  down 
the  right  bank;  the  course  of  The  Autocrat  was  so  changed  across 
the  river,  in  the  direction  of  the  wood-yard,  as  to  bring  the  boats 
in  conflict.  Had  the  pilot  of  The  Autocrat  designed  to  produce  a 
collision,  he  could  not  have  taken  a  different  course  from  the  one 
he  did  take.  From  intimidation,  or  some  other  cause,  he  showed 
a  culpable  defect  of  judgment,  and  a  disregard  of  the  established 
usage. 

The  Magnolia  seems  to  have  taken  every  precaution  she  was 
required  to  take  to  avoid  the  collision.  She  was  in  her  proper 
place,  near  the  middle  of  the  river,  moving  down  the  stream  with 
less  force  than  the  current.     If  The  Autocrat  had  met  the  crisis 
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with  the  same  precaution,  a  collision  could  have  caused  little  or 
no  damage. 
The  decree  of  the  circuit  court  is  affirmed. 

Mr.  Chief  Justice  Taney,  Mr.  Justice  Wayne,  and  Mr.  Justice 
Daniel  dissented. 


EicHARD  D.  Wood  and  others,  Appellants,  v.  Alexander  C.  Davis, 

18  H.  467. 
Removal  of  Oases  from  State  Courts — Appeal  fbom  Obdeb  rehandino  it. 

1.  A  case  removed  from  a  State  court  to  the  circuit  court  of  the  United  States  should 
not  be  remanded  because  some  of  the  mere  nominal  parties  are  citizens  of  the  same 
State  with  plaintiffii. 

2.  Persons  holding  possession  of  notes  which  are  the  subject  of  controversy,  as  mere 
agents  of  the  party  seeking  the  removal,  and  without  interest  in  the  notes,  and  attor- 
neys employed  to  collect  the  notes,  are  such  nominal  parties;  and  the  case  should 
not  be  remanded  because  they  are  made  co-defendants. 

Appeal  from  tbe  circuit  court  for  the  northern  district  of  Illinois. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  St.  George  T.  Campbell  and  Mr.  Brovmingy  for  appellants. 

Mr.  Carlisle,  for  defendants. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  468  ] 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  northern  district  of  Illinois. 

Davis,  a  citizen  resident  of  Illinois,  filed  a  bill  in  the  14th  judi- 
cial circuit  of  that  State,  in  chancery^  against  the  appellants,  citi- 
zens and  residents  of  Pennsylvania,  and  four  other  persons  who 
will  be  more  particularly  noticed  hereafter,  setting  out  various 
dealings  and  business  transactions  between  the  complainant  and 
the  appellants,  under  the  firm  of  Wood,  Abbott,  and  Co.,  from  the 
year  1843  down  to  the  year  1849.  That  in  October  of  the  latter 
year,  the  firm,  claiming  to  be  largely  in  advance  to  the  complain- 
ant, sent  one  of  the  partners  to  his  place  of  business  for  the  pur- 
pose of  procuring  a  settlement  of  the  accounts,  and  security  for  the 
balance  of  indebtedness.  The  balance  was  ascertained  to  be  some 
$29,000,  the  payment  of  which  was  eventually  secured  by  the  con- 
veyance of  certain  parcels  of  real  estate ;  the  firm,  at  the  same 
time,  entering  into  an  agreement  to  resell  and  reconvey  the  same 
for  the  amount  of  the  debt  and  interest,  in  one,  two,  three,  and 
four  years.     The  complainant  also  gave  his  notes  for  the  amount 
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for  the  purchase-money.  All  the  notes  have  been  paid,  and  par- 
cels of  the  land  reconveyed  from  time  to  time,  except  the  last  note 
of  $6,000,  and  the  parcels  of  land  retained  as  security  for  its  pay- 
ment. 

This  note  having  become  due,  the  firm  of  Wood,  Abbott,  and 
Co.,  the  appellants,  transmitted  it  and  a  deed  of  the  land  to  Foster 
and  Stohl,  with  directions  to  collect  the  money,  and  on  receipt  of 
the  same  to  deliver  the  deed  to  the  complainant.    The  note  having 
been  presented  for  payment,  it  was  refused,  upon  which  they  placed 
it  in  the  hands  of  Hooper  and  Campbell,  attorneys  at  law, 
[  *  469  ]  for  collection.     The  bill  in  this  case  was  filed  *  against 
Wood,  Abbott,  and  Co.,  the  appellants,  Stohl  and  Foster, 
the  agents,  and  Hooper  and  Campbell,  the  attorneys,  setting  out 
the  facts  substantially  as  above  stated,  together  with  the  additional 
charges  that  the  account  presented  by  the  firm  of  Wood,  Abbott, 
and  Co.,  was  overcharged  and  fraudulently  made  up,  and  that  a 
much  less  balance  was  due  to  them  than  the  amount  secured  upon 
a  fair  and  equitable  adjustment.     The  bill  avers  that  Stohl  and 
Foster  had  no  interest  in  the  transaction,  except  to  receive  the 
money  on  the  note,  and  to  deliver  the  deed  as  agents  of  Wood, 
Abbott,  and  Co. ;  and  that  Hooper  and  Campbell  have  no  inter- 
est, except  as  attorneys  for  the  collection  of  the  note.     There  is  a 
prayer  for  subpoena  against  all  the  defendants,  and  for  answers ; 
also  that  an  account  be  taken  between  the  complainant  and  Wood, 
Abbott,  and  Co.  ;  and  the  note  be  given  up^  and  the  deed  be  de- 
livered to  complainant ;   that  an  injunction  be  issued  enjoining 
Stohl  and  Foster,  and  Hooper  and  Campbell,  from  delivering  over 
the  note  to  the  appellants. 

The  firm  of  Wood,  Abbott,  and  Co.  entered  their  appearance  at 
November  term,  1853,  and  petitioned  the  court,  under  the  12th 
section  of  the  judiciary  act,  for  a  removal  of  the  cause  to  the  circuit 
court  of  the  United  States,  on  the  ground  that  they  were  citizens 
and  residents  of  the  State  of  Pennsylvania,  which  application  was 
granted. 

The  appellants,  afterwards,  in  April,  1854,  filed  an  answer  to  the 
bill  in  the  circuit  court  of  the  United  States ;  and  on  the  29th  of 
June,  1855,  that  court  ordered  the  cause  to  be  remanded  back  to 
the  State  court  from  which  it  was  sent. 

The  case  is  now  here  on  an  appeal  from  that  order. 

The  ground  upon  which  the  cause  was  remanded  is,  that,  four  of 
the  defendants  were  citizens  of  the  State  of  Illinois — namely,  Stohl 
and  Foster,  and  Hooper  and  Campbell — the  same  State  of  which 
the  complainant  was  a  citizen.     And  this  presents  the  question 
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whether  or  not  these  defendants  were  parties  in  interest  in  the  sub- 
ject of  litigation,  or,  in  other  words,  were  proper  or  necessary 
parties  in  the  suit.  It  has  been  repeatedly  decided  by  this  court, 
that  formal  parties,  or  nominal  parties,  or  parties  without  interest, 
united  with  the  real  parties  to  the  litigation,  cannot  oust  the  fed- 
eral courts  of  jurisdiction,  if  the  citizenship,  or  character  of  the 
real  parties,  be  such  as  to  confer  it  within  the  11th  section  of  the 
judiciary  act.  T  Cranch,  98;  3  lb.  267;  8  Wheat.  421 ;  5  Cranch, 
303. 

It  would  be  difficult  to  state  a  case  of  parties  more  destitute  of 
interest,  or  in  which  they  were  used  merely  as  formal  parties,  than 
in  the  case  of  these  defendants.  Stohl  and  Foster  were  simply 
agents  of  Wood,  Abbott,  and  Co.,  with  special  instructions  in  which 
the  complainant  had  no  participation,  and  which  could 
*  be  recalled  at  any  time  before  carried  into  execution ;  [  *  4T0  ] 
and,  until  carried  into  execution,  the  complainant  cer- 
tainly could  set  up  no  right  under  them,  much  less  a  right  in  dis- 
regard and  defiance  of  them.  Even  if  the  State  court  had  gone  on 
and  decreed  against  these  defendants,  and  compelled  a  surrender  of 
the  note,  or  a  delivery  of  the  deed  in  the  absence  of  the  principals, 
it  could  not  have  extinguished  the  note,  or  have  transferred  the 
title  to  the  land,  as  the  decree  could  have  had  no  binding  effect 
upon  them.  Before  the  surrender  could  extinguish  the  note,  or  the 
delivery  could  have  the  effect  to  pass  the  estate  in  the  land,  the 
decree  must  operate  upon  the  principals,  the  real  parties  in  interest, 
and  coerce  them  to  make  such  surrender  or  delivery.  The  agents 
had  no  authority  to  represent  them  in  the  litigation.  Nor  had 
they  any  interest  of  their  own  in  the  subject  in  controversy.  This 
is  not  the  case  of  a  stakeholder,  or  holder  of  a  deed  as  an  escrow, 
where  the  trust  has  been  created  by  the  parties  which  is  sought  to 
be  enforced  by  one  of  them.  In  all  such  cases  the  trustee  may  be  a 
proper  party,  as  he  has  a  duty  to  perform,  and  which  the  court 
may  enforce  if  improperly  neglected  or  refused. 

The  above  view  applies  with  equal  if  not  greater  force  to  the  case 
of  the  attorneys. 

Even  if  there  could  be  any  doubt  about  the  correctness  of  the 
▼iew  above  taken,  after  the  real  parties  in  interest  appeared  and 
took  upon  themselves  the  defense,  the  defendants,  Stohl  and  Foster, 
and  Hooper  and  Campbell,  were  no  longer  parties  in  interest,  or 
necessary  parties,  as  the  possession  of  the  note  and  of  the  deed  by 
the  agents  and  the  attorneys,  was,  in  judgment  of  law,  the  pos- 
session of  the  principals  and  clients,  and  any  decree  or  injunction 
against  them  would  bind  the  agents  or  attorneys.     6  Yes.  143 ;  1 
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Mer.  123  ;  1  Daniers  Pr.  343;  1  Hare,  428  ;  Story  Eq.  PI.  §§  229, 
231,  232. 

We  are  satisfied  that  the  decLsioa  of  the  court  below  was  errone- 
ous, and  that  the  order  remaDding  the  cause  to  the  State  court 
must  be  reversed,  and  the  cause  restored  to  its  place  in  the  circuit 
court  of  the  United  States. 


EuPHROSiNB  Fouvergne  and  others,   Appellants,  t;.  Municipality 

No.  2,  OP  THE  City  op  New  Orleans 

18  H.  470. 
Effect  given  to  Probate  of  a  Will  by  this  Court. 

1.  The  courts  of  the  UDited  States,  having  no  probate  jurisdiction,  act  upon  the  sen- 
tences and  decrees  of  the  State  courts  on  such  subjects  as  valid  judgments. 

2.  Where  a  will  in  New  Orleans  was  admitted  to  probate  by  the  only  tribunal  posaeas- 
ing  jurisdiction  in  1792,  and  the  property  was  distributed  and  held  under  it  withoat 
dispute  for  over  fifty  years,  and  no  proof  is  given  to  assail  it  for  fraud  or  collusion, 
it  must  be  held  conclusive,  both  as  to  the  validity  of  the  probate  in  law  and  its  fair- 
ness on  the  facts. 

The  case  comes  here  by  appeal  from  the  circuit  court  for  the 
eastern  district  of  Louisiana,  and  is  fully  stated  in  the  opinion, 

Mr,  Taylor  and  Mr,  Letvis,  for  appellants. 

Mr.  Janiriy  for  appellees. 

• 

[  *  4 Tl  ]  *  Mr .  Justice  Campbell  delivered  the  opinion  of  the  court. 
The  plaintiff  filed  her  bill  in  chancery  to  recover  a 
share  of  the  succession  of  Marie  Josepha  Deslondes,  (wife  of  Ber- 
trand  Gravier,)  who  died  at  New  Orleans,  in  November,  1792, 
without  lineal  heirs,  she  claiming  to  be  one  of  the  heirs  at  law  of 
said  decedent.  After  the  death  of  his  wife,  Bertrand  Gravier 
placed  a  petition  before  the  first  alcalde  of  New  Orleans,  stating 
that  his  wife  had  made  a  will  before  a  notary  and  three  assisting 
witnesses ;  that  the  testamentary  dispositions,  as  set  down,  con- 
formed to  her  instructions,  and  were  given  while  she  was  of  a 
sound  mind,  but  she  had  lost  her  consciousness  before  she  had 
signed  the  paper ;  and  prayed  that  the  assisting  witnesses  might 
be  examined  to  prove  the  will,  and  that  the  same  might  be  declared 
valid  in  all  its  parts,  in  the  same  manner  as  if  she  had  signed  it.  An 
order  was  made  by  the  alcalde  on  this  petition,  with  the  approbation 
of  the  assessor  of  the  intendancy,  and  the  sanction  of  the  governor 
and  intendant  general,  directing  the  notary  to  take  the  examination, 
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of  the  witnesses,  as  the  petitioner  had  solicited.  The  witnesses,  on 
their  examination,  testified  that  the  notary  had  drawn  the  will  in 
accordance  with  the  directions  of  the  testatrix^  and  they  were  given 
when  her  mind  and  memory  were  sound  ;  but  that  before  the  for- 
mal writing  was  finished  she  had  lost  her  consciousness, 
and  did  not  therefore  *sign  the  same.  Upon  the  return  [  *4ir2  ] 
of  the  depositions  to  the  alcalde,  he  entered  the  following 
decree : 

Decree. 

Under  advisement,  [vistos,]  The  will,  proved  by  a  legalized 
notarial  act  to  have  been  made  by  Dona  Maria  Josefa  Deslondes, 
who  was  fhe  lawful  wife  of  Don  Bertrand  Gravier,  is  declared  valid 
and  snbsisting;  let  it  be  kept  and  executed  in  all  its  parts  ;  and  in 
order  that  this  declaration,  relative  to  said  will,  may  remain  per- 
manent, there  shall  be  placed  on  the  notarial  register,  and  on 
the  original  will,  a  note  referring  to  the  proceedings,  giving  to  the 
parties  interested  certified  copies  of  both  documents,  whenever  they 
may  ask  for  them.  And  whereas  the  said  Don  Bertrand  Gravier, 
sole  heir,  has  attained  the  years  of  majority,  and  that  the  property 
is  notoriously  large,  there  is,  for  this  reason,  no  necessity  for  judicial 
proceedings;  and  for  security  for  payment  of  the  six  thousand  dol- 
lars to  the  absent  heirs,  he  (Gravier)  will  immediately  mortgage 
the  plantation  until  final  payment,  or  till  otherwise  agreed  to  by 
the  parties.  Whereupon,  these  proceedings  terminated,  let  the 
costs  be  taxed  by  D'n  Louis  Liotaud,  after  acceptance  and  oath^ 
and  let  them  be  paid  by  the  heir,  twenty-four  reals  having  been 
received  as  the  assessor's  fee. 

(Signed)  Pedro  de  Marigny, 

Licentiate  Manuel  Serrano. 

Thus  decreed  by  D'n  Pedro  de  Marigny,  knight  of  the  order  of 
St.  Louis,  and  first  alcalde  for  his  majesty,  having  original  juris- 
diction in  this  city  and  its  judicial  precincts,  with  the  approbatory 
opinion  of  D'n  Manuel  Serrano,  assessor  general  of  this  intendancy, 
and  he  signed  the  same  in  the  city  of  New  Orleans,  the  2l8t  Novem- 
ber, 1792.  (Signed)  Pedro  Pedbsclaux, 

Not.  Pub. 

By  this  will,  the  testatrix  bestowed  legacies  in  favor  of  a  num- 
ber of  her  relations,  and  instituted  her  husband  for  her  sole  and 
universal  heir,  in  order  that  after  her  death  he  should  inherit  the 
remainder  of  her  property.  The  defendants  claim  the  property 
described  in  the  bill  under  titles  derived  from  this  heir. 
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The  bill  charges  that  Bertrand  Gravier,  fraudulently  induced  the 
notary  to  prepare  a  will  for  his  wife^  and  witnesses  to  attest  the  act, 
and,  although  the  legal  formalities  were  wanting  which  were  neces- 
sary to  its  validity,  a  "sham  decree"  of  probate  was  procured 
from  the  alcalde  by  the  corrupt  agency  of  the  said  instituted 
heir.  The  defendants  deny  these  allegations,  and  they 
[  *  4*73  ]  *have  not  been  supported  by  testimony.  The  will  has 
remained  without  contestation  for  above  a  half  century. 
The  alcalde,  assessor,  notary,  and  witnesses,  maintained  during 
their  lives  a  good  reputation  for  probity.  The  property  of  the 
testatrix  was  distributed  without  opposition,  according  to  the  pro- 
visions of  the  will,  and  is  now  held,  under  titles  derived  from  the 
instituted  heir.  This  evidence  disposes  of  the  allegations  of  the 
bill,  except  those  which  impugn  the  sufficiency  of  the  act  as  a  legal 
instrument. 

That  question,  in  our  opinion,  is  closed  by  the  decree  of  the 
alcalde.  That  decree  declares  the  will  to  be  valid  and  subsisting, 
and  directs  its  execution.  We  are  obliged  to  treat  the  decree  as 
the  judicial  act  of  a  court  of  competent  jurisdiction.  In  fact,  it 
was  the  only  judicial  authority  in  the  province  of  Louisiana, 
except  that  exercised  by  the  governor. 

This  decree  remains  in  full  force,  never  having  been  impeached, 
except  in  this  collateral  way.  The  courts  of  the  United  States 
have  no  probate  jurisdiction,  and  must  receive  the  sentences  of  the 
courts  to  which  the  jurisdiction  over  testamentary  matters  is  com- 
mitted, as  conclusive  of  the  validity  and  contents  of  a  will;  an 
original  bill  cannot  be  sustained  upon  an  allegation  that  the  pro- 
bate of  a  will  is  contrary  to  law.  If  any  error  was  committed  in 
allowing  the  probata,  the  remedy  is  in  the  State  courts,  according 
to  their  appropriate  modes  of  proceeding  ;  sucli  was  the  decision  of 
this  court  in  Tarver  v.  Tarver,  9  Pet,  1*74. 

The  decision  of  this  question  is  sufficient  to  dispose  of  the  case, 
and  we  decline  any  inquiry  in  reference  to  any  other  which  waa 
discussed  at  the  hearing. 

Decree  of  the  circuit  court  affirmed. 
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Amaron  Ledoux  and  others,  Plaintiffs  in  Error,  v.  John  Black 

and  others. 

r  18  H.  473. 

Spanish  Grants — Conpiemation  without  Boundaries  or  Specific  Location. 

1.  Where  a  Spanish  grant  is  confirmed,  which  lacks  specific  boundaries  or  location,  no 
title  passes  nntil  the  location  is  made  by  a  Rorvey. 

2.  A  person  acquiring  title  by  patent  before  this  is  done  from  the  United  States,  will 
not  have  bis  title  defeated  by  the  subsequent  location  of  the  confirmed  claim  on  the 
same  land.    Stanford  v.  Taylor,  18  H.  409,  ante. 

Writ  of  error  to  the  supreme  court  of  Louisiana. 
The  case  is  stated  in  the  opinion. 

Mr.  Carlisle  and  Mr.  Badger,  for  plaintiffs  in  error.- 

Mr.  Benjamin^  for  defendants. 

*  Mr.  Justice  Catron  delivered  the  opinion  of  the  court.  [  *  4T4  ] 

This  cause  is  brought  here  from  the  supreme  court  of 
Louisiana,  by  writ  of  error,  under  the  25th  section  of  the  judiciary 
act  of  1*789.  The  only  question  presented  for  our  consideration  is, 
which  party  has  the  better  right  to  the  land  in  dispute?  The  de- 
fendant, Black,  claims  title  under  an  entry  made  in  1808,  and  a 
patent  founded  on  the  entry,  dated  in  1810,  in  the  name  of  General 
Lafayette,  for  a  thousand  acres.  The  validity  of  this  title  as  against 
the  United  States  is  not  denied ;  but  the  plaintiffs  claim  to  have 
an  elder  title,  by  virtue  of  a  concession  to  Ursino  Bouligny,  of 
forty  arpens  front  by  forty  arpens  in  depth,  dated  January  10, 
1796,  of  which  the  plaintiffs  are  assignees.  They  allege  that  under 
an  act  of  congress  of  February,  1813,  Bouligny  prosecuted  his 
claim  to  the  proper  register  and  receiver,  who  reported  in  its  favor 
on  the  20th  of  November,  1816;  that  their  report  was  confirmed 
by  act  of  congress,  the  11th  of  May,  1820,  and  that  claim  was  reg- 
ularly surveyed  by  order  of  the  surveyor  general  of  Louisiana,  in 
1843,  and  the  survey  approved  in  1844. 

To  show  the  point  made  and  decided  on  these  facts,  by  the 
supreme  court  of  Louisiana,  we  give  an  extract  of  their  opinion, 
which  is  found  in  the  record : 

**  Conceding,"  (says  the  court,)  '^for  the  sake  of  argument,  that 
the  claim  of  the  plaintiffs  was  filed  in  the  land  office  in  the  manner 
required  by  law,  before  the  issuing  of  the  patent  to  General  Lafay- 
ette ;  that  it  has  been  confirmed  by  the  act  of  congress  of  the  11th 
of  May,  1820,  and  that  the  confirmation  should  be  made  to  refer 

back  to  the  date  of  the  original  title,  unless  that  title  or  a  survey 
Vol.  i— 26 
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made  under  it  by  the  Spanish  surveyor,  in  compliance  with  the 
order  of  the  governor,  will  enable  the  court  to  ascertain  the  specific 
boundaries  of  the  land  granted,  the  location  of  the  warrant  under 
which  the  patent  issued  to  General  Lafayette  cannot  be  disturbed. 
We  have  nniformily  adhered  to  the  rule  laid  down  by  our  prede- 
cessors in  the  cases  of  Lefebvre  v.  Cameau,  11  L.  B.  323;  Slack  t;. 
Orillon,  11  L.  R.  587;  Lott  et  aL  v.  Prudhomme  et  aZ.,  3  R.  R. 
293 ;  Metoyer  v.  Larenaudifere,  6  R.  R.  139. 

*'In  the  case  of  Lott,  the  court  say,  referring  to  the 
[  *  4*75  ]  other  two :  *  *  We  then  held,  that  when  the  boundaries 
of  a  confirmed  claim  are  vague  and  uncertain,  and  are  to 
be  fixed  by  the  operations  of  the  surveying  department,  or  such 
confirmation  is  only  the  recognition  of  a  pre-existing  right  or  claim,' 
and  before  the  survey  and  location  the  government  sells  a  part  of 
the  land  not  necessarily  embraced  within  the  tract  confirmed,  the 
title  of  the  purchaser  will  prevail.'  Let  us  test  the  title  of  the 
plaintiffs  by  that  rule,  and  ascertain  whether  the  land  now  claimed 
is  necessarily  embraced  within  the  tract  confirmed  to  them,  sup- 
posing that  such  a  confirmation  had  taken  plsPce. 

'*  There  was  no  survey  under  the  Spanish  government,  and  no 
possession  by  the  grantee.  The  boundaries  are  to  be  ascertained 
exclusively  by  the  calls  of  the  requtte,  and  of  the  order  of  the  gov- 
ernor upon  it.  Both  describe  the  land  as  a  tract  of  forty  arpens 
front  by  forty  deep,  in  the  district  of  Point  Coupee,  en  el  parage^ 
called  the  Lagoon  of  the  Raccourci.  It  is  not  stated  whether  the 
land  is  to  front  upon  the  Lagoon,  or  upon  the  Mississippi  river ; 
and  as  one  location  would  answer  the  calls  as  well  as  the  other, 
the  description  is,  perhaps,  on  that  ground  alone  defective.  La- 
fayette V.  Blanc,  3  Annual  R.  59. 

^'But  supposing  that  the  front  was  intended  to  be  upon  the 
river,  where  is  it  to  begin,  how  is  it  to  run,  and  where  is  it  to  end? 
Whether  the  words  of  description  used  mean  at  the  place  called  the 
Lagoon,  or  in  the  vicinity  of  the  Lagoon,  the  starting  point  of  the 
survey  is  alike  uncertain,  and  the  designation  of  it  by  the  surveyor 
.who  located  the  grant  purely  arbitrary,  so  tar  at  least  as  it  affects 
the  rights  of  the  defendants." 

Until  the  confirmation  took  place,  (supposing  the  act  of  1820  did 
confirm  Bouligny's  claim,)  no  valid  title  as  against  the  United 
States  was  vested  in  the  grantee  to  any  specific  tract  of  land.  We 
need  only  to  refer  to  the  case  of  De  Vilemont  v.  The  United  States, 
13  How.  266,  for  authority  to  this  effect.  The  cases  are  alike  in 
•all  their  features. 

Nor  did  the  mere  act  of  confirmation  tend  to  locate  the  claim, 
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and  sever  the  land  from  the  public  domain ;  this  could  only  be 
done  by  a  public  survey,  and  which  was  not  done  till  1844.  Up  to 
that  date  the  government  could  sell  and  convey  a  legal  title  to 
General  Lafayette,  regardless  of  the  fact  that  Bouligny's  concession 
existed,  and  might  be  surveyed  on  the  land  previously  granted. 
This  question  was  settled  by  the  decision  in  the  case  of  Menard's 
Heirs  v,  Massey,  8  How.  301,  and  is  not  now  open  to  controversy. 

We  order  that  the  judgment  of  the  supreme  court  of  Louisiana 
be  affirmed. 


The  United  States  v,  Sherman  M.  Booth  and  others  

^  18h  475 

Same  v.  Sherman  M.  Booth. 


L-ed464 
131oxzil 


18  H.  476-7. 
Bulb  on  Clebe  op  State  Court  as  to  Reoobd. 

1.  This  court  will  enforce  the  daty  of  a  retarn  to  a  writ  of  error  to  a  State  court  by  a 
rale  on  the  clerk  of  the  court,  where  the  writ  is  not  obeyed. 

2.  Where  such  a  case  involves  all  the  matters  between  the  same  parties,  and  others 
also  that  are  involved  in  another  case,  the  court  will  not  hear  the  latter  case  until 
the  fall  record  is  before  the  court  in  the  first,  where  all  the  matters  in  both  cases  have 
grown  out  of  the  same  transaction. 

The  motion  made  by  Attorney  General  Cushing,  and  the  facts  on 
which  it  is  tbimded,  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

The  court  proceed  to  dispose  of  the  motion  made  by  the  attorney 
general  to  docket  the  case  of  The  United  States  v.  Booth,  to  stand 
for  argument  in  this  court  at  the  next  term. 

In  support  of  this  motion  he  has  produced  a  copy  of  the  record 
of  the  proceedings  in  the  supreme  court  of  Wisconsin  in  the  above 
mentioned  case,  certified  by  the  clerk  under  the  seal  of  the  court, 
hy  which  it  appears  that  Booth  was  indicted  in  the  district  court  of 
the  United  States  for  the  district  of  Wisconsin,  for  aiding  a  fugitive 
slave  to  escape  from  the  custody  of  the  marshal — the  marshal  hav- 
ing the  said  slave  at  that  time  legally  in  his  custody ;  and  that 
upon  that  indictment  the  said  Booth  was  tried  and  found  guilty, 
and  sentenced  by  the  court  to  be  imprisoned  for  one  month,  and  to 
pay  a  fine  of  one  thousand  dollars.  That  while  he  was  thus  im- 
prisoned he  obtained  a  writ  of  habeas  corpus  from  the  State  court; 
and,  upon  a  hearing  in  the  supreme  court  of  the  State,  was  dis- 
charged from  imprisonment  by  that  court,  upon  the  ground. that 
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the  imprisonment  under  the  sentence  of  the  district  court  of  the 
United  States  was  illegal. 

It  further  appears,  that  a  writ  of  error  afterwards  issued  from 
this  court,  at  the  instance  of  the  attorney  general  in  behalf  of  the 
United  States,  returnable  to  the  present  term,  and  directed  to  the 
judges  of  the  supreme  court  of  the  State  of  Wisconsin,  in  order  to 
bring  the  said  proceedings  and  judgment  here  for  revision,  accord- 
ing to  the  provisions  of  the  25th  section  of  the  act  of 
[  *  478  ]  *  congress  of  1789,  ch.  20.  But  no  return  has  been  made 
to  the  writ ;  and  it  appears  by  the  affidavit  of  the  district 
attorney,  filed  with  the  motion,  that  the  writ  of  error  was  duly 
served  on  the  clerk  of  the  supreme  court  of  the  State,  and  that  he 
was  informed  by  the  said  clerk  that  the  court  had  directed  him  to 
make  no  return  to  the  writ  of  error. 

Upon  this  state  of  facts  the  attorney  general  has  made  the  motion 
above  mentioned. 

The  writ  of  error,  without  doubt,  was  rightfully  issued  from  this 
court  to  carry  into  execution  the  appellate  powers  confided  to  it  by 
the  constitution  and  laws  of  the  United  States  ;  and  it  was  the  duty 
of  the  clerk  to  obey  it,  and  to  send  a  transcript  of  the  record  and 
proceedings  therein  mentioned,  together  with  the  writ  of  error,  to 
this  court  at  the  present  term.  And  certainly  the  order  of  no  other 
tribunal  will  justify  an  officer  in  disobeying  the  process  of  this  court 
lawfully  issued. 

The  refusal  of  the  clerk,  however,  cannot  prevent  the  exercise  of 
the  appellate  powers  of  this  court ;  and  the  court  will  take  such 
order  in  the  case,  as  will  enable  it  to  fulfill  the  duties  imposed 
upon  it. 

But  in  a  matter  of  so  much  gravity  and  importance,  we  deem  it 
proper,  before  any  other  proceeding  is  had,  to  lay  a  rule  upon  the 
clerk  to  make  the  return  required  by  the  writ  of  error;  on  or  before 
the  first  day  of  the  next  term  of  this  court ;  or  to  show  cause,  if  any 
he  hath,  to  excuse  or  justify  his  neglect  or  refusal  to  obey  the  writ. 

The  motion  to  docket  the  case  is^  therefore,  continued  over  to  the 
next  term,  and  the  court  will  make  the  following  order : 

Bvle. 

It  having  been  suggested  and  shown  to  this  court  by  tlie  attor- 
ney general  of  the  United  States,  that  the  writ  of  error  heretofore 
allowed  and  awarded  by  the  chief  justice  of  the  supreme  court  of  the 
United  States,  and  which  issued  out  of  this  court,  pursuant  to  the 
several  acts  of  congress  in  such  case  made  and  provided,  directed 
to  the  supreme  court  of  the  State  of  Wisconsin,  requiring  the 
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record  and  proceedings  of  the  said  supreme  court  of  the  State  of 
Wisconsin  in  the  matter  of  Sherman  M.  Booth,  for  a  writ  of  habeaa 
corpus  and  to  be  discharged  from  imprisonment,  to  be  sent  to  this 
court,  has  not  been  returned  pursuant  to  the  exigency  of  the  said 
writ: 

It  is  thereupon  ordered,  that  the  clerk  of  said  supreme  court  of 
the  State  of  Wisconsin  do  make  due  return  of  said  writ  of  error, 
pursuant  to  the  mandate  therein  contained,  and  according  to  the 
laws  of  the  United  States  in  that  behalf,  on  or  before 
*  the  first  day  of  the  term  of  this  court  next  to  be  holden  [  *  479  ] 
at  the  city  of  Washington,  on  the  first  Monday  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
six,  or  then  and  there  show  cause  why  such  return  has  not  been 
made  in  conformity  to  law.  And  it  is  further  ordered  that  a  copy 
of  this  rule  be  served  on  the  said  clerk  on  or  before  the  first  day  of 
August  next. 


Stephen  V.  R.  Ablbman,  Plff.  in  Er.,  ^  No.  35. — In  error  to  the 

V.  >     supreme  court  of  the 

Sherman  M.  Booth.  j      State  of  Wisconsin. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

Upon  looking  into  the  transcript  in  this  case,  we  find  that  the 
questions  of  constitutional  law  which  it  involves  arose  in  a  prelimi- 
nary proceeding  in  the  case  between  the  same  parties,  of  which  we 
have  just  spoken.  In  that  case  the  whole  subject  was  disposed  of 
in  the  State  court,  and  the  principal  question  in  it  is  precisely  the 
same  with  that  which  is  presented  in  this,  which  the  attorney  gen- 
eral proposes  to  argue.  The  two  cases  ought  to  be  argued  together. 
it  would  hardly  be  proper  for  the  court,  where  questions  of  so  much 
interest  are  concerned,  to  hear  a  portion  of  them  at  one  term  and  a 
portion  of  them  at  another.  All  of  the  questions  which  are  involved 
in  the  two  cases  have  grown  out  of  one  transaction,  and  depend 
upon  the  same  facts,  and  it  is  impossible  to  decide  one  without  dis- 
posing of  the  principal  question  in  the  o*ther.  The  court,  there- 
fore, will  not  hear  the  argument  in  these  cases  separately.  They 
must  be  argued  together.  And  as  the  principal  case  is  not  before 
the  court  in  a  form  that  will  enable  the  court  to  hear  it  at  the 
present  term,  this  preliminary  portion  of  it  must  be  continued  until 
the  next  term,  to  be  argued  when  the  whole  subject  is  ready  for 
hearing. 
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John  Bacon  and  others,  Stockholders  of  the  Commercial  Bank  of 
Natchez,  Appellants,  v.  William  Bobbrtson  and  others,  Ap- 
pellees. 

18  H.  480. 

Effect  of  a  Judgment  of  Forfeiture  of  Charter  on  the  Rights  of  the  Stogk- 

h0lder8  in  the  corporation. 

1.  The  statutes  of  Mississippi  anthorized  the  coart  which  declares  the  charter  of  a 
banking  company  forfeited  to  appoint  a  trustee  to  wind  up  its  affairs. 

2.  Both  by  the  statutes  of  the  State  and  the  more  modern  decisions  of  the  cotrts  of 
England,  chancery  has  jurisdiction  to  protect  the  rights  both  of  creditors  and  stock- 
holders in  such  cases. 

3.  Hence,  where,  after  paying  all  the  debts  of  the  corporation,  there  remained  a  large 
amount  of  property,  credits,  &c.,  in  the  hands  of  the  trustee,  for  which  he  refused  to 
account  to  the  stockholders,  they  may  maintain  a  bill  in  chancery  to  compel  him  to 
such  accounting,  and  for  a  distribution  of  the  surplus  in  his  hands. 

4.  Where  a  number  of  these  shareholders  are  citizens  of  States  other  than  that  in  which 
the  trustee  resides,  they  may  maintain  such  a  suit  in  the  courts  of  the  United  States, 
on  behalf  of  themselves  and  all  shareholders  not  citizens  of  that  State,  against  the 
trustee  and  the  other  stockholders,  citizens  of  the  same  State  with  the  trustee. 

This  was  an  appeal  from  the  circuit  court  for  the  southern  district 
of  Mississippi,  and  the  case  is  well  stated  in  the  opinion  of  the 
court.  Part  of  the  matters  involved  in  the  case  was  before  the 
court  in  the  case  in  16  How.  106;  21  Curtis,  46. 

Mr,  Wharton  and  Mr.  Yerger,  for  appellants. 

■ 

Mr.  LawrencCy  for  appellees. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

This  bill  was  filed  in  the  circuit  court  against  William  Robert* 
son,  a  trustee  appointed  to  liquidate  the  afiairs  of  the  late  Com 
mercial  Bank  of  Natchez^  Mississippi,  and  such  of  the  stockholders 
of  the  bank  as  are  citizens  of  that  State,  and  is  prosecuted  by  a 
number  of  stockholders,  owning  one  fifth  part  of  the  capital  stock, 
for  themselves,  and  such  of  the  stockholders  as  are  citizens  of  Mia- 

sissippi,  or  defendants  in  the  bill. 
[  *  481  ]      *  The  Commercial  Bank  was  incorporated  and  organized 
under  enactments  of  the  legislature  in  1836,  with  a  capi- 
tal of  $3,050,000,  divided  into  shares  of  $100  each,  which  are  now 
distributed  among  two  hundred  and  eighty  persons. 

The  corporation  carried  on  the  business  of  banking  through 
the  agency  of  presidents,  directors,  cashiers,  and  other  officers, 
at  Natchez,  and  four  other  towns  of  Mississippi,  for  a  number  of 
years.     During  this  time  there  was  a  temporary  suspension  of 
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specie  payments,  which  the  bill  avers  to  have  been  accidental,  and 
to  have  formed  the  only  ground  for  the  proceedings  taken  against 
the  corporation.  In  June,  1845,  the  circuit  court  of  Adams  county 
rendered  a  judgment  against  the  bank,  upon  an  information  in  the 
nature  of  a  quo  warranto  preferred  pursuant  to  the  act  of  the  legis- 
lature of  July,  1843.  By  this  judgment  the  bank  was  ^^prejudged 
and  excluded  from  further- holding  or  exercising  the  liberties,  priv- 
ileges, and  franchises  granted  by  the  said  charter;*'  ''the  liberties, 
privileges,  and  franchises  granted  to  the  bank  were  seized  "  by  the 
State;  the  ''property,  books,  and  assets  of  the  bank"  were  ad- 
judged to  be  seized  and  delivered  to  a  trustee,  who  might  have 
execution  therefor.  William  Robertson  was  appointed  that  trustee 
"to  take  charge  of  the  books  and  assets  of  the  bank."  His  duties 
are  declared,  conformably  to  the  act  of  1843,  which  will  be  consid- 
ered in  another  part  of  this  opinion. 

The  bank  appealed  from  this  judgment,  and  in  the  spring  session 
of  the  High  court  of  errors  and  appeals,  in  1846,  it  was  aflSrmed. 
William  Robertson  entered  upon  the  office  of  trustee  in  July,  1846.' 
He  took  possession  of  money,  stocks,  evidences  of  debt,  and  real 
estate  having  a  nominal  value  of  near  four  millions  of  dollars,  and 
oontinues  to  hold  them,  except  in  so  far  as  he  has  applied  them  to 
the  payment  of  the  charges  of  the  trust,  and  the  debts  of  the  cor- 
poration. The  bill  alleges  that  all  the  debts  have  been  paid,  and 
that  only  a  small  sum  is  due  for  costs,  and  that  property  of  great 
value,  consisting  of  money,  stocks,  evidences  of  debt,  bonds,  and 
personalty,  remains  with  the  trustee,  who  refuses  to  account  for 
them  to  the  stockholders.  The  object  of  the  bill  is  to  establish  the 
title  of  the  stockholders  to  this  surplus^  and  to  obtain  the  ratable 
shares  of  such  of  them  as  are  able  and  willing  to  join  as  plain- 
tiffs in  this  suit.  The  bill  names  a  number  of  the  stockholders  as 
parties,  and  is  fitted  to  embrace  all  by  the  representation  of  these. 

The  defendants  joined  in  a  general  demurrer  to  the  bill ;  a 
decree  of  dismissal  was  rendered  at  the  hearing  at  the  circuit, 
and,  by  appeal,  was  taken  up  to  this  court  to  revise  that  de- 
cision. 

*  When  the  defendant^  Robertson,  assumed  the  office  of  [  *  482  ] 
trustee,  his  duties  were  defined  by  two  acts  of  the  legisla- 
ture of  Mississippi.  The  act  of  July,  1843,  directed  the  institution 
of  suits  against  such  of  the  banking  corporations  of  the  State  as 
bad  violated  their  charters  in  such  a  manner  as  to  incur  their  for- 
feiture, and  prescribed  the  form  of  the  suits  for  the  enforcement  of 
that  forfeiture.  It  enacted  "that  upon  a  judgment  of  forfeiture 
against  any  bank,  the  debtors  of  the  bank  shall  not  be  released 
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from  their  debts  and  liabilities  to  the  same; "  but  it  was  made  the 
duty  of  the  circuit  court,  rendering  the  said  judgment,  to  appoint 
one  or  more  trustees  to  take  charge  of  the  books  and  assets  of  the 
banks;  who  should  sue  for  and  collect  all  debts  due  such  bank, 
and  sell  and  dispose  of  all  property  owned  by  it,  or  held  by  others 
for  its  use  ;  and  the  proceeds  of  the  debts,  when  collected,  and  of 
the  property  when  sold,  to  apply,  as  miyr  hereafter  be  directed  by 
law,  to  the  payment  of  the  debts  of  such  bank.  The  trustee  was 
made  subject  to  a  criminal  prosecution  for  embezzlement,  conver- 
sion of  the  trust  property^  as  a  failure  to  account  for  it  according  to 
law ;  and  both  acts  prescribed  a  bond  to  be  given  to  secure  the 
faithful  performance  of  his  duty.  The  act  of  February,  1846, 
amended  and  enlarged  the  scope  of  the  act  of  1843,  and  was  appli- 
cable to  all  trustees  appointed  under  either. 

This  act  provided  a  summary  remedy  in  favor  of  the  trustee  to 
o.btain  the  control  of  the  corporate  property ;  for  an  inventory  to  be 
made  to  the  first  court,  after  his  appointment ;  for  an  order  of  sale 
of  all  the  corporate  property  at  auction,  for  cash,  after  a  notice  of 
ninety  days,  at  specified  places ;  for  commissioners  to  audit  the 
claims  against  the  banks,  and  for  their  presentation  to  these  com- 
missioners ;  for  early  decisions  upon  the  exceptions  to  their  report; 
for  a  final  decree  of  distribution,  first,  in  the  payment  of  expenses, 
then  public  dues,  costs,  and  fees,  the  debts  reported,  and,  lastly, 
'  ^  the  surplus,  if  any,  shall  be  ratably  distributed  among  the  stock- 
holders." There  was  a  provision  that  the  bills  of  the  bank  should 
be  receivable  for  debts,  and  that  the  debtor  might  redeem  from 
any  purchaser  of  his  debt  or  obligation,  (so  sold,)  during  two 
years,  by  paying  the  purchase-money,  all  costs,  and  twelve  and  a 
half  per  cent,  interest.  The  object  of  the  two  statutes  can  hardly 
be  misconceived.  They  are  parts  of  a  system,  the  latter  act  being 
auxiliary  to,  and  adopted  in  aid  of,  the  provisions  of  the  earlier 
act  of  1843 — the  two  acts  containing  the  full  expression  of  the  will 
of  the  legislature.  The  circumstances  of  the  legislature  enabled  it 
to  defer  the  promulgation  of  its  entire  policy  until  the  year  1846. 
The  exigencies  of  the  State  were  entirely  answered  by  the  direc- 
tions given  in  1843  to  the  executive  officers  to  take 
[  *  483  ]  *  initiatory  measures  for  placing  these  corporations  under 
restraint,  and  for  the  security  of  their  property.  To 
effectuate  these,  involved  delay  and  litigation,  and  the  legislature 
might  well  await  their  issue,  before  unfolding  their  whole  plan  of 
liquidation  and  settlement.  The  two  statutes  which  embody  it 
have  formed  the  subject  of  much  discussion  in  the  courts  of  Mis- 
sissippi, and  difficulty  has  been  experienced  there  in  carrying  them 
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into  execution.     No  suit  has  been  instituted  there  by  the  stock- 
holders, though  their  rights  hav^e  been  incidentally  debated,  both 
at  the  bar  and  by  the  supreme  appellate  court.     To  comprehend 
the  import  of  this  legislation,  we  must  consider  the  mischiefs  it 
was  designed  to  prevent  or  remove,  and  the  mode  adopted  to  ac- 
complish the  end;   for  the  legislation  is  of  a  character  wholly 
remedial.     The  common  law  of  Great  Britain  was  deficient  in  sup- 
plying the  instrumentalities  for  a  speedy  and  jusfc  settlement  of  the 
affairs  of  an  insolvent  corporation  whose  charter  had  been  forfeited 
by  a  judicial  sentence.     The  opinion  usually  expressed  as  to  the 
effect  of  such  a  sentence  was  unsatisfactory  and  questioned.     There 
had  been  instances  in  Great  Britain  of  the  dissolution  of  public  or 
ecclesiastical  corporations  by  the  exertion  of  the  public  authority, 
or  as  a  consequence  of  the  death  of  their  members^  and  parliament 
and  the  courts  had  affirmed  in  these  instances  that  the  endowments 
they  had  received  from  the  prince  or  pious  founders  would  revert 
in  such  a  case.     Stat,  de  terris  Templariorum,  17  Edw.  II. ;  Dean 
and  Canons  of  Windsor,  Godb.  211;  Johnson  v,  Norway,  Winch. 
3T;  Owen,  73;  6  Vin.  Abr.  280.     What  was  to  become  of  their 
personal  estate  and  of  their  debts  and  credits  had  not  been  settled 
in  any  adjudged  case,  and  as  was  said  by  PoUexfen  in  the  argu- 
ment of  the  qtLO  warranto  against  the  city  of  London,  was  perhaps 
^^non  definitur  injure,"    Solicitor  Finch,  who  argued  for  the  crown 
in  that  cause,  admitted,  ^^I  do  not  find  any  judgment  in  a  quo 
warranto  of  a  corporation  being  forfeited."     Treby,  on  behalf  of 
the  city,  said,  ^Hhe  dissolving  a  corporation  by  a  judgment  in  law, 
as  is  here  sought^  I  believe  is  a  thing  that  never  came  within  the 
compass  of  any  man's  imagination  till  now ;  no,  not  so  much  as 
in  the  putting  of  a  case.     For  in  all  my  search,  (and  upon  this 
occasion  I  have  bestowed  a  great  deal  of  time  in  searching,)  I  can- 
not find  that  it  ever  so  much  as  entered  into  the  conception  of  any 
man  before ;  and  I  am  the  more  confirmed  in  it  because  so  learned 
a  gentleman  as  Mr.  Solicitor  has  not  cited  any  one  such  case 
wherein  it  has  been  (I  do  not  say  adjudged  but)  even  so  much  as 
questioned  or  attempted ;  and,  therefore,  I  may  very  boldly  call  this 
a  case  prinue  impreasionia. ' '   The  argument  of  PoUexfen  was  equally 
positive.     The  power  of  courts  to  adjudge  a  forfeiture  so 
as  to  dissolve  a  corporation  *  was  affirmed  in  that  case,  [  *  484  ] 
but  the  effect  of  that  judgment  was  not  illustrated  by 
any  execution,  and  the  courts  were  relieved  from  their  embarrass- 
ment by  an  act  of  parliament  annulling  it.     Smith's  case,  4  Mod. 
53;    Skin.  310;  8  St.  Tri.  1042,  1057,  1283.     Nor  have  the  dis- 
cofisions  since  the  Bevolution  extended  our  knowledge  upon  this 
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intricate  subject.  The  case  of  Rex  v.  The  Amery,  2  D.  &  E.  515, 
has  exerted  much  influence  upon  text  writers.  The  questions 
were,  whether  a  judgment  of  seizure  qtiousque  upon  a  default  was 
final,  and  if  so^  whether  the  king's  grant  of  pardon  and  restitution 
would  overreach  and  defeat  a  charter  granting  to  a  new  body  of 
men  the  same  liberties  intermediate  the  seizure  and  the  pardon. 
The  king's  bench,  relying  upon  the  Year-book  of  15  Edw.  IV., 
declared  the  judgment  to  be  final  and  the  new  charter  irrepealable. 
But  the  house  of  lords  reversed  the  judgment.  The  judges,  upon 
an  examination  of  the  original  roll  of  the  case  in  the  Year-book, 
discovered  that  it  did  not  support  the  conclusion  drawn  from  it, 
and  Chief  Baron  Eyre  says,  ^Hhat  Lord  Coke. had  adopted  the  doc- 
trine too  hastily."  The  discussions  upon  this  case  show  how  much 
the  knowledge  of  the  writ  of  quo  warranto ,  as  it  had  been  used  and 
applied  under  the  Plantagenets  and  Tudors,  had  gone  from  the 
memories  of  courts  and  lawyers.  4  D.  &  E.  122;  Tan.  on  Quo 
Warranto,  24.  In  Colchester  v,  Seaber,  3  Bur.  1866,  where  the 
suit  was  upon  a  bond,  and  the  defense  was,  that  certain  facts  had 
occurred  to  dissolve  the  corporation,  and  that  the  creditor's  claim 
was  extinguished  on  the  bond.  Lord  Mansfield  said,  ^'without  an 
express  authority,  so  strong  as  not  to  be  gotten  over,  we  ought  not 
to  determine  a  case  so  much  against  reason  as  that  parliament 
should  be  obliged  to  interfere."  The  question  occurs  here,  could 
parliament  interfere?  And  the  answer  would  be  by  their  author- 
izing a  suit  to  be  brought  notwithstanding  the  dissolution.  These 
are  all  cases  of  municipal  corporations  where  tlie  corporations  had 
no  rights  in  the  property  of  the  corporation  in  severalty.  The 
courts  of  Westminster  have  found  much  difficulty  in  applying  the 
principles  settled  in  regard  to  such,  to  the  commercial  and  trading 
corporations  that  have  come  into  existence  during  this  century. 
The  courts  there  within  the  last  twelve  months  have  been  troubled 
to  discuss  whether  a  commercial  corporation  could  recover  damages 
for  the  breach  of  a  parol  contract,  or  whether  the  contract  should 
have  had  a  seal  to  make  it  valid.  Austra.  R.  M.  N.  Co.  v.  Mar- 
zetti,  32  L.  &  E.  672;  3  lb.  420.  It  may  be  admitted  that  the 
courts  of  law  could  not  give  any  relief  to  the  shareholders  of  a  cor- 
poration disfranchised  by  a  judicial  sentence  in  respect  to  a  corpo- 
rate right.     Their  modes  of  proceeding  do  not  provide  for  the  case 

as  they  have  not  for  many  others.  1  Plow.  276,  277; 
[  *  485  ]  *  Richards  v,  Richards,  2  B.  &  Adol.  447 ;  Will.  Ex.  1129. 

But  this  concession  does  not  involve  an^ acknowledgment 
that  the  rights  of  the  corporations  are  extinguished.  Courts  of 
chancery  have  been  forced  into  a  closer  contact  with  these  associ- 
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atioDS^  and  have  formed  a  more  rational  conception  of  their  con- 
stitution and  a  more  accurate  estimate  of  their  importance  to  the 
industrial  relations  of  society.  Those  courts  have  evinced  a  spirit 
of  accommodation  of  their  modes  of  proceeding  so  as  to  adapt  them 
to  the  changing  exigencies  of  society.  Lord  Gottenham,  in  Wall- 
worth  V.  Holt,  4  M.  &  C.  635,  in  reference  to  the  conduct  of  suits 
in  which  similar  associations  were  concerned,  said:  '^I  think  it  is 
the  duty  of  this  court  to  adapt  its  practice  and  course  of  proceeding 
to  the  existing  state  of  society,  and  not,  by  too  strict  an  adherence 
to  rules  and  forms  established  under  different  circumstances,  to  de- 
cline to  administer  justice  and  to  enforce  rights  for  which  there  is 
no  other  remedy,"  In  the  same  spirit,  Sir  James  Wigram,  V.  C, 
observes:  ^^Corporations  of  this  kind  are  in  truth  little  more  than 
private  partnerships;  and  in  cases  which  may  be  easily  suggested, 
it  would  be  too  much  to  hold  that  a  society  of  private  persons  asso- 
ciated together  in  undertakings  which,  though  certainly  beneficial 
to  the  public,  are  nevertheless  matters  of  private  property,  are  to 
be  deprived  of  their  civil  rights  inter  se,  because,  in  order  to  make 
their  common  objects  more  attainable,  the  crown  or  legislature  have 
conferred  upon  them  the  benefit  of  a  corporate  character."  Foss  v. 
Harbottle,  2  Hare,  491.  These  just  views  which  have  afforded  to 
wise  chancellors  a  sufiicient  motive  to  enlarge  the  scope  and  relax 
the  rigor  of  the  rules  of  chancery  proceeding,  so  as  to  bring  the  civil 
rights  of  individuals  in  whatever  form  they  may  exist,  or  however 
complicated  or  ramified,  under  the  protection  of  legitimate  judicial 
administration,  have  been  adopted  in  the  United  States,  not  simply 
for  the  improvement  of  methods  of  proceeding,  but  also  for  the  ad- 
justment of  rights  and  the  assertion  of  responsibilities  among  the 
members  of  such  associations.  In  the  Bank  of  the  United  States  v, 
Deveaux,  6  Cr.  61,  this  court  held  ^Hhat  the  technical  definition 
of  a  corporation  does  not  uniformly  circumscribe  its  capacities,  but 
that  courts  for  legitimate  purposes  will  contemplate  it  more  sub- 
stantially ;  and  the'  court  in  that  case  allowed  the  corporation  to 
use  its  corporate  name  for  the  purposes  of  suit  in  the  courts  of  the 
United  States  to  represent  the  civil  capacities  of  the  persons  who 
composed  it.  So  the  court  has  held  that  corporate  acts  need  not  to 
be  evinced  by  writing,  nor  corporate  contracts  by  a  common  seal; 
that  corporations  are  liable  on  contracts  made  or  defaults  or  torts 
committed  by  their  officers  or  agents  in  the  course  of  their 
employment.  12  Wheat.  *40;  lb.  64;  6  How.  844;  14  [*486] 
lb.  468.  In  Lennox  t;.  Boberts,  2  Wheat.  373,  the  court 
gave  effect  to  a  general  assignment  of  a  corporation  of  its  cJioaea 
in  action  made  in  anticipation  of  the  expiration  of  its  charter,  and 
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which  was  designed  to  preserve  to  the  corporators  their  rights  of 
property.  In  the  Mumma  v.  Potomac  Company,  8  Pet.  281,  it 
held  that  the  assignment  of  all  the  property  of  a  corporation  and 
the  surrender  and  cancellation  of  its  charter  with  the  consent  of 
the  legislature,  did  not  defeat  the  right  of  the  judgment  creditor 
to  satisfaction  out  of  the  property  which  had  belonged  to  it.  The 
power  of  courts  of  equity  in  cases  like  these  was  recognized  as  ade- 
quate to  maintain  the  rights  of  the  parties  beneficially  interested, 
and  this  doctrine  was  repeated  and  developed  in  Curran  v,  Arkan- 
sas, 15  How.  304. 

The  tendency  of  the  discussions  and  judgments  of  the  court  of 
chancery  in  Great  Britain,  and  of  the  courts  of  this  country,  is  to 
concede  the  existence  of  a  distinct  and  positive  right  of  property  in 
the  individuals  composing  the  corporation,  in  its  capital  and  busi- 
ness, which  is  subject  in  the  main  to  the  management  and  control 
of  the  corporation  itself ;  but  that  cases  may  arise  where  the  corpo- 
rators may  assert  not  only  their  own  rights,  but  the  rights  of  the 
corporate  body.  And  no  reason  can  be  given  why  the  dissolution 
of  a  corporation,  whether  by  judicial  sentence  or  otherwise,  whose 
capital  was  contributed  by  shareholders,  for  a  lawful  and  perhaps 
laudable  enterprise,  with  the  consent  of  the  legislature,  should  sus- 
pend the  operation  of  these  principles,  or  hinder  the  eflTective  inter- 
ference of  the  court  of  chancery  for  the  preservation  of  individual 
rights  of  property  in  such  a  case.  The  withdrawal  of  the  charter — 
that  is,  the  right  to  use  the  corporate  name  for  the  purposes  of  suits 
before  the  ordinary  tribunals — is  such  a  substantial  impediment  to 
the  prosecution  of  the  rights  of  the  parties  interested,  whether  cred- 
itors or  debtors,  as  would  authorize  equitable  interposition  in  their 
behalf,  within  the  doctrine  of  chancery  precedents.  Stainton  v. 
The  Carron  Company,  23  L.  and  E.  315 ;  Travis  v.  Milne,  9  Hare, 
141 ;  2  lb.  491.  For  the  sentence  of  forfeiture  does  not  attain  the 
rights  of  property  of  the  corporators  or  corporation,  for  then  the 
State  would  appropriate  it.  If  those  rights  are  put  an  end  to,  it 
would  seem  to  be  rather  from  a  careless  disregard,  or  hardened  and 
reckless  indifference  to  consequences,  on  the  part  of  the  public 
authority,  .than  from  any  preconceived  plan  or  purpose.  For, 
according  to  the  doctrine  of  the  text  writers  on  this  subject,  the 
consequences  are  visited  without  any  discrimination;  the  losses 
are  imposed  upon  those  who  are  not  blameworthy,  and  the  benefits 
are  accumulated  upon  those  who  are  without  desert.  The 
[*487]  effects  of  a  *  dissolution  of  a  corporation  are  usually  de- 
scribed to  be,  the  reversion  of  the  lands  to  those  who  had 
granted  them ;  the  extinguishment  of  the  debts,  either  to  or  from 
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the  corporate  body,  so  that  they  are  not  a  charge  nor  a  benefit  to 
the  members.    The  instances  which  support  the  dictum  in  reference 
to  the  lands,  consist  of  the  statutes  and  judgments  which  followed 
the  suppression  of  the  military  and  religious  orders  of  knights,  and 
whose  lands  returned  to  those  who  had  granted  them,  and  did  not 
fall  to  the  king  as  an  escheat ;  or  of  cases  of  dissolution  of  monas- 
teries and  other  ecclesiastical  foundations,  upon  the  death  of  all  their 
members ;  or  of  donations  to  public  bodies,  such  as  a  mayor  and 
commonalty.     But  such  cases  afibrd  no  analogy  to  that  before  us. 
The  acquisitions  of  real  property  by  a  trading  corporation  are  com- 
monly made  upon  a  bargain  and  sale,  for  a  full  consideration,  and 
without  conditions  in  the  deed ;  and  no  conditions  are  implied  in 
law  in  reference  to  such  conveyances.     The  vendor  has  no  interest 
in  the  appropriation  of  the  property  to  any  specific  object,  nor  any 
reversion,  where  the  succession  fails.     If  the  statement  of  the  con- 
sequences of  a  dissolution  upon  the  debts  and  credits  of  the  corpo- 
ration is  literally  taken,  there  can  be  no  objection  to  it.     The 
members  cannot  recover  nor  be  charged  witK  them,  in  their  natural 
capacities,  in  a  court  of  law.     But  this  does  not  solve  the  difficulty. 
The  question  is,  has  the  bona  fide  and  just  creditor  of  a  corporation, 
dissolved  under  a  judicial  sentence  for  a  breach  in  its  charter,  any 
claim  upon  the  corporate  property  for  the  satisfaction  of  his  debt, 
apart  from  the  reservation  in  the  act  of  the  legislature  which  di- 
rected the  prosecution?     Can  the  lands  be  resumed  in  disregard  of 
their  rights  by  vendors,  who  have  received  a  full  payment  of  their 
price,  and  executed  an  absolute  conveyance?     Can  the  careless,  im- 
provident, or  faithless  debtor,  plead  the  extinction  of  his  debt,  or 
of  the  creditor's  claim,  and  thus  receive  protection  in  his  delin- 
quency?    The  creditor  is  blameless— he  has  not  participated  in  the 
corporate  mismanagement,  nor  procured  the  judicial  sentence;  he 
has  trusted  upon  visible  property  acquired  by  the  corporation,  in 
virtue  of  its  legislative  sanction.    How  can  the  vendors  of  the  lands 
or  the  delinquent  debtors  resist  the  might  of  his  equity?     But,  if 
the  claims  of  the  creditor  are  irresistible,  those  of  the  stockholder 
are  not  inferior,  at  least  against  the  parties  who  claim  to  hold  the 
corporate  property.     The  money,  evidences  of  debt,  lands,  and  per- 
sonalty acquired  by  the  corporation,  were  purchased  with  the  cap- 
ital they  lawfully  contributed  to  a  legitimate  enterprise,  conducted 
under  the  legislative  authority.     The  enterprise  has  fetiled  under 
circumstances,  it  may  well  be,  which  entitle  the  State  to 
withdraw  its  special  support  and  encouragement;  but  *  the  [  *  488  ] 
State  does  not  affirm  that  any  cause  for  the  confiscation  of 
the  property,  or  for  the  infliction  of  a  heavier  penalty,  has  arisen. 
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It  is  a  case,  therefore,  in  which  courts  of  chancery,  upon  their  well- 
settled  principles,  would  aid  the  parties  to  realize  the  property 
belonging  to  the  corporation,  and  compel  its  application  to  the  sat- 
isfaction of  the  demands  which  legitimately  rest  upon  it. 

In  our  view  of  the  equity  of  this  bill  we  have  the  support  and 
sanction  of  the  legislature  of  Mississippi.  Their  legislation  ex- 
cludes all  the  consequences  which  have  been  imputed  as  necessary 
to  a  sentence  of  dissolution  on  a  civil  corporation.  From  the  plen- 
itude of  their  powers,  for  the  amelioration  of  the  condition  of  the 
body  politic,  and  the  supply  of  defects  in  their  system  of  remedial 
laws,  they  have  afforded  a  plan  for  the  liquidation  and  settlement 
of  the  business  of  these  corporations  in  which  the  equities  of  the 
creditors  and  shareholders  respectively  are  recognized,  as  attaching 
to  all  the  corporate  property  of  whatever  description.  And  the 
inquiry  arises,  who  is  authorized  to  obstruct  the  enforcement  of 
these  equities,  in  so  far  as  the  stockholders  of  the  Commercial  Bank 
of  Natchez  are  concerned?  The  creditors  have  been  satisfied.  The 
defendant  in  the  present. suit  is  the  trustee  appointed  under  these 
legislative  enactments.  His  demurrer  confesses  that  he  has  re- 
ceived money,  stocks,  evidences  of  debt,  lands,  and  personal  prop- 
erty, which  he  refuses  to  distribute.  He  claims  that  the  stockhold- 
ers have  no  rights  since  the  dissolution  of  the  corporation,  and  if 
any,  they  must  be  looked  for  in  the  circuit  court  of  Adams  county, 
Mississippi.  But  the  trustee  cannot  deny  the  title  of  the  stockhold- 
ers to  a  distribution.  To  collect  and  distribute  the  property  of  the 
corporation  among  the  creditors  and  stockholders,  is  his  commis- 
sion— for  this  end  he  was  placed  in  the  possession  of  the  property, 
and  was  armed  with  all  the  powers  he  has  exercised. 

His  title  is  in  subordination  to  theirs,  and  his  duties  are  to  main- 
tain their  rights  and  to  consult  their  advantage.  Pearson  v,  Lind- 
ley,  2  Ju.  758;  3  Pet.  43;  4  Bligh.  1;  Willis  True.  126,  172,  173. 
He  is  estopped  from  making  the  defense  of  a  want  of  title  in  the 
stockholders.  Nor  is  the  objection  to  the  jurisdiction  of  this  court 
tenable.  Ten  years  have  nearly  elapsed  since  this  trust  was  cre- 
ated. The  acts  of  the  legislature  contemplated  a  prompt  and 
speedy  settlement.  They  direct  the  reduction  of  all  the  property 
into  ready  money,  and  an  early  distribution  among  the  parties 
concerned.  The  trustee  confesses  that  he  has  not  sold  the  lands 
nor  personal  estate,  and  that  he  has  refused  to  distribute  the 
money.  He  has  committed  a  palpable  breach  of  trust,  according  to 
the  case  made  by  the  bill  and  as  confessed  by  the  demurrer. 
[  *  489  ]  All  the  other  trusts  having  been  *  fulfilled,  the  stockhold- 
ers are  entitled  to  such  an  administration  as  will  be  most 
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beneficial  to  them,  or  to  a  sale  of  the  trust  property  in  the  manner 
prescribed  by  the  statute  of  Mississippi.  Nor  is  the  objection  to 
the  form  of  the  suit  tenable.  If  the  trust  estate  had  been  liqui- 
dated and  the  interests  of  the  stockholders  ascertained^  any  stock- 
holder might  have  maintained  a  suit  for  his  aliquot  share  without 
including  any  other  stockholder.  Smith  v.  Snow,  3  Mad.  C.  E. 
310.  But  the  trust  estate  has  not  been  sold,  nor  are  the  names  of 
all  the  stockholders  ascertained,  the  trustee  is  called  on  to  account^ 
and  the  bill  asks  for  the  collection  and  disposal  of  the  remaining 
property  under  the  authority  of  the  court  of  chancery. 

The  stockholders  are  interested  in  these  questions,  and  are  then 
proper  parties  to  the  bill.  The  number  of  the  parties  renders  it 
impracticable  to  bring  all  before  the  court,  and  therefore  the  suit 
may  be  prosecuted  in  the  form  which  has  been  employed  in  this 
suit.  This  court  sustained  such  a  bill  in  the  case  of  Smith  v, 
Swormstedt,  16  How.  288. 

We  do'  not  intend  to  decide  any  of  the  questions  of  the  cause 
which  may  arise  as  to  the  mode  of  administering  the  relief  prayed 
for  in  this  bill.  Our  opinion  is  that  the  plaintifib  have  shown  a 
proper  case  for  equitable  interposition  by  the  circuit  court,  and  that 
the  decree  of  that  court  dismissing  the  bill  is  erroneous. 

Decree  reversed,  and  cause  remanded. 


Solomon  S.  Mabssbs  and  another,  Plaintiffs  in  Error,  v.  Fbederige 

L.  and  Phillippb  Barreda. 

18  H.  489. 

COVSTBUCTIOH  OP  A  MERCANTILE  AgKEEMENT  FOB  GeEDIT. 

1.  The  case  tuniB  upon  the  constriiction  of  a  contract  for  continaooB  delivery  of  guano 
by  defendants  to  plaintiffs;  the  agreement  evidenced  by  correspondence. 

2.  This  court,  agreeing  with  the  circuit  courts,  holds  that,  in  the  light  of  this  correspond- 
ence, defendants  were  not  bound  to  deliver  a  cargo  of  guano  consigned  to  plaintiff, 
while  there  was  an  indebtedness  of  $40,000,  without  payment  or  security  for  the 
cargo  80  consigned. 

Writ  of  error  to  the  circuit  court  for  the  eastern  district  of  Vir- 
ginia.    The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  JohnsoUy  for  plaintiffs  in  error. 

Mr.  Carlisle^  Mr.  Bradley^  and  Mr.  F.  L.  Smithy  for  defendants. 

*  Mr.  Justice  Waynb  delivered  the  opinion  of  the  court.  [  *  490  ] 
This  is  an  action  of  assumpsit  brought  in  the  circuit 
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court  of  the  United  States  for  the  eastern  district  of  Virginia,  by  the 

defendants  in  error,  against  Masters  and  Son^  to  recover  from  them 

a  balance  of  $77,966.13,  arising  from  the  sales  of  guano, 

[  *  491  ]  "*"  as  stated  in  the  bill  of  particulars,  at  pages  three  and 

four  of  the  record. 

The  transactions  out  of  which  this  dispute  arose  commenced  on 
the  2l8t  of  January,  1854. 

Barreda  and  Brother,  residing  in  the  city  of  Baltimore,  were 
largely  engaged  in  the  importation  of  guano  into  the  United  States. 
Masters  and  Son  were  shipping  and  commission  merchants  in  Alex- 
andria, Virginia.  Barreda  and  Brother  had  found  it  necessary  in 
conducting  their  business  to  establish  a  limit  of  credit,  both  as  to 
time  and  amount  for  purchases  made  by  those  who  dealt  with  them. 
For  any  excess  above  that  credit,  purchasers  had  to  pay  cash,  or 
give  satisfactory  paper,  with  their  indorsement.  The  uncontra- 
dicted statement  of  the  Barredas,  in  their  letter  to  Masters  and 
Son  of  the  16th  May,  1854,  corroborated  by  other  circumstances, 
shows,  that  in  the  year  1852,  this  limit  of  credit  was  $25,000;  and 
that  their  dealings  with  the  Masters  from  that  time,  up  to  the  sale 
of  two  cargoes  of  guano  on  the  21st  January,  1854,  and  after- 
wards, until  changed  by  the  letters  between  them  of  the  9th  and 
10th  March,  1854,  had  been  regulated  accordingly. 

The  sale  of  the  two  cargoes  of  guano,  just  mentioned,  is  us  follows: 

*'  We  have  sold  to  Messrs.  S.  S.  Masters  and  Son  two  cargoes  of 
Peruvian  guano — from  vessels  Lucy  Elizabeth  three  hundred  and 
thirty-five  tons,  and  Giaour  two  hundred  and  seventy-one — both  on 
their  way  from  Peru.  The  said  guano  to  be  delivered  in  the  port 
of  Alexandria,  in  Virginia,  when  the  vessels  may  arrive.  Me^jsrs. 
Masters  and  Son  will  act  as  our  agents  to  n^ceive  the  cargo  and 
attend  to  the  vessels,  free  of  any  charge,  and  to  pay  the  value  of 
the  guano  they  may  receive,  at  the  price  of  $47.50  per  ton  in  bulk, 
in  notes  payable  in  Baltimore,  four  months  after  date. 

'<  F.  Barrbda  and  Brother. 

'' BaUiTnore,  21st  January,  1854." 

Subsequently  to  that  date,  (the  precise  time  when  does  not  appear 
from  the  record,)  Masters  and  Son  purchased  from  the  Barredas 
another  cargo  of  the  ship  Princess  Alice,  and  on  the  18th  Feb- 
ruary a  fourth — that  of  the  ship  Ailsa. 

The  Lucy  Elizabeth  arrived  with  her  cargo  at  Alexandria  on  the 
1st  February.  The  Giaour,  with  hers,  about  the  10th  of  the  same 
month.  Masters  and  Son  attended  to  unlading  the  cargoes  of  both 
vessels,  and  sent  to  the  Barredas  a  certificate  of  the  cargo  received 
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from  The  Lucy  Elizabeth,  on  the  2d  March,  naraely,  485.21.4  tons 
of  No.  1  guano,  (in  bulk  at  $47.50  per  ton,)  and  25.1.21  tons 
of  No.  2  guano  in  bulk,  for  which  they  were  charged 
^$24,108.64;  the  quantity  of  No.  2  being  charged  *to  [*492] 
them  at  $42.50.  They  remitted  to  the  Barredas  on  the 
6th  March,  three  notes  of  hand  payable  on  the  2d  and  5th  of  July ; 
two  of  them  for  $8,000,  and  a  third  for  $8,108.64  ;  amounting  to 
$24,108.64.  Up  to  this  time,  the  cargoes  of  The  Giaour  and  The 
Princess  Alice  had  not  been  ascertained,  though  both  ships  were 
then  being  unladed  under  the  agency  of  Masters  and  Son,  accord- 
ing to  the  arrangement  in  the  memorandum  of  sale  of  the  21st 
January.  And  the  correspondence  shows  that  then  there  had  not 
been  any  extension  by  the  Barredas  of  the  amount  of  credit,  which 
had  hitherto  been  allowed  to  Masters  and  Son  upon  their  previous 
purchases.  In  this  state  of  their  dealing  Masters  and  Son  wrote  to 
the  Barredas  on  the  9th  March :  ''As  our  purchases  are  likely  to  be 
pretty  large  this  year,  and  we  noticed,  some  time  ago,  that  one  of 
our  mutual  friends  (H.  W.  Fry)  had  arranged  with  you  to  keep  an 
interest  account  with  him,  at  six  per  cent.,  and  we,  for  the  same 
reason,  prefer  not  to  give  notes.  Further,  as  it  is  at  times  an 
advantage  to  have  it  in  our  power  to  make  payments  when  the  local 
exchange  is  most  favorable,  we  will  be  obliged,  if  you  will  allow  us 
also  this  accommodation,  giving  us  an  average  credit  of  four  months 
on  these  other  cargoes."  To  this  letter  Barreda  and  Brother  reply 
on  the  10th  March.  They  state,  we  will  ''keep  an  interest  account 
with  you,  at  six  per  cent.,  to  facilitate  your  payments,  provided 
that  you  will  never  exceed  an  average  time  of  four  months  for  the 
payment  of  each  cargo  ;  and  that  the  balance  on  account  against 
you  will  always  be  under  forty  thousand  dollars,  being  the  largest 
credit  we  use  to  allow."  The  Masters  reply  in  a  letter  of  the  11th 
March:  "  Your  acceptance  of  our  proposition,  made  with  the  view 
of  our  not  having  to  pay  the  whole  value  of  our  purchases  in  notes, 
&c.,  is  also  duly  appreciated — and  we  note  the  conditions  regard- 
ing the  open  account." 

At  the  date  of  this  arrangement,  there  was  charged  to  Masters 
and  Son  on  the  books  of  Barreda  and  Brother  $24,108.64,  the 
value  of  The  Lucy  Elizabeth's  cargo,  for  which  the  Masters  had 
given  three  notes,  payable  on  the  2d  and  5th  July.  Eighteen 
days  after  this  arrangement  the  Masters  send  to  the  Barredas  a  cer- 
tificate of  Giaour's  cargo,  amounting  to  $17,094.34,  and  remit 
a  payment  on  account  of  it  of  $6,000.  The  next  item  in  the 
account  is  the  value  of  the  cargo  of  The  Princess  Alice,  amount- 
ing to  $38^029.92.     But  they  had  written  to  the  Barredas  on  the 
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30th  March,  saying:  ''The  Ailsa  cannot  now  reach  this  too  soon 
for  us,  and  we  prefer  not  relinquishing  our  purchase  of  the  said 
cargo;  and,  further,  we  helieve  we  are  selling  hy  considerable  the 
bulk  of  the  guano  applied  for  here,  (we  wish  it  was  at  a  better 

profit,)  and  find  the  demand  good.     From  present  pros- 
[  *  493  ]  *  pects  we  shall  want  a  cargo  each  ensuing  month.    With 

your  present  unprecedentedly  large  importations,  we  sup- 
pose we  can  make  our  calculations  to  get  this  supply  from  you 
without  having  to  look  far  ahead."  The  Barredas  answer:  "For 
the  present,  we  have  no  cargo  to  offer  you  in  the  time  you  mention." 
But  on  the  18th  April  they  write:  ^*We  will  send  you  The  Beat- 
rice, reply  immediately. ' '  Masters  and  Son  write  on  the  same  day: 
'*  We  will  take  The  Beatrice;"  and  the  Barredas  rejoin  :  ''Ship 
Beatrice  will  be  ordered  to  you,  provided  she  arrives  before  the  end 
of  May  next."  She  arrived  on  the  24th  April,  and  was  ordered  to 
Masters  and  Son.  On  the  same  day  the  Barredas  ask  in  another 
letter:  ''  Will  you  take  The  Ailsa  if  she  arrives  here?  "  The  Mas- 
ters answer:  ''Send  The  Ailsa  if  she  comes  as  heretofore  concluded 
upon."  She  arrived  early  in  May,  and  was  ordered  to  Alexandria. 
Thus,  in  the  whole,  five  cargoes  were  bought  by  the  Masters  from 
the  Barredas.  Each  of  them  upon  a  credit  of  four  months,  notes 
having  been  given  for  that  of  The  Lucy  Elizabeth,  with  the  under- 
standing by  both  parties  that  notes  were  not  to  be  given  for  the  other 
purchases,  the  quantities  of  which  had  not  been  ascertained  when 
the  arrangement  of  the  10th  March  was  made,  and  that  they  were  to 
be  paid  for  according  to  that  arrangement.  But  the  value  of  three 
of  the  cargoes  had  been  ascertained,  amounting,  according  to  the 
returns  of  Masters  and  Son  to  Barreda  and  Brother,  to  $79,232.90. 
Payments  had  been  made  to  the  amount  of  $29,000.  On  the  12tb 
May  the  Barredas  wrote,  calling  the  attention  of  Masters  and  Son 
to  the  state  of  the  account,  and  requesting  them  to  make  a  remit- 
tance of  $10,232.90,  "as  our  limit  in  your  account  is  $40,000,  and 
it  being  then  beyond  the  limit  of  the  credit  in  the  amount  of  the 
remittance  asked  for."  In  a  postscript  to  the  letter,  they  say: 
"Of  course  the  value  of  The  Beatrice  and  Ailsa  cargoes  must  be 
paid  cash.  2  P.  C.  ofiF."  To  this  letter  the  Masters  reply  without 
making  the  remittance,  and  say:  "On  the  9th  March  last,  we 
had  pur^^hased  from  you  four  cargoes  of  guano,  about  2,500  tons, 
or  $120,000  worth,  at  four  months — no  other  terms  mentioned, 
(and  to  this  moment  we  have  never  heard  of  any  other,)  three  of 
the  said  cargoes  were  received  and  being  received,  and  the  fourth 
was  daily  expected.  On  the  above-named  date  we  asked  you  to 
allow  us  to  keep  an  interest  or  open  account  with  you,  as  we  did 
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not  like  to  pay  the  whole  value  of  our  purchases  in  notes ;  to  this 
you  had  no  objection  to  the  value  of  $40,000 ;  the  balance,  as 
we  had  to  infer,  we  must  settle  for  agreeably  to  the  original  bill 
of  purchase."  To  this  letter  the  Barredas  reply  :  ^^  Yours  of  the 
13th  instant  has  been  received.  When  we  first  went  into  business 
with  you,  we  mentioned  to  you,  that  our  limit  for  credit 
was  *  $25,000,  we  making  to  you  the  sales  of  three,  or  [*494] 
four,  or  twenty  cargoes,  our  impression  would  have  been, 
as  was  in  that  case,  that  we  were  to  accept  your  paper  for  $25,000, 
and  the  balance  that  you  might  owe  in  satisfactory  paper  with 
your  indorsement.  Certainly,  you  could  never  have  expected  us  to 
accept  your  notes  for  such  an  amount  as  our  skies,  though  your 
responsibility  may  be  superior  to  it.  Afterwards,  when  you  pro- 
posed to  open  with  us  an  account,  with  interest,  to  facilitate  your 
payments,  we  agreed  to  it;  provided,  that  you  would  never  exceed 
an  average  time  of  four  months  for  the  payment  of  each  cargo, 
and  that  the  balance  on  account  against  you  will  always  be  under 
$40,000 — this  being  the  largest  credit  we  use  to  allow.  You  also 
understood  in  the  same  way  our  conditions,  and  took  good  care  to 
make  a  remittance  of  $6,000,  together  with  the  return  of  The 
Giaour's  cargo,  to  keep  yourselves  within  the  limits  of  your  credit 
with  us."  In  a  few  days  after  writing  their  letter  of  the  17th, 
Barreda  and  Brother  made  an  efiFort  through  the  agency  of  Mr. 
Covle.  to  have  an  amicable  settlement  with  Masters  and  Son,  offer- 
ing  to  them  either  of  the  following  propositions:  That  they  would 
deliver  to  Mr.  Coyle  all  the  guano  received  from  The  Beatrice  and 
Ailsa,  and  such  a  portion  of  the  cargo  of  The  Princess  Alice  as 
may  be  necessary  to  cover  the  $10,234.90  of  excess  of  their  account 
— or  settle  their  values  in  cash,  less  two  per  cent. — or  give  satis- 
factory paper  with  their  indorsement,  payable  in  New  York  or 
Baltimore,  at  four  months  from  the  day  when  the  offer  was  made, 
that  being  the  22d  of  May. 

Neither  of  these  propositions  were  accepted,  and  this  suit  was 
brought  to  recover  the  balance  on  account  against  Masters  and 
Son,  including  the  value  of  all  the  guano  they  had  received  from 
The  Lucy  Elizabeth,  The  Giaour,  Princess  Alice,  Beatrice,  and 
Ailsa,  after  having  given  to  them  credit  for  payments  made.  There 
is  no  dispute  concerning  either  the  debit  or  credit  side  of  the  ac- 
count, but  the  controversy  arose  from  the  different  view  entertained 
by  the  parties  as  to  their  respective  rights  under  the  arrangement 
made  for  an  interest  account  and  the  limit  of  credit  mentioned  in 
it,  and  whether,  in  the  actual  state  of  the  account,  and  under  the 
course  pursued  by  the  Barredas,  they  were  justified  in  arresting 
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the  delivery  of  the  undischarged  portions  of  the  cargoes  of  The 
Beatrice  and  Ailsa,  on  account  of  the  neglect  and  refusal  of  Mas- 
ters and  Son  to  make  the  required  remittance  to  reduce  the  account 
against  them  to  $40,000. 

Our  first  objection  to  the  construction  of  that  arrangement  as 
given  by  Masters  and  Son,  is  its  variance  from  the  terms  used  by 

them  in  their  letter  of  the  9th  of  March,  asking  for  the 
[  *  495  ]  *  substitution  of  an  interest  account,  instead  of  giving 

notes  for  their  purchases,  and  from  their  language  in  their 
letter  of  the  11th  March,  in  reply  to  the  letter  of  the  Barredas  of 
the  10th,  granting  their  request  upon  the  conditiona  mentioned  in 
it.  They  preface  their  application  by  saying,  ''as  our  purchases  will 
be  very  large  this  year,  we  prefer  not  to  give  notes,  and  will  be 
obliged  if  you  will  allow  us  an  interest  account,  giving  us  an  aver- 
age credit  of  four  months  on  these  other  cargoes ; "  and  in  their  let- 
ter of  the  11th  say,  ''  your  acceptance  of  our  proposition,  made  with 
the  view  of  our  not  having  to  pay  the  whole  value  of  our  purchases 
in  notes,  &c.,  is  also  duly  appreciated,  and  we  note  the  conditions 
regarding  the  open  account."  If  from  the  first  an  application  may 
be  made  that  it  was  their  intention  that  the  favor  asked  by  them 
was  to  be  applied  to  future  purchases,  and  not  to  include  purchases 
which  they  had  made  and  which  had  not  been  paid  for,  there  can 
be  no  doubt  that  their  understanding  of  the  arrangement  was,  that 
it  was  to  include  both,  when  in  thanking  the  Barredas  for  their 
acceptance  of  their  proposition,  they  state  it  was  made  with  the 
view  of  their  not  having  to  pay  the  whole  value  of  their  purchases 
in  notes.  Besides  having  applied  the  arrangement  to  their  pur- 
chases of  the  cargoes  of  The  Giaour  and  Princess  Alice,  both  of 
which  had  been  bought,  but  neither  of  which  had  been  ascertained 
when  they  asked  for  an  interest  account,  and  when  it  was  granted, 
they  could  not  afterwards  give  to  the  arrangement  an  exclusive 
application  to  cargoes  to  be  thereafter  bought ;  and  when  they  say 
their  request  for  an  interest  or  open  account  had  been  made  with 
the  view  of  not  having  to  pay  the  whole  value  of  their  purchases 
in  notes,  and  afterwards  say,  ''we  note  the  conditions  regarding 
the  open  account,"  one  of  them  being  that  the  balance  on  account 
against  them  shall  never  be  larger  than  $40,000,  it  is  conclusive 
that  thev  then  understood  that  amount  to  be  the  extent  of  their 
credit  for  all  of  their  purchases,  according  to  the  account  as  it  then 
stood  on  the  books  of  the  Barredas,  or  as  it  might  be  enlarged. 

But  it  was  urged  that  the  limit  of  the  amount  of  their  credit  was 
not  to  exceed  at  the  time  when  the  Barredas  wrote  their  letter  of 
the  12th  May.     It  was  said  that  the  amount  then  still  due  for  the 
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cargo  of  The  Lucy  Elizabeth  should  not  have  been  taken  into  the 
computation  in  ascertaining  whether  the  balance  due  by  the  Masters 
amounted  to  more  than  $40,000,  because  that  cargo  had  been  sold 
under  a  different  contract,  in  no  way  connected  with  the  other 
purchases.  Such,  however,  was  not  the  fact,  for  The  Giaour's 
cargo  was  bought  under  the  same  memorandum  of  sale ;  and  the 
cargo  of  The  Princess  Alice  had  been  bought  before  the 
cargo  of  The  Giaour  had  been  *  ascertained ;  and  the  [  *  496  ] 
Masters,  after  the  arrangement  had  been  made  for  an 
interest  account,  applied  it  to  both,  when  their  cargoes  were  ascer- 
tained, by  not  giving  notes  for  either,  and  transmitting  their  cer- 
tificates of  the  quantity  of  each,  without  any  direction  that  a  new 
and  separate  account  of  their  cost  should  be  made  of  them  distinct 
from  the  debit  against  them  in  the  books  of  the  Barredas  for  the 
cargo  of  The  Lucy  Elizabeth.  Had  it  been  intended  otherwise, 
they  should  have  given  such  a  direction ;  and  not  have  said,  we 
note  the  conditions  regarding  the  open  account,  the  limitation  of 
the  credit  to  be  allowed  being  one  of  them,  expressed  in  language 
so  plain  that  it  cannot  be  doubted  that  the  Barredas  never  meant 
to  give  to  Masters  and  Son  a  larger  credit  upon  their  purchases 
than  $40,000 ;  and  that,  when  their  account  exceeded  it,  they  were 
to  have  the  right  to  call  for  payments  to  reduce  it  to  that  amount. 
When  they  called  for  the  remittance  of  $10,232.90,  the  account 
against  Masters  and  Son  exceeded  it  by  that  amount.  They  failed. 
to  make  the  payment,  and  continuing  to  refuse  to  do  so,  we  are  of 
the  opinion  that  the  Barredas  had  a  right  to  arrest  the  delivery 
of  the  cargoes  of  The  Beatrice  and  Ailsa,  notwithstanding  the 
indorsement  and  delivery  of  the  bills  of  lading  to  Masters  and  Son, 
and  that  their  refusal  to  deliver  the  same,  as  stated  in  the  testi- 
mony, is  no  breach  of  contract,  and  is  not  a  bar  to  the  recovery  in 
this  action  of  the  amount  due  for  the  guano  actually  received  by 
Masters  and  Son.  Such  was  the  instruction  given  by  the  court 
upon  the  trial  of  the  case  in  the  circuit  court ;  and,  having  ex- 
pressed our  concurrence  with  that  view,  we  will  only  add,  that 
when  there  is  a  dealing  between  merchants  for  successive  cargoes 
of  merchandise  upon  time,  for  which  notes  of  hand  were  to  be 
given,  payable  from  the  date  of  the  ascertainment  of  the  quantity 
of  each  cargo,  and  an  arrangement  is  afterwards  made  for  the 
substitution  of  an  interest  account  for  the  notes  which  were  to  be 
given ;  and,  in  that  arrangement,  the  seller  stipulates  that  the 
allowance  of  the  interest  account  should  depend  upon  the  continu- 
ance of  the  original  time  of  credit;  and  that  the  buyer's  balance 
on  account  should  always  be  under  a  certain  sum ;  and  the  buyer 


422         SUPREMB  COURT  OF  THE  UNITED  STATES. 

Beauregard  v.  The  City  of  New  Orleans. 

exceeds  that  amount,  and  refuses  to  make  a  remittance  or  payment, 
upon  the  call  of  the  seller,  to  bring  the  account  within  that  sum, 
the  seller  may  arrest  the  further  delivery  of  any  cargo  or  cargoes, 
though  the  same  was  in  the  course  of  being  delivered  to  the  buyer 
upon  the  seller's  indorsement  of  the  invoices  and  bills  of  lading  of 
such  cargoes. 

In  the  absence  of  all  understanding  between  the  buyer  and  seller 
that  any  cargo  which  had  been  delivered  and  not  actually  paid 
for,  though  notes  of  hand  had  been  given  for  the  same, 
[  *  497  ]  *  was  not  to  be  considered  within  the  new  arrangement, 
such  cargo  must  be  taken  into  the  computation  in  ascer- 
taining whether  the  balance  due  by  the  buyer  exceeds  the  amount 
of  credit  allowed  to  him. 

Judgment  of  the  circuit  court  is  affirmed. 


GuBTAVUs  T.  Bbauregard,  Appellant,  v.  Thb  City  of  Nbw  Orleans 

and  others. 

18  H.  497. 
Effeot  of  Deoisionb  of  Statb  Coubts,  as  begabdb  Looal  Laws,  n  tqb  Fedebal 

COUBTS. 

1.  This  court  follows  the  decisions  of  the  State  courts  in  the  construction  of  the  laws 
constituting  their  local  jurisprudence.     ^ 

2.  Hence,  when  the  State  courts  of  Louisiana  have  carefoUy  and  laboriously  considered 
the  precise  questions  raised  in  the  present  case,  which  have  reference  to  the  jurisdic- 
tion of  the  probate  and  district  courts,  and  to  the  effect  of  sales  made  by  their  orders, 
this  court  will  receive  those  decisioos  as  the  best  evidence  of  the  law  on  these  sabjects. 

3.  The  cases  referred  to  and  examined. 

This  is  an  appeal  from  the  circuit  court  for  the  eastern  district  of 
Louisiana,  and  the  case  is  stated  in  the  opinion. 

Mr,  Henderson^  for  appellant. 

Mr.  Taylor  J  for  appellees. 

Mr.  Justice  Gaiipbell  delivered  the  opinion  of  the  court. 

The  plaintiff's  testatrix  filed  this  bill  in  the  circuit  court  to 
annul  a  sale  of  a  portion  of  the  succession  of  John  Poultney,  de- 
ceased, which  had  been  made  under  the  authority  of  decrees  in  the 
first  district  court  of  New  Orleans,  and  of  the  court  of  probate  of 
that  city,  alleging  a  defect  of  jurisdiction  in  the  courts,  and  fraud 
and  irregularity  in  the  proceedings. 
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*  Her  title  to  the  successioii  is  as  heir  at  law  of  the  [  *  498  ] 
children  and  heirs  of  John  Poultney,  of  whom  she  was 
the  mother. 

In  May,  1818,  John  Poultney,  a  merchant  of  New  Orleans,  pur- 
chased of  Mad.  Rousseau,  her  plantation  lying  on  the  Mississippi 
river,  a  short  distance  above  New  Orleans,  and  which  is  now  in- 
cluded within  the  corporate  limits. 

The  price  agreed  to  was  $100,000,  one  fifth  of  which  was  paid  at 
the  time,  and  notes  with  the  indorsement  of  Harrod  and  Ogdens, 
(a  firm  composed  of  Charles  Harrod,  Peter  V.  Ogden,  and  George 
M.  Ogden,)  payable  in  five  annual  installments,  and  secured  by  a 
mortgage  on  the  property,  were  given  for  the  remainder.  The 
mortgage  contains  a  stipulation  that,  in  the  event  the  indorsers 
should  pay  either  of  the  notes,  they  should  be  subrogated  to  the 
rights  of  the  vendor  and  holder  of  the  mortgage  for  indemnity. 
In  April,  1819,  Poultney  acknowledged  in  a  petition  to  the  first 
district  court  that  his  affairs  were  embarrassed,  and  that  he  could 
not  meet  his  engagements ;  he  made  a  statement  of  his  property 
and  debts,  showing  a  surplus  in  his  favor,  and  prayed  the  court  to 
convene  his  creditors  that  they  might  deliberate  upon  his  proposi- 
tion for  a  respite  of  one,  two,  and  three  years. 

The  court  made  the  order,  the  creditors  were  convened,  the  re- 
quisite number  agreed  to  the  proposition,  and  an  order  was  accord- 
ingly entered  the  28th  June,  1819,  for  a  respite  of  one,  two,  and 
three  years. 

Harrod  and  Ogdens  appeared  at  this  meeting — claimed  to  have 
paid  the  first  installment  on  the  purchase  of  the  Rousseau  plan- 
tation, and  assented  to  the  action  of  the  creditors,  reserving  their 
mortgage  security. 

In  October,  1819,  John  Poultney  died.  His  widow,  the  plain- 
tiff's testatrix,  in  January  thereafter  renounced  her  right  as  partner 
in  community,  and  failed  to  qualify  as  tutrix  of  her  two  children, 
one  aged  five,  and  the  other  seven  years,  who  were  the  heirs  at  law 
of  John  Poultney,  and  did  not  until  eight  years  after  the  sales 
referred  to,  take  any  concern  about  the  succession. 

The  representation  made  by  John  Poultney  of  his  afiairs  at  the 
time  his  petition  for  a  respite  was  exhibited,  implies  a  hopeless 
state  of  insolvency.  His  debts  are  acknowledged  to  be  $235,000, 
while  his  property  is  rated  at  $266,000 — but  from  its  nature  afford- 
ing but  little  prospect  that  such  an  amount  could  be  realized.  By 
the  renunciation  of  his  widow  of  her  title  as  partner  in  community, 
and  her  failure  to  interpose  on  behalf  of  her  children,  the  succes- 
sion was  unrepresented,  and  was  what  is  termed  in  the  Louisiana 
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code  a  vacant  estate.  In  February^  1820,  a  portion  of  the  creditors 
of  Poultney  informed  the  district  court  that  this  succession 
[*499]  was  insolvent — hrid  no  representative,  *nor  claimant — 
and  prayed  that  measures  might  be  taken  for  the  appoint- 
ment of  a  syndic  to  represent  and  administer  it  for  the  benefit  of 
all  concerned.  A  meeting  of  the  creditors  was  ordered  by  the 
court — and  took  place — resulting  in  the  appointment  of  three 
syndics,  (one  of  whom  was  Peter  V.  Ogden,)  who  were  recognized 
by  the  court.  On  the  9th  of  May,  1820,  Harrod  and  Ogden  repre- 
sented in  a  petition  to  the  district  court  the  facts  of  the  purchase 
by  Poultney  of  the  Bousseau  plantation,  their  payment  of  the  first 
installment  of  the  purchase  money,  and  their  liability  to  pay  another 
then  shortly  after  to  become  due;  that  the  succession  of  Poultney 
was  insolvent,  and  was  in  the  hands  of  syndics ;  and  prayed  that 
the  plantation  might  be  seized  and  sold  for  the  satisfaction  of  their 
debt  and  the  installments  yet  unpaid  on  the  mortgi^,  and  for  a 
citation  to  the  syndics.  The  usual  order  of  seizure  was  made  by 
the  district  judge,  and  a  citation  was  served  on  one  of  the  syndics. 
On  the  29th  May  the  syndics  agreed  in  court  to  the  terms  of  sale 
and  waived  the  appraisement,  and  the  property  was  sold  on  the 
13th  June  by  the  sheriff  on  the  writ  of  seizure  for  the  payment  of 
the  money  then  due,  the  purchaser  agreeing  to  assume  the  mort- 
gage, 

At  this  sale,  George  M.  Ogden,  one  of  the  firm  of  Harrod  and 
Ogden,  was  the  purchaser,  and  a  deed  was  subsequently  executed 
to  him  by  the  sheriff  under  the  order  of  the  court. 

Some  time  after  the  close  of  these  transactions,  a  conviction  seems 
to  have  been  impressed  on  the  minds  of  Harrod  and  Ogden  that 
the  proceedings  in  the  district  bourt  were  inoperative ;  and  in  1824, 
Harrod  and  the  representative  of  Ogden  commenced  a  suit  in  the 
court  of  probate,  having  for  its  object  to  obtain  a  satisfaction  of  the 
same  debt,  by  the  sale  of  the  same  property.  They  sought  a 
seizure  and  sale  of  the  property,  without  taking  any  notice  of  what 
had  been  done  in  the  district  court,  and  prayed  a  citation  to  Mad. 
Poultney  as  tutrix  of  her  children.  No  citation  appears  in  the 
record^  but  there  is  evidence  of  a  seizure,  judgment,  and  sale. 

The  purchasers  were  Charles  Harrod  and  Francis  B.  Ogden,  who 
are  charged  to  be  the  representatives  of  the  first  purchaser^  G.  M. 
Ogden.  These  purchasers  afterwards,  in  1824,  represented  to 
the  district  court  that  the  debt  to  Mad.  Bousseau  had  been  paid, 
and  that  the  mortgage  of  George  M.  Ogden,  given  in  1820,  to 
secure  unpaid  installments,  was  no1>  operative,  for  that  the  district 
court  had  no  jurisdiction  to  make  the  sale,  and  asked  that  it 
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might  be  raised  from  the  property.     The  sheriff  admitted  all  the 
&ct8,  and  the  court  granted  the  petition. 

These  were  the  last  proceedings  which  had  any  relation  to  the 
case. 

The  defendants,  by  plea  and  answer,  affirm  that  these 
♦proceedings  were  conformable  to  law,  and  vested  the  [*500] 
purchasers  with  all  the  title  which  John  Poultney  ever 
acquired  in  the  property,  and  that  the  plaintiff  never  had  any 
right  therein ;  that  they  had  no  participation  in,  nor  knowledge 
of,  any  fraud,  but  that  they  have  translative  titles  from  these  pur- 
chasers, and  rely  upon  their  sufficiency. 

In  1832,  Mad.  Poultney  assumed  the  office  of  tutrix  of  her  minor 
children,  and  commenced,  immediately  after,  suits  in  the  State 
courts  of  Louisiana  for  the  recovery  of  portions  of  this  plantation. 
Three  of  these  suits  were  decided  in  the  supreme  court  in  1835, 
after  elaborate  and  learned  arguments,  and  a  patient  investigation 
by  the  court.  Poultney's  Heirs  v.  Cecil,  8th  La.  R.  322  ;  v.  Og- 
den,  8  La.  428 ;  v.  Barrett,  8  La.  441.  These  decisions  were  made 
upon  a  state  of  facts  similar  to  that  presented  in  this  record  ;  and 
the  discussion  in  those  cases  has  diminished  the  care  and  respoDsi- 
bility  of  this  court.  For  it  is  apparent  that  the  questions  pre- 
sented to  us  relate  exclusively  to  the  local  jurisprudence  of  Louis- 
iana. When  the  controversy  arose  all  the  parties  were  citizens  of 
that  State,  while  the  subject  of  the  suit  is  the  validity  of  titles 
passed  under  decrees  of  its  courts^  and  in  the  course  of  duty,  by 
their  executive  officers. 

The  material  inquiries  are,  whether  the  first  district  court  had 
a  jurisdiction  competent  to  the  legal  transfer  of  the  succession  of  a 
debtor,  who  was  enjoying  a  respite  from  the  claims  of  his  creditors 
for  an  unexpired  term,  at  the  time  of  his  death  and  before  any 
default  had  arisen  in  the  fulfillment  of  the  conditions  of  the  respite 
as  to  payment.  2.  Whether  this  jurisdiction  could  be  exerted  with- 
out any  citation  to  the  natural  heirs,  or  any  measures  taken  to 
secure  their  interests  in  the  succession  ?  3.  Were  the  modes  pre- 
scribed for  the  disposal  of  the  estates  of  insolvent  debtors,  or  of 
minors,  essential  constituents  of  a  valid  exercise  of  the  jurisdiction, 
and  for  the  neglect  of  these  may  the  sale  be  collaterally  attacked? 
4.  Did  the  death  of  Poultney  determine  the  jurisdiction  of  the 
district  court,  and  remove  to  the  court  of  probate  the  administra- 
tion and  settlement  of  the  succession,  and  were  all  the  proceedings 
in  the  district  court  coram  wm  jxidicef  5.  Was  a  citation  to  the 
heirs  necessary  to  a  valid  decree* of  sale  in  the  court  of  probate? 
An  important  share  of  the  attention  of  all  courts  of  a  limited 
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jurisdiction  is  engrossed  in  ascertaining  the  causes  over  which  thej 
may  legitimately  claim  cognizance,  and  the  administration  of  an 
involved  or  insolvent  succession,  from  the  number  of  the  parties  in 
interest,  and  the  variety  of  conflicting  and  complicated  claims  that 
are  oftentimes  exhibited,  frequently  affords  difficult  questions  of 
this  description. 

The  supreme  court  of  Louisiana  treat  the  questions 
[  '^'SOl  ]  arising  '''upon  the  records  now  before  us,  as  difficult  and 
embarrassing,  calling  for  undivided  and  anxious  attention, 
and  much  care  was  employed  in  deciding  them,  so  as  to  maintain 
in  that  State  an  accordant  system  of  jurisprudence.  The  claim  of 
an  embarrassed  debtor  to  exhibit  the  condition  of  his  affairs  to  a 
court  with  a  view  to  obtain  its  assistance  to  convoke  his  creditors, 
that  they  may  deliberate  upon  a  proposition  to  grant  him  a  delay 
or  respite,  and  to  bind  the  minority  to  the  conclusions  of  a-  con- 
senting majority,  is  one  which  has  no  recognition  in  the  common 
law.  It  was  derived  in  Louisiana  from  the  continental  codes  of 
Europe,  upon  which  the  legal  institutions  of  that  State  are  founded. 
The  supreme  court  of  Louisiana,  upon  an  investigation  of  those 
codes,  determined  that  the  death  of  Poultney  in  a  state  of  insol- 
vency without  heirs  who  were  willing  to  accept  his  succession  un- 
conditionally, and  thereby  to  afford  security  for  the  fulfillment  of 
the  conditions  of  the  decree  of  respite  which  the  debtor  had  as- 
sumed, relieved  his  creditors  from  their  obligations  to  respect  it, 
and  empowered  them  to  proceed,  in  rem^  against  the  estate  of  their 
debtor  in  the  hands  of  a  syndic. 

The  same  tribunal,  (supreme  court  of  Louisiana,)  after  tracing 
the  sources  of  the  jurisdiction  of  the  district  court,  extending,  as  it 
did,  to  '^  all  civil  cases,"  determined  that  it  was  not  without  juris- 
diction ratione  incUerice  of  a  suit  against  such  an  estate,  and  that 
judgments  rendered  in  that  court,  were  not  radically  null.  They 
say,  'Hhe  undisputed  exercise  of  such  a  jurisdiction  for  a  long 
series  of  years,  the  general  acquiescence  of  the  legal  profession,  the 
universal  understanding  among  the  people,  as  well  as  the  courts 
and  bar,  form  together  such  contemporaneous  interpretations  of  the 
laws  relating  to  conflicting  jurisdictions^  that,  however  doubtful  it 
may  appear  on  a  close  analysis,  it  cannot  now  be  disturbed  without 
the  greatest  injustice,  and  inflicting  incalculable  mischiefs  on  the 
country."  And  in  Robinett  v,  Compton,  2  Ann.  R.  847,  855,  the 
same  court  says:  ^'That,  previous  to  the  passage  of  the  act  of  the 
18th  March,  1820,  fixing  the  jurisdiction  of  the  courts  of  probate 
in  this  State,  it  seems  to  have  been  settled  by  various  decisions  of 
this  court  that  the  district  courts  were  not  deprived  of  jurisdiction 
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ratione  materioB  in  such  cases.  The  practice  was  universal  to  bring 
suits  against  successions  in  the  district  court,  and  we  are  not  pre- 
pared to  say  it  was  erroneous."  And,  since  the  act  of  1820,  (which, 
however,  was  not  promulgated  so  as  to  be  in  force  when  this  sale 
was  made,)  the  court  say,  ''that  such  judgments  in  that  court 
might  be  erroneous,  but  were  not  mere  nullities."  The  jurisdic- 
tion of  the  district  court  to  render  the  judgment  being  admitted, 
the  further  question  arises,  was  the  jurisdiction  so  exercised  as  to 
be  operative?  The  supreme  court,  in  the  case  of  Cecil 
above  cited,  *  determine  ''  that  the  rules  which  apply  to  [  *  602  ] 
the  sale  of  minors'  property  as  such,  when  the  title  is  fully 
vested  in  them,  are  not  strictly  applicable  to  a  case  like  the  pres- 
ent, where. the  rights  of  minors  were  contingent  and  residuary, 
subject  to  the  undoubted  claims  of  creditors  deducto  cere  alienor 
and  who,  in  this  very  case,  appear  as  beneficiary  heirs  claiming 
property  already  alienated  for  the  payment  of  debts,"  &c.  And  in 
McCullough  V.  Minor,  2  Ann.  466,  the  same  court  affirm  ''that  in 
cases  like  this,  the  purchaser  is  not  bound*  to  look  beyond  the 
decree." 

The  jurisdiction  of  the  court  was  undoubted,  and  the  jurispru- 
dence of  the  State  has  long  since  been  settled  that  a  bona  fide 
purchaser  at  a  judicial  sale  is  protected  by  the  decree.  11  Louisa. 
68;  13  Louisa.  432;  16  Louisa.  440;  3  Rob.  122.  The  judgments 
of  the  supreme  court  of  Louisiana  upon  the  validity  of  the  sales  im- 
pngned  in  this  bill  were  given  more  than  twenty  years  ago.  They 
have  formed  the  foundation  upon  which  the  expectations  and  con- 
duct of  the  inhabitants  of  that  State  have  been  regulated.  They 
have  quieted  apprehensions  and  doubts  respecting  a  title  to  an  im- 
portant portion  of  a  large  and  growing  city.  They  have  invited  a 
multitude  of  transactions  and  engagements  in  which  the  well  being 
of  hundreds,  perhaps  thousands,  of  the  citizens  of  that  State  depeiid. 
In  this  bill  there  are  several  hundreds  of  defendants. 

The  constitution  of  this  court  requires  it  to  follow  the  laws  of  the 
several  States  as  rules  of  decision  wherever  they  properly  apply. 
And  the  habit  of  the  court  has  been  to  defer  to  the  decisions  of 
their  judicial  tribunals  upon  questions  arising  out  of  the  common 
law  of  the  State,  especially  when  applied  to  the  title  of  lands. 

No  other  course  could  be  adopted  with  any  regard  to  propriety. 
Upon  cases  like  the  present  the  relation  of  the  courts  of  the  United 
States  to  a  State  is  the  same  as  that  of  its  own  tribunals.  They 
administer  the  laws  of  the  State,  and  to  fulfill  that  duty  they 
must  find  them  as  they  exist  in  the  habits  of  the  people,  and  in 
the  exposition  of  their  constituted  authorities.     Without  this,  the 
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peculiar  organization  of  the  judicial  tribunals  of  the  States  and  the 
Union  would  he  productive  of  the  greatest  mischief  and  confusion. 
Jackson  V.  Chew,  12  Wheat.  153. 

But,  if  we  were  required  to  depart  from  that  jurisprudence  to 
find  a  solution  of  these  difficult  and  embarrassing  questions,  we 
should  not  have  to  leave  the  precedents  afforded  by  this  court  for 
the  support  of  many  of  their  conclusions.  This  court  has  contrib- 
uted its  share  to  that  stability  which  results  from  a  respect  for 
things  adjudicated :  Status  reipublicoe  maximi  judicatis  rebus  conr 
tinetur.  It  is  the  settled  doctrine  of  the  court,  that  when  the 
proceedings  of  a  court  of  justice  are  collaterally  drawn 
[  *  603  ]  *in  question,  and  it  appears  upon  the  face  of  them  that 
the  subject-matter  was  within  its  jurisdiction,  they  cannot 
be  impeached  for  error  or  irregularity ;  that,  if  a  court  has  jurie- 
diction,  its  decision  upon  all  the  questions  that  arise  regularly 
in  the  cause  are  binding  upon  all  other  courts  until  they  are  re- 
versed. 2  Pet.  157 ;  1  lb.  340.  And  when  the  object  is  to  sell  the 
real  estate  of  an  insolvent  or  embarrassed  succession,  the  settled 
doctrine  is,  there  are  no  adversary  parties — ^the  proceeding  is  in 
rem — the  administrator  represents  the  land.  They  are  analogous 
to  proceedings  in  admiralty,  where  the  only  question  of  jurisdic- 
tion is  the  power  of  the  court  over  the  thing — the  subject-matter 
before  them — ^without  regard  to  the  parties  who  may  have  an  in- 
terest in  it.  All  the  world  are  parties.  In  the  orphans'  court,  and 
all  the  courts  which  have  power  to  sell  the  estates  of  decedents^ 
their  action  operates  on  the  estate,  not  on  the  heirs  of  the  intestate. 
A  purchaser  claims  not  their  title,  but  one  paramount.  The  estate 
passes  by  operation  of  law.  2  How.  319  ;  11  S.  Ss  B.  426;  6  Port. 
219,  249. 

The  identity  of  the  principles  applied  by  the  supreme  court  of 
Louisiana,  in  ascertaining  the  effect  of  the  judgments  of  their 
courts,  and  those  accepted  as  true  by  this  court,  leaves  no  question 
resting  upon  the  authority  of  the  State  tribunals,  except  that  of 
the  nature  and  extent  of  the  jurisdiction  of  their  courts  under  the 
organic  law  of  the  State.  And  no  principle  would  authorize  this 
court  to  dissent  from  their  conclusions  on  that  subject,  when  the 
land  disposed  of  was  within  their  borders,  and  the  parties  in  inter- 
est were  citizens  belonging  to  their  community. 

Our  opinion  is,  that  the  pleas  of  the  defendants  afford  a  complete 
answer  to  the  bill ;  and  that  the  decree  of  the  circuit  court  must  be 
affirmed. 
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The  Union  Bank  op  Tennessee,  Appellants,  v.  Micajah  J.  Vaiden     i^m\ 

and  John  H.  Keith,  Administrators.  '^  ^'^ 

18  H.  503. 
Effect  of  Fbobatb  Coubt  Fbooebdiitos  as  a  Defkhbb  to  a  Suit  aoainbt  the  Aomiv- 

I8TBAT0BS  IN  A  FeDEBAL  CoUBT. 

1.  The  law  of  a  State  limiting  the  remediee  of  its  citizens  in  its  own  courts  cannot  he 
applied  to  prevent  the  citizens  of  other  States  from  suing  in  the  courts  of  the  United 
States  in  that  State,  for  the  recovery  of  any  money  or  property  there  to  which  they 
may  he  legally  or  equitably  entitled.    Suydam  v.  Brodnax,  14  Feters,  67,  reaffirmed. 

2.  Therefore,  where  a  defendant  died  pending  suit  in  the  federal  court,  and  his  admin- 
istrators were  made  defendants,  and  a  judgment  was  recovered  against  them,  they 
cannot  evade  the  payment  of  that  judgment,  with  assets  in  their  hands,  by  showing 
proceedings  in  a  probate  court  which  settled  up  the  estate,  without  reference  to 
plaintiff's  judgment  or  claim. 

This  was  an  appeal  from  the  district  court  for  the  northern  dis- 
trict of  Mississippi,  and  the  case  is  very  fully  stated  in  the  opinion 
of  the  court. 

Mr,  CoxCy  for  appellants. 

Mr.  Stanton i  for  appellees. 

*  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court.  [  *  504  ] 

This  is  an  appeal  from  the  district  court  for  the  northern 
district  of  Mississippi. 

The  appellants  filed  a  hill  in  December  on  the  equity  side  of  the 
district  court  against  the  appellees. 

^'Tbe  bill  charges  that  in  November,  1846,  the  bank  instituted 
a  suit  on  the  law  side  of  the  same  district  court  against  William 
Jolly,  as  indorser  of  a  bill  of  exchange  held  by  plaintiffs.  Jolly 
appeared  to  the  suit,  and  filed  his  plea.  He  died  in  March,  1847, 
and  appellees  were  appointed  his  administrators  by  the  Panola 
court  of  probate,  in  Mississippi.  The  suit  against  Jolly  was  re- 
vived against  his  administrators,  the  appellees,  and  in  June,  1851, 
the  same  came  on  for  trial  on  the  issue  joined  on  the  single  plea 
of  non  assumpdt^  and  a  judgment  was  rendered  in  favor  of  plain- 
tiff for  $5,041.33  with  costs.  Upon  this  judgment  execution  was 
issued,  which  was  returned  by  the  marshal  nulla  bona.  The  judg- 
ment remains  wholly  unpaid,  and  there  is  no  visible  property  in 
the  hands  of  the  administrators  upon  which  a  levy  could  be  made. 

The  bill  proceeds  to  charge,  that  pending  the  said  suit  against 
the  administrators  in  April,  1848,  they  represented  to  the  said 
probate  court  of  Panola  county,  that  the  estate  of  their  intestate 
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was  insolvent,  and  procured  a  declaration  to  be  made  by  said  court 
to  that  effect,  whereas  the  bill  charges  that  said  estate  was  not  and 
is  not  insolvent,  and  that  the  assets  in  the  hands  of  the  adminis- 
trators are  more  than  sufficient  to  pay  all  the  liabilities  of  the 
estate.  That  the  administrators  have  converted  the  assets  into 
cash  to  the  amount  of  upwards  of  $20,000,  and  have  fully  paid 
all  the  debts  of  intestate,  with  the  single  exception  of  that  due  to 
complainant.  The  debts  they  have  paid  amount  to  about  $11,000, 
and  the  administrators  have  upwards  of  $9,000  in  cash  or  available 
assets  belonging  to  the  estate,  which  is  not  required  for  the  pay- 
ment of  any  other  debt,  but  refuse  to  apply  any  part 
[  *  505  ]  thereof  to  the  payment  of  *  complainant's  debt,  and  will 
shortly  pay  the  same  over  to  the  heirs  at  law  of  Jolly, 
unless  prevented  by  the  interposition  of  the  court. 

The  defendants  pretend  that  complainants  have  no  right  to  re- 
quire payment  of  their  judgment  out  of  said  assets,  because  they 
have  not  established  the  claims  upon  which  the  judgment  is  founded 
before  the  probate  court  of  Panola  county,  and  had  the  same  al- 
lowed by  said  court,  but  complainants  are  advised  and  insist  that 
such  allowance  by  said  probate  court  is  not  necessary. 

Sundry  special  interrogatories  are  appended  to  the  bill. 

In  June,  1852,  defendants  filed  their  answer.  The  principal 
averments  in  the  bill  are  admitted — it  is  admitted  that  they  have 
received  assets  to  the  amount  of  $20,000 ;  that  they  have  paid  all 
the  debts  which  have  been  legally  established  against  the  estate  to 
the  amount  of  more  than  $13,000,  and  have  in  their  hands  assets 
to  the  value  of  $6,500,  and  that  if  complainant's  claim  is  disal- 
lowed, the  estate  will  be  worth  to  the  heirs  about  $6,000.  They 
are  advised  that  complainant's  judgment  is  barred,  and  if  they 
were  to  pay  it,  they  would  pay  it  in  their  own  wrong. 

They  deny  that  they  did  illegally  or  fraudulently  procure  the 
estate  to  be  declared  insolvent.  When  they  took  charge  of  the 
estate  as  administrators,  it  was  appraised  at  $10,090.76^,  and 
debts  or  claims  against  it  .were  brought  to  the  notice  of  respond- 
ents $18^697.40.  Respondents,  looking  to  probable  results,  be- 
lieved it  might  prove  and  would  probably  prove  insolvent ;  under 
these  circumstances  they  procured  the  declaration.  The  clerk  was 
appointed  commissioner  of  insolvency,  and  publication  was  made 
for  the  period  of  twelve  months,  warning  all  creditors  of  Jolly  to 
present  their  claims  to  the  commissioner  for  allowance.  In  April, 
1849,  the  commissioner  made  his  report,  and  an  order  was  passed 
requiring  all  persons  interested  to  appear  and  except  to  the  report 
at  July  term,  1849 — at  July  term  respondents  alone  excepted  to 
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the  report,  they  excepted  to  two  claims  which  had  been  allowed, 
one  of  these  claims  was  allowed,  the  other  disallowed  ;  and  in  Oc- 
tober term,  1849,  the  report  was  approved  and  confirmed — p.  8. 
Respondents  append  a  transcript  to  these  proceedings,  and  rely 
upon  the  same  as  a  bar  to  complttinant's  claim." 

To  the  answer  of  the  defendants  a  general  replication  was  filed, 
and,  on  the  hearing  of  the  cause,  the  court  decreed  a  dismissal  of 
the  complainant's  bill. 

In  the  argument  of  the  case  in  this  court,  the  counsel  of  the  de- 
fendants urged  the  following  grounds  against  the  right  of  the  com- 
plainants to  recover. 

'^If  the  complainant's  demand  is  not  barred  by  their 
failure  to  *  present  it  in  the  probate  court,  their  remedy  [  *  506  ] 
is  at  law,  and  not  in  equity.  The  defendants  admit  that 
they  have  $6,000  in  their  hands  belonging  to  the  estate  of  their 
intestate.  If  they  are  bound  to  pay  this  to  the  complainants,  and 
refuse  to  do  so,  they  are  guilty  of  a  devastavit ,  and  are  liable  to  an 
action  on  their  bond.  In  their  answer  they  expressly  deny  that 
complainant  (the  bank)  has  made  out  a  cause  entitling  it  to  relief 
in  the  premises,  and  that  this  court  has  jurisdiction  thereof. 

^^But  the  complainants  are  entitled  to  no  relief,  either  in  equity 
or  at  law. 

**  The  defendants  cannot  be  prejudiced  by  suffering  judgment  to 
go  against  them  on  the  plea  of  non  assumpsit,  Hutchison's  Code, 
657,  §  57.     Hemphill  v.  Fortner,  11  Sm.  &  Mar.  344. 

'*  The  decrees  of  probate  courts,  in  case  of  estates  reported  insol- 
vent, cannot  be  questioned  or  set  aside,  unless  by  a  regular  appeal 
taken,  or  on  account  of  fraud.  Hutchison's  Code,  667,  668,  673, 
683,  684.  Chewning  v.  Peck,  6  How.  Mi.  Rep.  524;  Smith  v. 
Berry,  1  Sm.  &  Mar.  321;  Addison  v.  Eldridge,  1  lb.  610;  Her- 
rings  v.  Wellons,  5  lb.  354;  Dalgren  v.  Duncan  et  al.,  *I  lb. 
280. 

'^Insolvency  may  be  declared  when  the  debts  appear  to  be  gridater 
than  the  probable  value  of  all  the  real  .and  personal  property.  The 
court  has  a  discretion,  which,  when  exercised,  is  conclusive,  unless 
a  direct  appeal  be  taken.  Saunders's  Adm'r  v.  Planters'  Bank,  2 
Sm.  &  Mar.  304. 

^' As  to  the  responsibility  of  an  administrator  who  pays  debts, 
when  the  estate  subsequently  becomes  insolvent,  see  Woodward  t;. 
Fisher  et  al,  11  Sm.  &  Mar.  304 ;  Bramblet  v,  Webb  et  aL,  11  lb. 
438. 

'^  Creditors  whose  claims  have  not  been  presented  to  the  commis- 
sioner, are  forever  barred,  even  when  the  estate  proves  not  to  be 
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insolvent.     Allen  and  Apperson  v.  Keith  and  Yaiden,  26  Miss. 
Eep.  232 ;  Anderson  v.  Tindall,  26  Miss.  Rep.  332. 

"  The  creditor  must  present  his  claim  to  the  commissioner  of  in- 
solvency, though  he  have  a  suit  pending  against  the  administrator. 
Trezevant  et  al.  v.  McQueen,  13  Sm.  &  Mar.  311. 

"  And  when  a  commission  of  insolvency  has  been  regularly 
opened  and  closed,  it  will  not  be  reopened,  even  at  the  instance 
of  a  judgment  creditor,  whose  judgment  bears  date  since  the  clos- 
ing of  the  commission.  Harrison  v.  Motz  et  al,,  5  Sm.  &  Mar. 
578. 

^^  The  foregoing  authorities  must  be  deemed  conclusive  against 
the  appellants,  unless  the  rendition  of  a  judgment  by  a  federal 
court  can  be  held  to  take  away  from  the  probate  courts  their  ex- 
clusive jurisdiction,  in  the  administration  of  the  assets  of  de- 
ceased insolvents.  But  there  can  be  no  doubt  that  the 
[  *  507  ]  *  laws  of  the  State,  from  which  the  executor  or  adminis- 
trator derives  his  authority  to  act,  must  prevail,  as  well  in 
the  federal  as  in  the  State  tribunals.  Citizens  of  other  States, 
possibly,  cannot  be  prevented  from  suing  in  the  federal  courts  in 
order  to  establish  their  demands ;  yet  the  effect  of  the  judgment, 
its  lien,  or  other  operation  upon  the  assets  of  the  deceased,  must  be 
absolutely  controlled  by  the  local  law ;  otherwise  the  conflict  of 
jurisdictions  would  be  irreconcilable  and  disastrous.  And  such,  it 
is  believed,  is  the  well-established  doctrine  of  this  and  all  other 
courts.  Story's  Conflict  of  Laws,  3d  ed.  §  521 ;  Williams  t;.  Ben- 
edict, 8  How.  Sup.  C.  R.  107;  McGill  v.  Armour,  11  How.  Sup. 
C.  R.  142." 

But  we  do  not  deem  it  necessary  to  dincuss  them  in  detail,  for 
the  law  of  a  State  limiting  the  remedies  of  its  citizens  in  its  own 
courts,  cannot  be  applied  to  prevent  the  citizens  of  other  States 
from  suing  in  the  courts  of  the  United  States  in  that  State  for  the 
recovery  of  any  property  or  money  there,  to  which  they  may  be 
legally  or  equitably  entitled.  The  principle  was  fully  discussed, 
and  decided  by  this  court  in  the  case  of  Suydam  v.  Brodnax  and 
others,  14  Pet.  67.  We  refer  to  the  reasoning  in  support  of  it 
given  in  that  case  without  repeating  it,  or  thinking  it  necessary  to 
add  anything  on  this  occasion.     It  concludes  this  case. 

And  it  is  our  opinion,  under  the  circumstances  and  the  testi- 
mony in  this  case,  that  the  surplus  in  the  hands  of  the  defendants 
must  be  applied  to  the  payment  of  the  judgment  of  the  complain- 
ant in  preference  to  any  claim  which  has  been  asserted  to  it  for  the 
heirs  at  law  or  distributees  of  the  intestate.  Jolly.  We  reverse 
the  decree  of  the  court  below^  and  shall  remand  the  case  with 
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directions  to  that  coart  for  further  proceedings  in  conformity  with 
this  opinion. 


Charles  McMickbn,  Appellant,  v.  Franklin  Perin.  ,^^.^ 

18  H.  507.  '3S    467 

Ill£Oalitt  op  Coutraot  betweeu  Attorney  and  Client — Practice  as  to  Excep- 
tions TO  Master's  Report,  and  setting  aside  Decree  in  Circuit  Courts. 

1.  It  is  not  anlawfnl  for  an  attorney  to  purchase  of  his  client  the  subject  of  the  litiga- 
tion after  a  final  judgment  in  the  case. 

2.  If  it  were,  a  party  who  loans  the  money  to  him  to  make  the  parchase,  and  in  whose 
name  the  purchase  is  made,  cannot  rely  on  it  to  defeat  the  trust  in  his  hands  for  the 
benefit  of  the  attorney.     Brooks  v.  Martin,  2  Wallace,  70. 

3.  This  court  will  not  review  a  master's  report  upon  objections  taken  here  for  the  first 
time,  nor  does  an  appeal  lie  from  a  refusal  of  the  circuit  court  to  open  a  decree  once 
rendered. 

4.  Circuit  courts  have  no  power  to  set  aside,  on  motion  their  decrees,  after  the  term  at 
which  they  were  rendered.     Cameron  v.  McRoberts,  3  Wheaton,  591. 

This  was  an  appeal  from  the  circuit  court  for  the  eastern  district 
of  Louisiana,  and  the  case  is  well  stated  in  the  opinion. 

Mr.  Henderson,  for  appellant. 

Mr.  Smiley y  for  appellee. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  508  ] 
The  appellee  (Perin)  filed  his  bill  in  the  circuit  court, 
alleging  that  he  had  been  employed  to  institute  suits  in  the  courts 
of  Louisiana,  on  behalf  of  certain  persons  claiming  to  be  the  heirs  of 
James  Fletcher,  for  which  service  he  was  to  receive  fifty  per  cent,  on 
the  money  value,  or  a  fee  equal  to  one  half  the  net  value  of  the  prop- 
erty, real  or  personal,  in  controversy.  Pending  the  suits  his  clients 
offered  to  sell  their  interest  to  him  for  $5,000,  or  to  other  persons 
for  $10,000.  There  were  some  negotiations  upon  this  subject,  but 
nothing  seems  to  have  been  concluded  until  after  the  final  judg- 
ment had  been  rendered;  after  that  time,  the  bill  proceeds  to  state 
as  follows : 

**That,  upon  the  said  proposition  being  renewed,  the  complain- 
ant addressed  divers  letters  to  the  defendant,  asking  for  a  loan  of 
$5,000  for  the  purpose  of  purchasing  the  said  interest  of  the 
Fletchers  in  and  to  the  said  property;  and  that,  in  reply  to  the 
complainant's  said  letters,  the  defendant  answered  in  writing,  giv- 
ing a  promise  of  said  loan,''  as  will  appear  by  the  exhibits  C  and 
D ;  one  of  which  was  written  by  the  defendant  on  the  8th  of  Sep- 

Vol.  i— 28 


434         SUPREME  COURT  OF  THE  UNITED  STATES. 

McMicken  v.  Ferin. 

tember,  1848,  nearly  three  months  after  the  judgment  for  the  land 
had  become  final  and  executory. 

"And  your  orator  further  shows  unto  your  honors  that,  relying 
on  the  promises  and  the  honesty  of  the  defendant,  and  upon  the 
imderstanding  and  agreement  with  him,  the  complainant 
[  *  509  ]  purchased  the  said  property  of  the  said  Fletcher,  on  *the 
19th  of  October,  1848,  while  the  defendant  was  absent  in 
Cincinnati ;  and  in  order  to  secure  the  said  McMicken  in  the  loan 
of  the  said  |S,000,  the  complainant  caused  the  title  of  the  said 
property  to  be  made  out  in  the  name  of  the  defendant,  with  the 
express  condition  that  the  purchase  was  made  in  the  name  of  the 
defendant  for  the  use  and  benefit  of  the  complainant,  all  of  which 
will  appear  by  reference  to  the  act  of  sale,  marked  exhibit  F ;  to  the 
letter  of  the  complainant  to  the  defendant,  dated  on  the  19th  of 
October,  1848,  accompanying  a  copy  of  the  act  of  sale  sent  to  the 
defendant,  marked  exhibit  G,  and  other  proofs  to  be  hereafter 
exhibited.  The  said  defendant  accepted  the  said  sale,  &c.,  took 
the  said  property,  &c.,  and  held  the  same  in  trust  for  the  use  of 
complainant,  and  upon  no  other  condition  or  understanding,  subject 
only  to  the  repayment  of  the  money  advanced  for  the  purchase 
thereof.  * ' 

The  bill  avers  that  the  plaintiff  being  thus  invested  with  all  the 
legal  and  equitable  rights  of  the  heirs  of  Fletcher,  he  tendered  to 
the  defendant  (McMicken)  immediately  after  his  ratification  of  the 
sale,  the  sum  of  five  thousand  and  fifty  dollars,  with  the  proper  in- 
terest due  thereon,  and  demanded  a  conveyance  of  all  the  said  prop- 
erty and  rights  so  purchased  and  held  in  trust,  which  the  defendant 
refused. 

The  bill  charges  certain  fraudulent  pretexts  on  the  part  of  Mc- 
Micken for  withholding  the  deed  according  to  his  agreement,  denies 
their  validity,  and  a£Brms  that  the  plaintiff  has  been  forced  into 
a  court  of  chancery  in  consequence  of  the  repeated  refusals  of  the 
defendant  to  deliver  up  his  property  and  convey  the  same  to  him. 

The  bill  prays  that  the  defendant  may,  by  the  order  and  decree  of 
the  court,  be  required  to  convey  the  said  property  to  the  plaintiff 
upon  the  payment  or  tender  to  the  said  defendant  the  amount  of  his 
advances,  and  for  general  relief. 

A  decree  pro  con/esso  was  entered  at  the  spring  t^rm  of  the  circuit 
court  1853,  and  at  the  same  term  of  the  court  in  1854  a  decree  was 
rendered  requiring  the  defendant  to  convey  the  property  specified 
in  the  bill  to  the  plaintiff,  upon  the  payment  to  the  said  defendant 
of  the  debt  reported  to  be  due  within  six  months  after  the  date  of 
the  decree. 
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It  18  objected  Id  this  court  that  the  arrangement  between  the 
heirs  of  Fletcher  and  his  attorney,  (Perin,)  by  which  the  latter  be- 
came the  purchaser  of  their  interest  in  the  subject  of  the  litigation 
he  had  been  conducting  in  their  behalf,  was  illegal,  and  he  could 
take  no  benefit  from  his  contract.  The  articles  of  the  code  of 
Louisiana  affecting  this  question  are  as  follows:  art.  2623,  '^ a  right 
is  said  to  be  litigious  whenever  there  exists  a  suit  and 
contestation  about  the  same;"  art,  3522,  No.  22,  *  'Miti-  [  *  510] 
gious  rights  are  those  which  cannot  be  exercised  without 
undergoing  a  lawsuit;"  art.  2624,  ''public  officers  connected  with 
courts  of  justice,  such  as  judges,  advocates,  attorneys,  clerks,  and 
sheriffs,  cannot  purchase  litigious  rights  which  fall  under  the 
jurisdiction  of  the  tribunal  in  which  they  exercise  their  functions, 
under  penalty  of  nullity  and  of  having  to  defray  all  costs,  damages, 
and  interest." 

The  courts  of  Louisiana  have  decided  **that  where  a  judgment 
has  been  rendered  litigation  has  ceased."  Marshall  v,  McRae,  2 
Ann.  79.  And  when  the  thing  ceded  is  not  contested  and  is  not 
the  subject  of  a  suit  at  the  time  of  cession,  the  thing  is  not 
litigious.  Provost  v.  Johnson,  9  Mart.  184.  The  bill  charges  that 
the  purchase  was  made  after  a  final  judgment  had  been  rendered, 
declaring  the  property  to  belong  to  the  heirs  of  Fletcher.  The 
subject  of  the  sale  was  ascertained,  the  title  recognized,  and  con- 
sequently none  of  the  mischiefs  which  occasioned  these  articles 
could  then  follow.  Such  is  the  conclusion  of  the  commentators 
and  courts  of  France  upon  the  corresponding  articles  in  the  code 
Napoleon.     Trop.  de  Vente,  §  201 ;  39  Dall.  part  2,  196. 

But  upon  well-established  principles  the  appellant  is  estopped 
from-  contesting  the  title  of  the  appellee.  The  case  made  is  that 
the  appellee  borrowed  of  the  appellant  a  sum  of  money  to  com- 
plete his  purchase,  and  that  the  title  was  placed  in  the  name  of  the 
appellant  to  secure  the  repayment  of  that  advance.  The  latter 
cannot  be  heard  to  object  that  there  was  illegality  in  the  contract 
between  Fletcher's  heirs  and  the  appellee,  nor  to  appropriate  to 
himself  the  fruit  of  that  contract.  The  contract  between  the  ap- 
pellee and  appellant  is  uninfected  by  any  illegality. 

The  consideration  was  a  loan  of  money  upon  a  security.  The 
contract  between  Fletcher's  heirs  and  the  appellee  is  completed 
and  closed,  and  will  not  be  disturbed  by  anything  which  the  court 
may  decree  in  this  case.     McBlair  v.  Gibbes,  17  How.  232. 

The  appellant  further  objects  that  his  debt  was  not  accurately 
ascertained  by  the  master  upon  the  decree  of  reference.  In  Story 
t;.  Livingston,  13  Pet.  359,  this  court  decided  that  no  objections  to 
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a  master's  report  can  be  made  which  were  not  taken  before  the 
master ;  the  object  being  to  save  time,  and  to  give  him  an  oppor- 
tunity to  correct  his  errors  and  reconsider  his  opinion.  And  in 
Heyn  v.  Heyn,  4  Jacob.  47,  it  was  decided  that  after  a  decree  pro 
con/essoy  the  defendant  is  not  at  liberty  to  go  before  the  master 
without  a  special  order,  but  the  accounts  are  to  be  taken  ex  parte. 

This  court  will  not  review  a  master's  report  upon  objections  taken 
here  for  the  first  time. 

[  *  511  ]       *  Our  conclusion  is,  there  is  no  error  in  the  final  decree, 

rendered  in  the  circuit  court. 

At  a  subsequent  term,  the  appellant  filed  a  petition  in  the  circuit 
court,  alleging  that  he  had  been  deceived  by  the  appellee  in  refer- 
ence to  the  prosecution  of  the  bill,  and  had  consequently  failed  to 
make  any  appearance  or  answer,  and  that  he  had  a  meritorious 
defense. 

He  prayed  the  court  to  set  aside  the  decree,  and  to  allow  him  to 
file  an  answer  to  the  bill.  This  petition  was  dismissed.  We  con- 
cur in  the  judgment  of  the  circuit  court  as  to  the  propriety  of  this 
course.  This  court,  in  Brockett  v.  Brockett,  2  How.  238,  deter- 
mined that  an  appeal  would  not  lie  from  the  refusal  of  a  court  to 
open  a  former  decree,  though  the  petition  in  that  case  was  filed 
during  the  term  at  which  the  decree  was  entered.  In  Cameron  v, 
McBoberts,  3  Wheat.  591,  it  <lecided  that  the  circuit  courts  have  no 
power  to  set  aside  their  decrees  in  equity  on  motion  after  the  term 
at  which  they  were  rendered. 

These  decisions  are  conclusive  of  the  questions  raised  upon  the 
order  dismissing  the  petition. 

The  decrees  of  the  circuit  court  are  affirmed,  with  costs. 


Joshua  Maxwell  and  another.  Plain tifis  in  Error,  v.  Alexander 

H.  Newbold  and  others. 

18  H.  511. 

JUBISDICTION  UNDER  25tH  SECTION  OF  THE  JUDIOIAST  AcT. 

1.  To  bring  one  of  the  qaeRtions  mentioned  in  the  25th  section  of  the  judiciary  act 
before  this  court,  it  is  not  sufficient  to  raise  the  objection  here,  and  to  show  that  it 
was  involved  in  the  controversy  in  the  State  court,  and  might  have  been  consid- 
ered by  it  when  making  its  decision.  It  mast  appear  on  the  face  of  the  record  that 
it  was  in  fact  raised,  and  that  the  judicial  mind  was  exercised  upon  it,  and  the 
decision  was  against  the  right  claimed  under  it.  The  Victory,  6  Wallace,  382 ;  Bail- 
road  Co.  V.  Rock,  4  Wallace,  177. 

2.  The  fact  that  the  effect  of  a  judgment  in  one  State,  and  a  sale  under  it,  in  defeating 
liens  on  the  same  property  in  another  State,  was  raised,  does  not  Bfaow  that  the  coort 
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was  called  upon  to  consider  l))e  constitutional  provision  and  the  act  of  congress  con- 
cerning the  faith  and  credit  due  from  the  courts  of  one  State  to  the  judicial  records 
of  another  State. 

This  was  a  writ  of  error  to  the  supreme  court  of  the  State  of 
Michigan,  and  the  only  question  considered  was  that  of  the  juris- 
diction of  this  court  under  the  25th  section  of  the  judiciary  act. 
The  manner  in  which  the  point  arises  is  fully  stated  in  the  opinion. 

Mr.  Lawrence  and  Mr,  Haven,  for  plaintiffs  in  error. 

Mr.  Cushing,  attorney  general,  for  defendants. 

*  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [  *  512  ] 
court. 

Tliis  case  comes  before  the  court  upon  a  writ  of  error  to  the 
supreme  court  of  the  State  of  Michigan. 

The  facts  in  the  case,  so  far  as  they  are  material  to  the  decision 
of  this  court,  are  as  follows  : 

The  steamboat  Globe  was  built  in  the  State  of  Michigan,  and  by 
the  laws  of  that  State  the  persons  who  furnish  materials  for  her 
construction  had  a  lien  upon  her,  and  had  a  right  to  enforce  their 
claims  by  a  proceeding  in  rem  against  the  vessel.  Before  these 
claims  were  discharged  she  was  removed  to  Cleveland,  in  the  State 
of  Ohio,  where  she  received  her  machinery  and  was  fitted  out ;  and 
for  the  debts  thus  incurred  the  Ohio  creditors,  like  those  in  Michi- 
gan, had  a  lien  on  the  vessel,  and  were  authorized  to  proceed 
against  her  by  attachment  and  seizure. 

Afterwards,  when  the  steamboat  was  in  the  port  of  Cleveland,* 
the  Ohio  creditors  obtained  process  against  her,  and  she  was  seized, 
condemned,  and  sold,  according  to  the  laws  of  that  State,  to  satisfy 
these  liens.  A  certain  E.  S.  Sterling  became  the  purchaser  at  this 
sale,  and  afterwards  sold  her  to  Maxwell,  one  of  the  plaintifib  in 
error. 

After  these  proceedings,  the  steamboat  returned  to  Michigan,  and 
was  there  seized  by  virtue  of  the  prior  lien  created  by  the  laws  of 
that  State,  as  above  mentioned.  The  party  at 'whose  instance  and 
for  whose  benefit  the  proceeding  was  instituted  under  the  Michigan 
lien,  had  filed  his  claim  in  the  previous  proceedings  in  Ohio,  but 
was  permitted  by  the  court  to  withdraw  it  without  prejudice. 

The  plaintiffs  in  error,  who  were  the  owners,  or  had  an  interest 
in  the  steamboat,  appeared  in  the  Michigan  court  to  defend  her 
against  this  claim.  And  the  principal  ground  of  defense  appears 
to  have  been,  that  the  sale  in  Ohio  was  not  made  subject  to  the 
prior  liens  in  Michigan ;  that  it  was  an  absolute  and  unconditional 
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sale,  made  by  competent  judicial  authority,  and  vested  the  property 
in  the  purchaser,  free  and  discharged  from  all  previous  liens  and 
incumbrances. 

The  record  contains  the  pleadings,  evidence,  and  admissions  of 
the  parties  in  relation  to  these  transactions,  and  the  proceedings  in 
the  State  coiirts.  But  it  is  unnecessary  to  state  them  at  large,  as 
the  above  summary  is  sufficient  to  show  the  matter  in  controversy 
in  the  State  courts,  and  how  the  questions  raised  in  the  State  courts 
were  brought  before  them. 

At  the  trial  in  the  circuit  court  of  Michigan,  the  defend- 
[  *  513  ]  ants  *  in  error,  who  were  plaintiffs  in  that  court,  prayed 
the  court  to  give  the  following  instructions  to  the  jury : 

**1.  That  if  the  jury  should  find  from  the  evidence  adduced  in 
this  cause,  that  the  steamboat  Globe,  mentioned  in  the  declaration, 
has  been  constructed  and  built  in  this  State,  and  was  used  in  navi- 
gating the  waters  thereof,  and  that  the  debt,  claim,  or  demand, 
for  which  she  was  attached  by  the  plaintiffs,  has  been  contracted  in 
this  State  by  the  owners,  joint  owner,  or  agent  thereof,  on  account 
of  supplies  furnished  by  said  plaintiff  for  the  use  of  said  boat,  or 
on  account  of  .work  done,  or  materials  furnished  by  said  plaintiffs 
in  or  about  the  building,  fitting,  furnishing,  or  equipping  of  said 
boat  in  said  State ;  that  then  said  plaintiff  acquired  and  had  a  lien 
on  said  boat  for  said  debt,  claim,  or  demand,  under  and  by  virtue 
of  the  law  of  this  Slate. 

**  2.  That  if  the  jury  should  be  of  the  opinion,  from  said  evi- 
dence, that  said  claim  or  demand  of  said  plaintiff  constituted  a 
lien  on  said  boat,  which  had  been  acquired  as  aforesaid,  and  that 
the  contracting  parties  were  then  citizens  of  this  State,  then  that 
such  lien  had  not  been  displaced  or  affected  by  the  legal  proceed- 
ings resorted  to  in  the  court  of  Ohio^  exemplifications  of  which 
were  introduced  in  evidence  by  the  defendants ;  that  if  any  title 
was  acquired  under  the  same,  or  the  laws  of  Ohio,  such  title  is 
subordinate  to  the  lien  acquired  by  the  plaintiff  in  this  State,  by 
virtue  of  the  laws  thereof;  that  such  proceedings  do  not  constitute 
a  valid  defense  to  this  action,  and  that  said  boat,  on  coming  within 
the  jurisdiction  of  this  court,  was  subject  to  be  attached  for  said 
claim.'' 

And  the  plaintiffs  in  error  asked  for  the  following  instructions 
on  their  part: 

'^1.  That  the  facts  contained  in  the  notice  of  defendants,  and 
which  are  admitted  as  true  by  the  plaintiffs,  constitute  in  law  a 
defense  to  the  plaintiffs' action.  2.  That  the  sale  under  the  laws 
of  Ohio,  if  fair  and  bona  Jide^  constitutes  a  defense  to  a  purchaser 
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under  such  laws  to  a  prosecution  by  a  creditor  under  the  laws  of 
this  State,  such  as  the  plaintiffs  in  this  case  have  shown  themselves 
to  be.  3.  That  defendant  Maxwell's  title  is  good  against  the  lien 
or  claim  of  the  plaintiff  Wright  in  this  cause,  even  if  that  of 
Sterling  was  not.  4.  That  the  filing  of  the  plaintiff's  claim  in  the 
Ohio  court  precludes  him  from  raising  the  objection  that  such  court 
had  no  jurisdiction  of  his  rights  so  as  to  devest  his  lien  by  a  sale  in 
that  State.  5.  That  a  lien  under  the  statutes  of  this  State,  though 
valid  in  its  inception^  cannot  be  enforced  against  a  purchaser  in 
good  faith  under  a  sale  under  the  laws  of  the  State  of  Ohio,  so 
given  iii  evidence." 

Whereupon  the  court  gave  the  instructions  asked  for  by 
the  *  defendants  in  error,  and  refused  those  requested  by  [  *  514  ] 
the  plaintiffs,  who,  thereupon,  excepted  to  these  opinions, 
and  the  verdict  and  judgment  in  that  court  being  against  them, 
they  removed  the  case  to  the  supreme  court  of  the  State,  and 
assigned  there  the  following  errors,  for  which  they  prayed  that  the 
judgment  of  the  circuit  court  might  be  reversed : 

''1.  The  court  erred  in  charging  the  jury,  as  requested  by  the 
plaintiffs  below,  and  upon  the  points  and  to  the  effect  stated  more 
fully  in  the  bill  of  exceptions  filed  herein,  and  to  which  reference 
is  hereby  had. 

*'  2.  The  court  erred  in  reftising  to  charge  the  jury,  as  requested 
by  the  defendants  below,  upon  the  points  and  to  the  effect  stated 
in  the  bill  of  exceptions  filed  herein,  and  to  which,  for  fuller 
particularity,  reference  is  hereby  had. 

**3.  The  charge  of  the  court,  the  verdict  of  the  jury,  and  the 
judgment  below,  are  each  against  and  in  conflict  with  the  constitu- 
tion and  laws  of  the  United  States,  and  therefore  erroneous. 

^^4.  By  the  record  aforesaid,  it  appears  that  the  judgment  was 
given  against  the  plaintiffs  in  error,  whereas,  by  the  law  of  the 
land,  the  said  judgment  should  have  been  in  favor  of  the  plaintiffs 
in  error,  and  against  the  defendants  in  error." 

But  the  supreme  court,  it  appears,  concurred  in  opinion  with 
the  circuit  court  and  affirmed  its  judgment ;  and  the  plaintiffs  in 
error  have  now  brought  the  case  before  this  court  by  writ  of  error, 
and  have  assigned  here  the  following  errors: 

"1,  By  the  record  aforesaid  it  appears  that  judgment  was  given 
against  the  plaintiffs  in  error;  whereas,  by  the  law  of  the  land, 
and  under  the  evidence  appearing  in  the  bill  of  exceptions,  the 
judgment  should  have  been  rendered  in  favor  of  the  plaintiffs  in 
error. 

**2.  There  was  drawn  in  question  in  this  suit,  as  appears  by 
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the  said  record,  a  statute  of  the  United  States ;  and  the  decision  and 
judgment  of  the  said  supreme  court  of  the  State  of  Michigan  was 
against  the  validity  of  such  statute. 

^'3.  The  said  supreme  court  of  the  State  of  Michigan  erred  in 
deciding  that  tlie  said  proceedings,  judgment,  and  sale  had  in  the 
State  of  Ohio  was  not  a  bar  to  the  claim  prosecuted  in  this  suit. 

*'4.  The  said  supreme  court  erred,  in  that  it  did  not  give  to  the 
said  records  of  judicial  proceedings  and  sale  of  the  steamboat 
Globe,  had  in  the  State  of  Ohio,  the  same  faith  and  credit  as  they 
have  by  law  in  the  said  State  of  Ohio." 

Upon  these  proceedings,  as  they  appear  in  the  record  before  us, 
the  first  question  to  be  considered  is,  whether  any  point  appears  to 
have  been  decided  in  the  supreme  court  of  the  State,  which  will 
authorize  this  court  to  affirm  or  reverse  its  judgment, 
[.*515  ]  *  under  the  25th  section  of  the  act  of  congress  of  1789. 
The  error  alleged  here  is  that  it  did  not  give  to  the  records 
of  the  judicial  proceedings  and  sale  of  the  steamboat,  had  in  Ohio, 
the  same  faith  and  credit  that  they  have  by  law  in  that  State.  But 
to  bring  that  question  for  decision  in  this  court,  it  is  not  sufficient 
to  raise  the  objection  here,  and  to  show  that  it  was  involved  in  the 
controversy  in  the  State  court,  and  might,  and  i^ught,  to  have  been 
considered  by  it  when  making  its  decision.  It  must  appear  on  the 
face  of  the  record  that  it  was  in  fact  raised ;  that  the  judicial  mind 
of  the  court  was  exercised  upon  it ;  and  their  decision  against  the 
right  claimed  under  it. 

It  is  true,  that  in  some  of  the  earlier  cases,  when  writs  of  error 
to  State  courts  were  comparatively  new  in  this  court,  a  broader  and 
more  comprehensive  rule  was  sometimes  recognized.  And  in  the 
case  of  Miller  v.  NichoUs,  4  Wheat.  311,  it  was  said  to  be  sufficient, 
to  give  jurisdiction,  that  an  act  of  congress  was  applicable  to  the 
case.  But  experience  showed  that  this  rule  was  not  a  safe  one; 
and  that  it  might  sometimes  happen,  that  although  in  one  view  of 
the  subject  an  act  of  congress  or  a  clause  of  the  constitution  might 
be  applicable  to  a  case,  yet  the  State  court,  upon  a  different  view 
of  the  case,  might  have  decided  upon  principles  of  State  law  alto- 
gether independent  of  any  provision  in  the  constitution  or  laws  of 
the  United  States,  and  in  nowise  in  conflict  with  either.  And  if 
this  court  reversed  the  judgment,  upon  the  assumption  that  a  right 
claimed  under  the  constitution  or  laws  of  the  United  States,  and  to 
which  the  party  was  entitled,  had  been  denied  to  him,  the  reversal 
would  sometiipes  be  for  a  supposed  error  which  the  State  court  bad 
not  committed,  and  upon  a  point  which  the  State  court  had  not 
decided.     Other  cases  might  be  referred  to,  in  which  expressions 
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are  used  in  the  opinioD  of  the  court  that  might  seem  in  sooie  meas- 
ure to  sanction  the  doctrine  in  Miller  v,  Nicholls ;  but  the  general 
current  of  the  decisions,  from  the  earliest  period  of  the  court,  will 
he  found  to  maintain  the  rule  which  we  have  hereinbefore  stated. 
And  as  this  want  of  harmony  in  the  decisions  and  language  of  the 
court  was  calculated  to  mislead  and  embarrass  counsel  in  the  prose- 
cntion  of  writs  of  error  to  State  courts,  this  court,  at  the  January 
term  of  1836,  when  the  subject  was  again  brought  before  it,  in  the 
case  of  Crowell  v.  Randall,  10  Pet.  368,  determined  to  give  the 
subject  a  careful  and  deliberate  examination,  in  order  to  remove 
any  doubts  which  might  have  arisen  from  previous  decisions.  Ac* 
cordingly,  all  of  the  preceding  cases  are  reviewed  and  commented 
on  in  the  opinion  delivered  by  the  court  in  that  case,  and  the  doc- 
trine clearly  announced,  that,  in  order  to  give  jurisdiction 
to  this  court,  it  must  appear  by  the  record  that  one  of  *  the  [  *  516  ] 
questions  stated  in  the  26th  section  of  the  act  of  1789  did 
arise,  and  was  decided  in  the  State  court ;  and  that  it  was  not  suffi- 
cient that  it  might  have  arisen  or  been  applicable — it  must  appear 
that  it  did  arise  and  was  applied.  This  rule  has  been  uniformly 
adhered  to  since  the  decision  of  that  case.  We  think  it  the  true 
one,  and  the  only  one,  consist'Cnt  with  the  spirit  and  language  of 
the  section  referred  to,  which  so  carefully  and  plainly  limits  the 
authority  which  it  confers  upon  this  court  over  the  judgments  of 
State  tribunals. 

Applying  this  principle  to  the  case  before  us,  the  writ  of  error 
cannot  be  maintained.  The  questions  raised  and  decided  in  the 
St'ite  circuit  court,  point  altogether  for  their  solution  to  the  laws 
of  the  State,  and  make  no  reference  whatever  to  the  constitution  or 
laws  of  the  United  States.  Undoubtedly,  this  did  not  preclude 
the  plaintifib  in  error  from  raising  the  point  in  the  supreme  court 
of  the  State,  if  it  was  involved  in  the  case  as  presented  to  that 
court.  And  whether  a  writ  of  error  from  this  court  will  lie  or  not, 
depends  upon  the  questions  raised  and  decided  in  that  court.  But 
neither  of  the  questions  made  there  by  the  errors  assignea  refer  in 
any  manner  to  the  constitution  or  laws  of  the  United  States,  except 
the  third,  and  the  language  of  that  is  too  general  and  indefinite  to 
come  within  the  provisions  of  the  act  of  congress,  or  the  decisions 
of  this  court.  It  alleges  that  the  charge  of  the  court  was  against, 
and  in  conflict  with,  the  constitution  and  laws  of  the  United 
States.  But  what  right  did  he  claim  under  the  constitution  of  the 
United  States  which  was  denied  him  by  the  State  court?  Under 
what  clause  of  the  constitution  did  he  make  his  claim?  And  what 
right  did  he  claim  under  an  act  of  congress?    And  under  what  act, 
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in  the  wide  range  of  our  statutes,  did  he  claim  it?  The  record  does 
not  show — nor  can  this  court  undertake  to  determine  that  the 
question  as  to  the  faith  and  credit  due  to  the  record  and  judicial 
proceedings  in  Ohio,  was  made  or  determined  in  the  State  court,  or 
that  that  court  ever  gave  any  opinion  on  the  question.  For  aught 
that  appears  in  the  record,  some  other  clause  in  the  constitution, 
or  some  law  of  congress  may  have  been  relied  on,  and  the  mind  of 
the  court  never  called  to  the  clause  of  the  constitution  now  assigned 
as  error  in  this  court. 

This  case  cannot  be  distinguished  from  the  case  of  Lawler  v. 
Walker  and  others,  14  How.  149.  In  that  case  the  State  court 
certified  that  there  was  drawn  in  question  the  validity  of  statutes 
of  the  State  of  Ohio,  &c.,  without  saying  what  statutes.  And  in 
the  opinion  of  this  court  dismissing  the  case  for  want  of  jurisdic- 
tion, they  say:  ^^The  statutes  complained  of  this  case  should 
have  been  stated;  without  that,  the  court  cannot  apply  them  to 
the  subject-matter  of  litigation  to  determine  whether  or 
[  *  617  ]  *  not  they  violated  the  constitution  of  the  United  States." 
So  in  the  case  before  us,  the  clause  in  the  constitution 
and  the  law  of  congress  should  have  been  specified  by  the  plaintiffs 
in  error  in  the  State  court,  in  order  that  this  court  might  see  what 
was  the  right  claimed  by  them,  and  whether  it  was  denied  to  them 
by  the  decision  of  the  State  court. 

Upon  thesc  grounds  we  think  this  writ  of  error  cannot  be  main- 
tained, and  therefore  dismiss  it  for  want  of  jurisdiction. 


18h  517 

fflf  aw        Matthew  Watson,  Plaintiff  in  Error,  v.  Colin  8.  Tarplev. 

18  H.  617. 
Bills  of  Exohahob — Biobt  of  Actioh  aftbb  Fbotebt  for  Nok-aooeptasoe — Emas 

OF  State  Statutes  on  the  Bioht. 

1.  By  the  general  commercial  law,  a  right  of  action  on  a  bill  of  exchange  aocmes 
against  the  indorser  on  protest  and  notice  of  non-acceptance,  though  payable  at  a 
time  long  sabsequent. 

2.  This  right  cannot  be  defeated  as  against  the  ^itisen  of  another  State  who  snes  in  a 
court  of  the  United  States,  by  a  statute  of  the  State  where  the  iruhner  resides  and 
is  sued. 

3.  The  facts  of  the  demand  and  notice  being  undisputed,  it  is  for  the  court,  and  not  for 
the  jury,  to  determine  their  sufficiency  in  law  to  fix  the  liability  of  the  indorser. 

Writ  of  error  to  circuit  court  for  southern  district  of  Mississippi. 
The  case  is  stated  in  the  opinion. 
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Mr.  Badger,  for  plaintiff  in  error. 
No  counsel  for  defendant. 

Mr.  Justice  Daniel  delivered  the  opinion  of  the  court. 

On  the  29th  April,  1850,  the  plaintiff  in  error,  a  citizen  of  Ten- 
nessee, brought  this  action  of  assumpeit  against  the  defendant,  a 
citizen  of  Mississippi,  in  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Mississippi,  upon  a  bill  of  exchange, 
dated  4th  April,  1850,  drawn  by  the  defendant  upon  Messrs.  Mc- 
Kee,  Bulkely,  and  Co.,  of  New  Orleans,  Louisiana,  for  $2,327.49, 
payable  twelve  months  after  date,  in  favor  of  James  Bankhead,  and 
by  him  indorsed  to  the  plaintiff,  and  declared  in  two  counts — one 
on  the  non-acceptance  and  the  other  on  the  non-payment  of  the  said 
bill.  Pr.  Rec.  p.  4.  The  defendant  pleaded  ^^non  asmmpsit,"  and 
on  this  plea  issue  was  joined,  (page  six,)  and  the  action 
tried  on  the  11th  of  January,  1855,  *  when  a  verdict  was  [  *  518  ] 
found  for  the  defendant.  On  the  trial,  a  bill  of  exceptions 
was  taken  by  the  plaintiff  in  error,  from  which  it  appears  that  the 
plaintiff  read  in  evidence  the  bill  of  exchange,  and  proved  the  pre- 
sentment thereof  to  the  drawers,  at  their  office  in  New  Orleans,  for 
acceptance  on  the  27th  of  April,  1850,  the  due  protest  thereof  for 
non-acceptance,  and  a  notification  of  its  dishonor  given  the  same 
day  by  letter  addressed  to  the  defendant  at  his  residence  in  Missis* 
sippi.     See  notarial  protest  and  depositions,  17-22. 

The  plaintiff  also  proved  the  presentment  of  the  said  bill  for 
payment  on  the  7th  April,  1851,  the  refusal  of  payment,  the  due 
protest  thereof,  and  notice  to  the  defendant.  See  notarial  protest 
and  depositions  of  H.  B.  Cenas,  A.  Commandeur,  and  Charles  F. 
Barry,  7-15. 

The  defendant  then  offered  to  read  in  evidence  a  certificate,  set 
out  on  the  23d  page  of  the  Record;  and  which  being  read,  after 
objection  taken  thereto  by  the  plaintiff,  the  judge  instructed  the 
jury.     Record,  23. 

'^That  the  plaintiff  was  not  entitled  to  recover  on  the  count  in 
the  declaration  on  the  protest  of  the  bill  for  non-acceptance,  unless 
due  and  regular  notice  was  proved  of  the  protest  of  the  bill  for  non- 
payment, though  the  jury  might  be  satisfied  from  the  proof,  that 
the  bill  had  been  regularly  protested  for  non-acceptance,  and  due 
notice  thereof  given  to  the  defendant ;  that,  to  entitle  the  plaintiff 
to  recover,  notwithstanding  the  proof  of  protest  for  non-acceptance 
and  due  notice  thereof,  the  plaintiff  must  prove  protest  for  non- 
payment and  due  notice  thereof,  to  the  defendant ;   and  that  the 
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jury  were  the  judges  of  the  testimony,  and  could  give  to  the  wit- 
nesses such  credit  as  they  thought  them  entitled  to,  looking  to  all 
the  circumstances  of  the  case," 

The  material  questions  involved  in  this  case  are  comprised  within 
a  comparatively  narrow  compass,  and  present  themselves  promi- 
nently out  upon  the  face  of  the  record.  On  each  of  the  questions 
thus  deemed  material,  we  think  that  the  circuit  court  has  erred. 

Upon  the  relevancy  or  effect  of  the  certificate  of  H.  B.  Cenas, 
under  date  of  the  Yth  of  April,  1851,  and  which  was  under  an  ex- 
ception by  the  plaintiff  permitted  to  be  read  in  evidence  with  the 
view  of  impairing  the  previous  statement  of  this  witness  as  to  the 
regularity  of  his  proceedings  upon  the  dishonor  of  the  bill,  we  do 
not  think  it  necessary  to  express  an  opinion.  Oiir  views  of  the 
law  of  this  case  as  applicable  to  the  instruction  given  by  the  cir- 
cuit court,  are  in  no  degree  affected  by  the  character  of  the  state- 
ments in  that  certificate. 

We  think  that  the  instruction  of  the  court  was  errone- 
[  *519  ]  ous  in  *  committing  it  to  the  jury  to  determine  whether 
the  proceedings  as  to  protest  and  notice  upon  the  dishonor 
of  the  bill  for  non-payment  were  regular  and  legal.  This  is  a  mat- 
ter which  must,  upon  the  facts  given  in  evidence,  be  determined  by 
the  court  as  a  question  of  law,  and  which  cannot  be  regularly  sub- 
mitted to  the  jury.  Such  is  the  doctrine  uniformly  ruled  by  this 
court;  we  mention  the  cases  of  the  Bank  of  Columbia  v.  Lawrence, 
1  Pet.  578;  Dickins  v.  Beale,  lb.  572;  Rhett  v.  Poe,  2  How.  457; 
Camden  v.  Doremus  et  al,,  3  lb.  515 ;  Harris  v.  Robinson,  4  lb.  336; 
Lambert  v»  Ghiselin,  9  lb.  552.  To  the  same  point  might  be  cited 
the  several  English  decisions  referred  to  in  the  case  of  Rhett  v.  Poe, 
already  mentioned. 

We  also  hold  to  be  erroneous  the  instruction  of  the  court  declar- 
ing that  after  presentment  of  the  bill  for  acceptance,  arid  after 
regular  protest  and  notice  for  non-acceptance,  an  action  could  not 
be  maintained  by  the  payee  or  indorsee  until  after  the  maturity 
of  the  bill,  and  then  only  upon  proof  of  demand  for  payment,  and 
of  a  regular  protest  and  notice  founded  upon  the  refusal  to  pay. 

It  is  a  rule  of  commercial  law  too  familiarly  known  to  require 
the  citation  of  authorities,  or  to  admit  of  question,  that  the  payee 
or  indorsee  of  a  bill,  upon  its  presentment  and  upon  refusal  by  the 
drawee  to  accept,  has  the  right  to  immediate  recourse  against  the 
drawer.  Upon  no  principle  of  reason  or  justice  can  he  be  required 
to  await  the  maturity  of  the  bill,  by  the  dishonor  of  which  he  has 
been  assured  that  it  will  not  be  paid,  and  with  which  the  drawee 
has  disclaimed  all  connection.     Justice  to  the  drawer,  with  the 
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view  of  enabling  him  to  guard  himself  from  injury,  imposes  upon 
the  holder  the  obligation  of  protest  and  notice  upon  non-acceptance ; 
but  beyond  this^  he  sustains  no  connection  with  the  drawee  of  the 
bill,  and  is  under  no  obligation  afterwards  to  present  the  latter  for 
payment ;  of  course,  he  cannot  be  rightfully  held  to  protest  and 
notice  for  non-payment. 

In  the  several  compilations  of  the  law  of  bills  and  notes  by  Kyd, 
Bayley,  Chitty,  Byles,  and  Story,  are  collected  the  decisions  by 
which  this  doctrine  has  been  settled. 

It  has  been  suggested  that  the  instruction  by  the  judge  at  circuit 
may  have  been  founded  upon  a  provision  in  a  statute  of  the  State 
of  Mississippi  of  1836,  contained  in  a  collection  of  the  laws  of  that 
State  by  Howard  and  Hutchinson,  pp.  375,  376,  §  18,  by  which, 
amongst  other  enactments,  it  is  declared  that  ^^no  action  or  suit 
shall  be  sustained  or  commenced  on  any  bill  of  exchange,  until 
after  the  maturity  thereof;"  and  this  prohibition  or  postponement 
pf  the  right  of  action  it  is  thought  may  have  been  inter* 
preted  by  the  judge  as  requiring  after  presentment  for  *ac-  [  *  520  \ 
ceptance,  and,  after  protest  and  notice  upon  non-accept- 
ance, a  like  presentment  and  demand  for  payment  upon  the  maturity 
of  the  bill ;  and  upon  refusal  to  pay,  a  like  protest  and  notice  in 
order  to  authorize  a  recovery. 

The  answer  to  the  above  suggestion  is  this :  that  if  such  be  a 
just  interpretation  of  the  statute  of  Mississippi,  that  interpreta- 
tion, and  the  consequences  deducible  therefrom,  we  must  regard  as 
wholly  inadmissible. 

Whilst  it  will  not  be  denied,  thi^t  the  laws  of  the  several  States 
are  of  binding  authority  upon  their  domestic  tribunals,  and  upon 
persons  and  property  within  their  appropriate  jurisdiction,  it  is 
equally  clear  that  those  laws  cannot  affect,  either  by  enlargement 
or  diminution,  the  jurisdiction  of  the  courts  of  the  United  States 
as  vested  and  prescribed  by  the  constitution  and  laws  of  the  United 
States,  nor  destroy  or  control  the  rights  of  parties  litigant  to  whom 
the  right  of  resort  to  these  courts  has  been  secured  by  the  laws  and 
constitution.  This  is  a  position  which  has  been  frequently  affirmed 
by  this  court,  and  would  seem  to  compel  the  general  assent  upon 
its  simple  enunciation. 

In  the  case  of  Swift  v.  Tyson,  16  Pet.  1,  this  court,  in  giving  a 
construction  to  the  34th  section  of  the  judiciary  act,  which  declares 
''that  the  laws  of  the  several  States,  except  where  the  constitution, 
treaties,  or  statutes  of  the  United  States  shall  otherwise  require  or 
provide,  shall  be  rep^arded  as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States,  in  cases  where  they  apply," 
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has  said:  '^It  Dever  has  been  supposed  by  us^  that  this  section  did 
apply,  or  was  intended  to  apply,  to  questions  of  a  more  general 
nature,  not  at  all  dependent  upon  local  statutes  or  local  usages 
of  a  fixed  and  permanent  operation ;  as,  for  example,  to  the  con- 
struction of  ordinary  contracts  or  other  written  instruments,  and 
especially  to  questions  of  general  commercial'law,  where  the  State 
tribiinals  are  called  upon  to  perform  the  like  functions  as  ourselves; 
that  is,  to  ascertain  upon  general  reasoning  and  legal  analogies, 
what  is  the  true  exposition  of  the  contract,  or  what  is  the  just  rule 
furnished  by  the  principles  of  commercial  law  to  govern  the  case." 
Again,  in  the  same  case  it  is  said  by  this  court:  ^'The  law  respect- 
ing negotiable  instruments  may  be  truly  declared,  in  the  language 
of  Cicero,  adopted  by  Lord  Mansfield  in  Luke  v,  Lyde,  2  Burr, 
883,  88*7,  to  be  in  a  great  measure  not  the  law  of  a  single  country 
only,  but  of  the  commercial  world." 

In  the  cases  of  Keary  v.  The  Farmers  and  Merchants  of  Mem- 
phis, 16  Pet.  89,  and  of  Dromgoole  v.  The  Farmers'  Bank,  2  How. 
241,  it  was  ruled  by  this  court,  that  the  courts  of  the  United  States 
themselves  can  have  no  authority  to  adopt  any  provisioQR 
f  *  621  ]  of  State  laws  which  are  repugnant  to  or  incompatible  *  with 
the  positive  enactments  of  congress,  upon  the  jurisdiction, 
or  practice,  or  proceedings  of  such  courts. 

The  general  commercial  law  being  circumscribed  within  no  local 
limits,  nor  committed  for  its  administration  to  any  peculiar  juris- 
diction, and  the  constitution  and  laws  of  the  United  States  having 
conferred  upon  the  citizens  of  the  several  States,  and  upon  aliens, 
the  power  or  privilege  of  litigation  and  enforcing  their  rights  ac- 
quired under  and  defined  by  that  general  commercial  law,  before 
the  judicial  tribunals  of  the  United  States,  it  must  follow  by  regular 
consequence^  that  any  State  law  or  regulation,  the  efiect  of  which 
would  be  to  impair  the  rights  thus  secured,  or  to  devest  the  federal 
courts  of  cognizance  thereof,  in  their  fullest  acceptation  under  the 
commercial  law,  must  be  nugatory  and  unavailing.  The  statute 
of  Mississippi,  so  far  as  it  may  be  understood  to  deny,  or  in  any 
degree  to  impair  the  right  of  a  non-resident  holder  of  a  bill  of  ex- 
change,'immediately  after  presentment  to,  and  refusal  to  accept  by 
the  drawee,  and  after  protest  and  notice,  to  resort  forthwith  to  the 
courts  of  the  United  States  by  suit  upon  such  bill,  must  be  regarded 
as  wholly  without  authority  and  inoperative.  The  same  want  of 
authority  may  be  affirmed  of  a  provision  in  the  statute  which  would 
seek  to  render  tfhe  right  of  recovery  by  the  holder,  after  regular  pre- 
sentment and  protest,  and  notice  for  non-acceptance^  dependent  upon 
proof  of  subsequent  presentment,  protest,  and  notice  for  non-payment. 
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A  requisition  like  this  would  be  a  violation  of  the  general  com- 
mercial law,  which  a  State  would  have  no  power  to  impose,  and 
which  the  courts  of  the  United  States  would  be  bound  to  disregard. 

We  think  that  the  instruction  given  by  the  circuit  court  in  this 
case  was  erroneous;  that  its  decision  should  be,  as  it  is  hereby 
reversed ;  and  the  cause  is  remanded  to  the  circuit  court,  to  be  pro- 
ceeded in  upon  a  venire  de  novOy  in  conformity  with  the  principles 
above  ruled. 


William  Stairs  and  another,  Plaintiffs,  v.  Charles  H.  Peasleb. 

18  H.  521. 

Tabiff  of  1846 — Value  op  Imports,  how  determined — Pehalty  pob  Undbb- valu- 
ation. 

1.  Under  the  tariff  act  of  1846,  where  goods  were  imported  from  countries  other  than 
that  of  their  production  or  manufacture,  their  dutiable  value  was  to  be  determined 
by  that  of  the  principal  markets  of  the  country  from  which  they  were  imported  into 
the  United  States. 

2.  The  word  country  here  includes  all  of  the  dominions  of  a  state  like  Great  Britain; 
and  the  decisions  of  the  appraiser,  that  the  principal  markets  of  that  country  for  a 
particular  class  of  goods  are  London  and  Liverpool,  are  valid,  though  the  importa- 
tion was  directly  from  Halifax. 

3.  Where,  on  such  appraisement  legally  made,  it  appears  that  the  valoe  was  more  than 
ten  per  cent,  above  the  value  at  which  they  were  entered  by  the  importer,  the  pen- 
alty of  twenty  per  cent,  upon  the  value  attaches,  whether  they  are  entered  at  the 
invoice  value,  or  at  a  greater  or  less  value  than  slated  by  the  importer. 

The  case  came  to  the  sapreme  court  on  a  certificate  of  division  of 
opinion  of  the  judges  of  the  circuit  court  for  the  district  of  Massa- 
chusetts, as  to  three  points  of  law,  arising  out  of  the  tariff  acts, 
which  are  stated  in  the  opinion  of  the  courts 

Mr.  GriswoMj  for  plaintifis. 

Mr,  GiUetty  for  defendant. 

*  Mr.  Chief  Justice  Tanby  delivered  the  opinion  of  the  [  *  524  ] 
court. 

This  case  comes  before  the  court  upon  a  certificate  of  division  in 
opinion  between  the  judges  of  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts. 

It  is  an  action  for  money  had  and  received,  brought  by  the  plain- 
tiffs, who  are  merchants,  resident  and  doing  business  at  Halifax, 
Nova  Scotia,  to  recover  of  the  defendant,  the  collector  of  customs 
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for  the  port  of  Boston,  money  alleged  to  have  been  illegally  exacted 
on  payment  of  duties  on  fifty  bags  of  cutch,  sbipped  by  the  plain- 
tiffs at  Halifax,  consigned  to  Messrs.  Clark,  Janes,  and  Co.,  of 
Boston. 

The  invoice  was  dated  at  Halifax,  November  10,  1853,  and  the 
cutch  was  entered  at  the  custom-house,  Boston,  on  the  16th  of  the 
same  months  at  the  invoice  value. 

The  value  of  the  cutch,  as  appraised  by  the  United  States  ap- 
praisers, exceeded  by  ten  per  centum  the  invoice  value ;  and  the 
plaintiffs  appealed,  and  a  reappraisement  was  had  by  two  mer- 
chant's appraisers,  and  their  appraisement  also  exceeded  by  ten  per 
centum  the  invoice  value;  whereupon  the  defendant  assessed  a  duty 
of  ten  per  centum  ad  valorem  on  the  appraised  value,  and  also  an 
additional  duty  or  penalty  of  twenty  per  centum  on  the  same  value, 

under  the  8th  section  of  t^*e  tariff  act  of  July  30,  1846. 
[  *  525  ]  *  It  was  proved  that  the  cutch  was  the  product  of  the 
East  Indies  only,  and  that  Calcutta  was  the  great  market 
of  the  country  of  production.  And  it  appeared  on  the  trial  that 
this  fact  was  known  to  the  appraisers  when  the  appraisement  was 
made.  It  was  also  proved  that  London  and  Liverpool  were  the 
principal  markets  of  Great  Britain,  exclusive  of  India,  for  said 
article;  and,  so  far  as  appeared  at  the  trial,  this  cargo  was  the 
only  one  known  to  have  been  sold  in,  or  exported  from,  Halifax. 

It  was  also  proved  that  the  appraisers  appraised  the  cutch  at  its 
market  value  in  London  and  Liverpool,  and  not  at  Halifax  or  Cal- 
cutta, at  the  period  of  its  exportation  from  the  port  of  Halifax  to 
the  United  States. 

The  case  coming  on  to  be  tried,  it  occurred  as  a  question: 

1.  Whether  the  tariff  act  of  March  3,  1851,  repealed  so  much  of 
all  former  laws  as  provided  that  merchandise^  when  imported  from 
a  country  other  than  that  of  production  or  manufacture,  should  he 
appraised  at  the  market  value  of  similar  articles  at  the  principal 
markets  of  the  country  of  production  or  manufacture,  at  the  period 
of  the  exportation  to  the  United  States. 

On  which  question  the  opinions  of  the  judges  were  opposed. 

2.  Whether,  in  estimating  the  dutiable  value  of  the  cutch,  the 
appraisers  should  have  taken  the  value  at  the  market  of  Calcutta, 
or  London  and  Liverpool,  or  Halifax,  at  the  period  of  the  exporta- 
tion from  Halifax. 

On  which  question  the  opinions  of  the  judges  were  also  opposed. 

3.  Whether,  if  the  appraisements  were  legally  made,  the  addi- 
tional duty  of  twenty  per  centum,  under  the  8th  section  of  the 
tariff  act  of  July  30, 1846,  was  rightfully  exacted  by  the  defendant. 
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On  which  question  the  opinions  of  the  judges  were  opposed. 

Wherefore,  upon  the  motion  of  the  plaintiffs,  the  points  were 
certified  to  this  court  for  final  decision. 

The  first  question  certified  by  the  circuit  court  depends  altogether 
upon  the  construction  of  the  act  of  1851,  9  Stats,  at  Large,  629. 

The  language  of  this  act  of  Congress  is  general,  and  embraces 
all  importations  of  goods*  that  are  subject  to  an  ad  valorem  duty ; 
and  directs  that  their  value  shall  be  estimated  and  ascertained  by 
the  wholesale  price  at  the  period  of  exportation  to  the  United 
States,  in  the  principal  markets  of  the  country  from  which  they  are 
imported.  The  time  and  the  place  to  which  the  appraisers  are 
required  to  look,  when  making  their  appraisement,  are  both  dis- 
tinctly specified  in  the  law,  the  time  being  the  period  of  exportation, 
and  the  place  the  country  from  which  they  were  imported 
into  the  United  States.  It  makes  no  *  reference  to  their  [*526] 
value  in  the  country  of  production,  or  the  time  of  purchase. 
And  as  tliere  is  no  ambiguity  in  the  language  of  the  act,  and  it 
embraces  all  goods  subject  to  an  ad  valorem  duty,  the  court  would 
hardly  be  justified  in  giving  a  construction  to  it  narrower  than  its 
words  fairly  import. 

It  is  true,  as  urged  by  the  counsel  for  the  plaintiff,  that  in  the 
previous  laws  upon  the  same  subject,  the  country  of  production  or 
manufacture  was  the  place  to  which  the  appraisers  were  referred  in 
order  to  ascertain  their  value.  And  undoubtedly  the  previous  acts 
of  congress,  and  the  policy  which  they  indicate,  are  proper  to  be 
considered  in  interpreting  the  act  of  1851,  and  might  influence  its 
construction,  if  its  language  was  found  to  be  ambiguous.  But  that 
is  not  the  case  in  the  present  instance.  The  law  taken  by  itself 
will  admit  of  but  one  construction,  and  that  is,  the  appraisement 
must  be  made,  by  the  value  of  the  goods  in  the  principal  markets 
of  the  country  from  which  they  are  exported,  at  the  time  of  such 
exportation  to  the  United  States.  And,  so  far  as  these  provisions 
are  inconsistent  with  the  provisions  of  previous  laws,  they  show 
that  congress  had  changed  its  policy  in  this  respect,  and  intended 
to  repeal  the  laws  by  which  it  had  been  established. 

As  regards  the  second  point  certified,  the  word  country  in  the 
revenue  laws  of  the  United  States  has  always  been  construed  to 
embrace  all  the  possessions  of  a  foreign  State,  however  widely  sep- 
arated, which  are  subject  to  the  same  supreme  executive  and  legis- 
lative control.  The  question  was  brought  before  the  treasury 
department  in  1817;  and,  on  the  29th  of  September  in  that  year, 
instructions  were  issued  by  the  department,  in  a  circular  addressed 
to  the  different  collectors,  in  which  the  construction  above  stated  is 
VoL  i— 29 
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given  to  the  word.  The  practice  of  the  government  has  ever  since 
conformed  to  this  construction ;  and  it  must  be  presumed  that  con- 
gress, in  its  subsequent  legislation  on  the  subject,  used  the  word 
according  to  its  known  and  establislied  interpretation. 

Apart,  however,  from  this  consideration,  we  regard  the  construc- 
tion of  the  treasury  department  as  the  true  one.  Congress  certainly 
could  not  have  intended  to  refer  to  mere  localities  or  geographical 
divisions,  without  regard  to  the  state  or  nation  to  which  they 
belonged.  For,  if  the  word  country  were  used  in  that  sense,  the 
law  furnishes  no  certain  and  fixed  limits  to  guide  the  appraisers  in 
determining  what  are  its  principal  markets ;  and  it  would  often  be 
difficult  to  decide  whether  the  market  selected  by  appraisers,  to 
regulate  the  value,  was  actually  within  the  limits  of  the  country 
from  which  the  exportation  was  made.  And,  moreover,  if  the 
construction  contended  for  by  the  plaintifi^  could  be  main- 
[  *  527  ]  tained,  it  would  soon  be  found  that  goods  would  *  not 
generally  be  exported  directly  to  the  United  States, 
from  the  principal  market  where  they  were  procured,  but  sent 
to  some  other  place  where  they  were  not  in  demand,  to  be  shipped 
to  this  country,  and  invoiced  far  below  their  real  value.  The 
case  before  us  shows  what  may  be  done  to  evade  the  payment 
of  the  just  amount  of  duty;  and  neither  the  words  of  any  rev- 
enue law,  nor  any  policy  of  the  government,  would  justify  a  con- 
struction alike  injurious  to  the  public  and  to  the  fair  and  honest 
importer. 

It  follows,  therefore,  as  the  cutch  in  question  was  shipped  and 
invoiced  from  Halifax,  that  it  was  the  duty  of  the  appraisers  to 
estimate  and  appraise  it  according  to  its  value  in  the  principal 
markets  of  the  British  dominions.  What  markets  within  these  do- 
minions were  the  principal  ones  for  an  article  of  this  description  was 
a  question  of  fact,  not  of  law,  and  to  be  decided  by  the  appraisers, 
and  not  by  the  court.  They,  it  appears,  determined  that  London 
and  Liverpool  were  the  principal  markets  in  Great  Britain  for  the 
goods  in  question,  and  appraised  the  cutch  according  to  its  value 
in  these  markets.  And  as  the  appraisers  are  by  law  the  tribunal 
appointed  to  determine  this  question,  their  decision  is  conclusive 
upon  the  importer  as  well  as  the  government. 

The  third  point  presents  a  question  of  more  difficulty. 

By  the  act  of  congress  of  1842,  (5  Stats,  at  Large,  563,)  it  was 
provided  that  in  cases  where  goods  purchased  were  subject  to  an  ad 
valorem  duty,  if  the  appraisement  exceeded  the  value  at  which  they 
were  invoiced  by  ten  per  cent.,  or  more,  then  in  addition  to  the 
duty  imposed  by  law  on  the  same,  there  should  be  levied  and  col- 
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lected  on  the  same  goods,  wares,  and  merchandise,  fifty  per  cent, 
of  the  duty  imposed  on  the  same  when  fairly  invoiced. 

It  would  seem,  however,  that  this  provision  was  found  by  expe- 
rience to  operate,  in  some  instances,  unjustly  upon  the  importer; 
and  that  it  sometimes  happened  that,  under  favorable  opportuni- 
ties of  time  or  place,  goods  were  purchased  in  a  foreign  country  for 
ten  per  cent,  less  than  their  market  value  in  the  principal  markets 
of  the  country  from  which  they  were  imported  into  the  United 
States.  And  if  they  were  so  invoiced,  the  importer  was  liable  for 
the  above-mentioned  penal  duty,  although  he  was  willing  and 
offered  to  make  the  entry  at  their  dutiable  value.  The  fact  that 
the  invoice  value  was  ten  per  cent,  below  the  standard  of  value 
fixed  by  law,  subjected  him  to  the  penal  duty ;  and  he  had  no 
means  of  escaping  from  it. 

The  8th  section  of  the  tariff  act  of  1846  was  obviously  intended 
to  relieve  the  importer  from  this  hardship.  It  provides  that 
the  owner,  consignee,  or  agents  of  imports  which  have  been 
actually  purchased,  may,  on  entry  of  the  same,  make  such 
*addition  in  the  entry,  to  the  cost  or  value  given  in  the  [*528] 
invoice,  as,  in  his  opinion,  may  raise  the  same  to  the  true 
market  value  of  such  imports  in  the  principal  markets  of  the 
country  whence  the  importation  shall  have  been  made,  or  in  which 
the  goods  imported  shall  have  been  originally  manufactured  or 
produced,  as  the  case  may  be  ;  and  to  add  thereto  all  the  costs  and 
charges  which,  under  existing  laws,  would  form  a  part  of  the  true 
value,  at  the  port  where  the  same  may  be  entered,  upon  which  the 
duties  should  be  assessed.  And  the  section  further  provides  that 
if  the  appraised  value  shall  exceed  by  ten  per  cent.,  or  more,  the 
value  so  declared  on  the  entry,  then,  in  addition  to  the  duties  im- 
posed by  law,  there  should  be  levied  a  duty  of  twenty  per  centum 
ad  valorem  on  such  appraised  value — with  a  proviso  that  in  no  case 
should  the  duty  be  assessed  upon  an  amount  less  than  the  invoice 
value. 

The  difficulty  has  arisen  upon  the  construction  of  this  act.  It 
appears  that  the  goods  in  question  were  entered  at  the  value  stated 
in  the  invoice,  without  any  addition  by  the  importer.  That  value, 
upon  the  appraisement,  was  found  to  be  more  than  ten  per  cent, 
below  their  dutiable  value.  And  it  has  been  argued,  on  behalf  of 
the  plaintiff,  that  the  penal  duty  imposed  by  this  law  is  incurred  in 
those  cases  only,  in  which  the  importer  makes  an  addition  to  the  in- 
voice value ;  and  that  this  provision  does  not  embrace  cases  in  which 
the  goods  are  entered  at  the  invoice  cost  or  value,  although  t]iat 
value  should  be  more  than  ten  per  cent,  below  the  appraisement. 
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We  think  this  construction  cannot  be  maintained.  It  is  the  duty 
of  the  importer  to  enter  his  goods  at  their  dutiable  value — ascertain- 
ing it  according  to  the  rules  and  regulations  prescribed  by  law.  The 
entry  required  is  not  a  mere  list  of  the  articles  imported.  It  must 
also  state  their  value.  And  if  he  enters  them  at  the  value  stated 
in  the  invoice,  it  is  a  declaration  on  his  part  that  such  and  no  more 
is  the  amount  upon  which  the  ad  valorem  duty  is  to  be  paid.  It  is 
the  value  declared  on  the  entry,  as  much  so  as  if  he  had  availed 
himself  of  the  privilege  conferred  by  this  act  of  congress,  and 
entered  them  at  a  higher  value.  He  is,  consequently,  subject  to 
the  penal  duty,  if  the  value  declared  in  the  invoice  is  ten  per  cent, 
below  the  appraisement.  And  this  construction  is  strengthened 
by  the  proviso  in  the  same  section,  which  directs  that  in  no  case 
should  the  duty  be  assessed  upon  a  less  amount  than  the  invoice 
value.  This  provision,  it  would  seem,  was  introduced  upon  the 
principle  that  the  party  haying  admitted  the  value  in  the  invoice 
which  he  produces,  (and  which  he  is  bound  to  produce  when  he 
makes  the  entry,)  shall  not  be  permitted  t.o  deny  the  truth  of  the 
declaration  he  thus  makes,  and  enter  them  at  a  lower  value. 
[  *  529  ]  *  Indeed,  the  plain  object  and  policy  of  the  law  would 
be  defeated  by  the  construction  contended  for.  It  was 
evidently  the  purpose  of  this  section  of  the  act  of  1846  to  relieve 
the  importer  from  the  hardship  to  which  he  was  exposed  by  the 
act  of  1842,  where  the  under-valuation  in  the  invoice  arose  from 
error,  or  from  ignorance  of  the  mode  of  valuation  prescribed  by 
the  revenue  laws  of  the  United  States.  For,  while  it  gives  him  the 
privilege  of  relieving  himself  from  the  penal  duty,  by  entering 
them  at  their  true  dutiable  valuation,  it  would,  according  to  the 
construction  claimed  by  the  plaintiff,  hold  out  to  him,  at  the  same 
time,  the  strongest  temptation  not  to  avail  himself  of  it — as  a 
much  higher  penal  duty  would  be  exacted,  when  he  added  to  the 
value  in  the  invoice,  if  he  still  fell  ten  per  cent,  below  the  appraise- 
ment, than  if  lie  had  stood  upon  the  invoice  itself.  For,  in  the 
former  case,  he  would  be  subject  to  a  penal  duty  of  twenty  per  cent, 
on  the  dutiable  value  of  the  goods,  and,  in  the  latter,  would  be 
liable  to  only  fifty  per  cent,  on  the  amount  of  duty  which  he  would 
be  required  to  pay.  It  would  be  difficult  to  assign  a  reason  for 
such  a  distinction  ;  and  we  think  none  such  is  made  by  the  law, 
and  that  the  importer  is  liable  to  the  penal  duty  of  twenty  per 
cent,  wherever  the  goods  are  under-valued  in  the  entry ;  and  it 
matters  not  whether  this  under-valuation  is  found  in  an  entry 
made  according  to  the  value  in  the  invoice,  or  in  an  entry  at  a 
higher  valuation  by  the  importer. 
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The  treasury  department,  in  carrying  into  execution  the  act  of 
1846,  has  given  to  it  the  same  construction  that  the  court  now 
place  upon  it ;  and  the  penal  duty  of  twenty  per  cent,  has  been 
constantly  exacted  for  an  under-valuation  in  cases  where  the  entry 
was  according  to  the  value  stated  in  the  invoice,  as  well  as  in  cases 
where  an  addition  had  been  made  by  the  importer. 

In  the  case  of  Bartlett  v,  Kane  (reported  in  16  How.  263,)  the 
entry  was  at  the  invoice  price,  and  as  that  was  found  by  the  ap- 
praisers to  be  ten  per  cent,  below  its  dutiable  value,  the  penal 
duty  was  exacted  by  the  government  officers.  A  portion  of  the 
goods  were  warehoused,  and  afterwards  entered  for  exportation. 
And  the  owner  demanded  a  return  of  the  twenty  per  cent,  as  a 
portion  of  the  duty  he  had  paid,  and  which  he  was  entitled  to  have 
refunded  upon  the  exportation  of  the  goods.  The  demand  being 
refused,  the  suit  above  mentioned  was  brought  against  the  collector 
to  recover  it.  But  this  court  held  that  this  penal  duty  was  legally 
levied  by  the  collector,  and  legally  retained,  and  the  plaintiff  failed 
to  recover. 

It  will  be  observed  that  the  right  of  the  collector  to  demand 
and  retain  this  penal  duty  for  an  under-valuation  in  the  invoice, 
was  directly  in  question  in  that  suit ;  and  if  the  act  of  1846  does 
not  embrace  cases  of  that  description,  the  plaintiff  was 
*  undoubtedly  entitled  to  recover.  But  the  point  now  [  *  530  ] 
made  was  not  suggested  in  the  argument,  nor  noticed  in 
the  opinion  of  the  court,  nor  was  any  distinction  in  this  respect 
taken  between  an  under-valuation,  in  an  entry  at  the  invoice  value, 
and  an  under-valuation  where  the  importer  added  to  the  value. 

We  do  not  refer  to  this  case  as  a  judicial  decision  of  the  question 
before  us;  because,  although  it  was  in  the  case,  the  attention  of  the 
court  was  not  called  to  it.  But  it  certainly  may  fairly  be  inferred 
from  it  that  in  1853,  when  this  case  was  decided,  no  doubt  had  been 
suggested  as  to  the  construction  of  the  act  of  1846,  and  that  the 
mercantile  community,  and  the  members  of  the  bar  to  whom  their 
interests  were  confided,  concurred  with  the  secretary  in  his  con- 
struction of  the  law.  And  after  that  construction  had  been  thus 
sanctioned,  impliedly,  in  a  judicial  proceeding  in  this  court,  and 
acted  on  for  so  many  years  by  all  the  parties  interested,  the  court 
think  it  ought  to  be  regarded  as  settled^  and  that  what  has  been 
done  under  it  ought  not  to  be  disturbed,  even  if  this  construction 
was  far  more  doubtful  than  it  is.  We  shall  therefore  certify  to  the 
circuit  court : 

1.  That  the  tariff  act  of  March  3,  1851,  repealed  so  much  of  the 
former  laws  as  provided  that  merchandise,  when  imported  from  a 
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country  other  than  that  of  production  or  manufacture,  should  be 
appraised  at  the  market  value  of  similar  articles  at  the  principal 
markets  of  the  country  of  production  or  manufacture  at  the  period 
of  the  exportation  to  the  United  States. 

2.  That  in  estimating  the  value  of  the  cutch,  it  was  the  duty  of 
the  appraisers  to  determine  what  were  the  principal  markets  of  the 
country  from  which  it  was  exported  into  the  United  States,  and 
their  decision  that  London  and  Liverpool  were  the  principal  mar- 
kets for  that  article  is  conclusive. 

3.  The  appraisement  appearing  to  have  been  legally  made,  the 
additional  duty  of  twenty  per  cent,,  under  the  8th  section  of  the 
tariff  act  of  July  30^  1846,  was  rightfully  exacted  by  the  defend* 
ant. 


]8h  sao 
^gi  Robert  Hudgins  et  a?.  ^  Appellants,  v,  Wtndham  Kemp. 

Elliott  W.  Hudgins  et  al.,  Appellants,  v.  Same. 

18  H.  530. 

Beoosd  oansot  be  Impeached  here  bt  Matter  dehors  the  Record — Allow akce  of 

Appeal—  Su  persedeas. 

1.  The  certificate  of  a  clerk  of  what  took  place  in  circuit  coart  cannot  be  received  ia 
this  court  to  contradict  the  record  as  it  is  found  in  the  court  below.  That  can  only 
be  corrected  on  certiorari,  or  by  proceeding  in  the  court  below. 

2.  A  bond  approved  and  filed  after  ten  days  from  the  date  of  judgment  or  decree  is 
sufficient  to  sustain  the  appeal  or  writ  of  error,  though  it  may  not  supersede  the  ex- 
ecution. 

3.  An  appeal  may  be  allowed  by  a  judge  in  vacation  or  by  the  court  in  term.  The 
only  difference  in  the  effect  of  such  allowance  is,  that  notice  will  be  presumed  in  the 
latter  case,  but  a  citation  must  be  served  in  the  former  case. 

4.  The  allowance  of  an  appeal  need  not  be  a  matter  of  record  in  the  court  below.  The 
knowledge  of  the  clerk  that  such  an  appeal  was  actually  allowed  in  open  court  is 
sufficient  to  justify  him  in  certifying  it  to  this  court.  The  party  cannot  be  divested 
of  his  right  by  the  failure  of  the  clerk  to  make  the  proper  entry  of  the  allowance  on 
his  record  book. 

5.  An  appeal  bond  may  be  approved  by  the  judge  in  vacation  as  well  as  in  court. 

These  were  appeals  from  the  circuit  court  for  the  eastern  district 
of  Virginia. 
The  matters  now  decided  arose  on  a  motion  to  dismiss  the  appeal. 

Mr.  Robinson  and  Mr.  PaUon^  for  the  motion. 
Mr.  Johnson  and  Mr,  LyonSy  contra 


DECEMBER  TERM,  1855.  455 

Hudgins  v.  Kemp. 

*Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [*534] 
court. 

This  case  has  been  brought  up  to  this  court  by  appeal  from  the 
decree  of  the  circuit  court  of  the  United  States,  from  the  district  of 
Virginia ;  and  a  motion  is  made  on  behalf  of  the  appellee  to  dismiss 
it,  upon  the  ground  that  it  has  not  been  removed  in  the  manner  the 
law  lequires,  and  that  therefore  we  have  no  jurisdiction  over  it. 
And  certificates  and  statements  of  the  clerk,  outside  of  the  record,, 
and  given  since  it  was  certified  and  transmitted  to  this  court,  have 
been  filed  as  evidence  of  the  irregularity  of  the  removal. 

This  evidence  is  not  admissible  upon  the  present  motion.  The 
record  transmitted  to  this  court,  certified  by  the  clerk  of  the  circuit 
court,  states  that  the  appeal  was  taken  in  open  court.  This  is  suffi- 
cient evidence  of  that  fact.  And  upon  a  motion  to  dismiss,  as  well 
as  on  the  hearing  on  the  merits,  no  evidence  dehors  the  record,  as 
certified  and  returned  by  the  clerk  of  the  circuit  court,  can  be  re- 
ceived here  to  impeach  its  verity,  or  to  show  that  the  certificate 
ought  not  to  have  l>een  given.  The  case,  as  therein  set  forth,  is 
the  case  before  this  court.  And  if  from  inadvertence  or  mistake  of 
the  clerk  of  the  court  below,  or  from  any  other  cause,  the  record 
transmitted  in  this  case  is  defective  or  incorrect,  the  errors  or  omis- 
sions should  have  been  suggested  in  this  court,  and  a  certiorari 
moved  to  bring  up  a  correct  and  true  transcript  of  the  proceedings. 

It  is  true  an  amendment  may  be  made  here  by  consent,  as  was 
done  in  the  case  of  Fletcher  v.  Peck,  6  Cranch,  87.  And  so  also, 
where  it  appeared  by  the  certificate  of  the  clerk  that  he  had  com- 
mitted a  clerical  error  in  the  transcript,  in  the  form  in  which  he 
had  entered  a  judgment,  in  ejectment,  and  it  was  evident,  from  the 
declaration,  that  it  was  a  mere  clerical  error,  the  court  suffered  it  to 
be  amended  here,  without  sending  a  certiorari  to  the  circuit  court 
to  have  it  corrected.     Woodward  r.  Brown,  13  Pet.  1. 

But  in  the  case  before  us,  there  is  no  consent  to  amend,  and  the 
errors  alleged  are  of  a  very  different  character,  from  the  mere  formal 
error  in  the  case  of  Woodward  v.  Brown.  And  if  it  were  other- 
wise, still,  there  should  have  been  a  motion  to  amend,  by  inserting 
in  the  transcript  the  certificates  above  mentioned  of  the 
♦clerk,  before  the  motion  was  made  to  dismiss.  But  no  [*535] 
such  motion  has  been  made,  and  the  transcript  now  before 
the  court  is  the  one  originally  certified,  without  any  amendment 
here  by  consent  or  by  order  of  the  court.  And  the  motion  is  made 
to  dismiss  the  case,  not  for  any  irregularity  apparent  in  the  record, 
but  by  testimony  aliunde,  offered  to  show  that  the  transcript  is  in- 
correct.    It  is  very  clear  that  such  testimony  cannot  be  received  to 
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support  this  motion.  And  the  record,  as  it  stands  when  the  motion 
is  heard,  presents  the  case  which  this  court  is  called  upon  to  decide; 
and  nothing  outside  of  it  can  he  introduced  to  affect  the  decision. 

Neither  is  it  of  any  importance  as  concerns  this  motion  whether 
the  appeal  does  or  does  not  operate  as  a  supersedeas.  A  writ  of 
error  or  appeal  does  not  operate  as  a  supersedeas  under  the  act  of 
congress,  unless  security  is  given  sufficient  to  cover  the  amount 
recovered  within  ten  days  after  the  judgment  or  decree  is  rendered. 
But  yet,  if  the  party  does  not  give  the  bond  within  the  ten  days, 
he  may,  nevertheless,  sue  out  his  writ  of  error  or  take  his  appeal, 
as  the  case  may  be,  at  any  time  within  five  years  from  the  date  of 
the  decree  or  judgment,  upon  giving  security  sufficient  to  cover  the 
costs  that  may  be  awarded  against  him  in  the  appellate  court. 
And  his  omission  to  give  the  security  in  ten  days  is  no  ground  for 
dismissing  the  appeal. 

In  this  case,  certainly,  the  appeal  did  not  operate  as  a  super- 
sedeas.  The  security  was  given  and  approved  long  after  the  time 
limited  by  the  act  of  congress.  Nor  was  any  supersedeas  moved 
for,  or  awarded  by  the  circuit  court,  or  the  judge  of  the  supreme 
court,  who  approved  the  bonds.  Nor  could  any  have  been  awarded 
by  any  court  or  judge.  And,  upon  the  expiration  of  the  ten  days, 
the  plaintiff  had  a  right  to  proceed  on  his  decree  and  carry  it  into 
execution,  notwithstanding  the  pendency  of  the  appeal  in  this  court. 

But  if  a  supersedeas  had  been  awarded,  this  motion  could  not  be 
sustained.  The  motion  should  have  been  to  discharge  the  order, 
not  to  dismiss  the  appeal.  And  the  propriety  or  impropriety  of  an 
order  granting  a  supersedeas  could  not  be  considered  on  a  motion  to 
dismiss.  The  order  for  the  supersedeas  might  be  discharged,  and 
the  appeal  still  maintained. 

The  decision  of  these  points  disposes  of  the  motion.  But  in  order 
to  avoid  any  further  controversy  on  the  subject,  it  is  proper  to  add 
that  if  the  facts  offered  in  evidence  were  inserted  in  the  record,  they 
would  furnish  no  ground  for  dismissing  the  appeal. 

They  are  substantially  as  follows : 

The  district  judge  had  an  interest  in  the  issue  of  the  case,  and 
withdrew  from  the  bench,  and  the  chief  justice  of  the  supreme  court 
sat  alone  at  the  trial.  The  decree  was  passed  on  the  27th 
[  *  536  ]  *  of  June,  1855,  and  the  appellant  on  the  same  day,  in 
open  court,  appealed  to  this  court,  and  his  appeal  was 
entered  by  the  clerk  among  the  minutes  of  the  proceedings  of  that 
day,  by  order  of  the  court;  and  on  the  next  day,  June  28,  the 
court  closed  its  session,  and  adjourned  to  the  next  term. 

It  is  the  practice  in  the  State  courts  of  Virginia,  for  the  clerk  to 


DECBMBBE  TERM,  1865.  457 

Hudgins  v.  Kemp. 


make  written  minutes  of  the  proceedings  in  court  as  they  occur 
during  the  day ;  and  after  the  court  adjourns  for  the  day,  they  are 
all  written  out  in  full  in  what  is  called  the  order  book,  and  presented 
to  the  court  when  it  meets  next  morning,  and  read ;  and  if  found 
to  be  correct,  ib  signed  by  the  presiding  judge,  as  evidence  that  the 
proceedings  are  therein  correctly  stated.  This  practice  has  been 
followed  by  the  circuit  court  of  the  United  States  when  sitting  in 
Virginia ;  and  according  to  this  practice,  it  seems  the  clerk  sup- 
posed that  the  appeal  ought  to  have  been  entered  in  the  order 
book,  but  omitted  it  through  inadvertence ;  and  did  not  discover 
the  omission  until  after  the  term  had  closed.  The  fact  was  brought 
to  the  attention  of  the  chief  justice,  by  a  certificate  from  the  clerk, 
when  the  appeal  bonds  were  presented  for  approval,  which  was  in 
October,  1855 ;  and  when  he  approved  the  bonds,  he  at  the  same 
time  sent  a  written  direction  to  the  clerk  to  enter  the  appeal  in  the 
order  book,  as  having  been  made  in  open  court ;  and  as  of  the  day 
when  it  was  actually  made  and  entered  in  the  minutes.  It  may  be 
proper  to  say,  that  the  penalty  of  the  appeal  bond  presented  for 
approval  was  much  larger  than  necessary ;  because,  as  the  appeal 
could  not  then  operate  as  a  eupersedeas,  the  act  of  congress  required 
such  security  only  as  would  cover  the  costs  of  the  appellee  in  case 
the  decree  should  be  affirmed.  But  it  certainly  could  be  no  ground 
of  objection  when  the  bond  was  offered  for  approval,  that  the  penalty 
was  larger  than  it  need  have  been. 

These  are  the  material  facts,  as  they  appear  in  the  certificates  of 
the  clerk,  produced  and  relied  on  in  the  argument.  And  the  appel- 
lees contend  that  the  order  book  is  the  only  record  of  the  proceed- 
ings of  the  court ;  that  this  record  could  not  lawfully  be  amended 
by  the  order  of  the  judge  after  the  term  was  over;  that  the  entry 
of  the  appeal  made  by  his  direction  is  not  legally  a  record ;  and 
that  as  there  is  no  record  of  an  appeal  in  open  court  on  the  27th  of 
June,  1855,  the  clerk  had  no  legal  authority  for  certifying  that 
such  an  appeal  was  made ;  that  his  certificate  on  that  account  is 
erroneous ;  and  the  case,  therefore,  is  not  removed  to,  and  is  not  in 
this  court,  according  to  law. 

The  counsel  for  the  appellee,  in  support  of  these  objections,  has 
referred  to  a  decision  of  the  court  of  appeals  of  Virginia,  and  to 
the  practice  in  the  courts  of  that  State  in  cases  of  appeal.  The 
answer,  however,  to  this  argument  is  obvious.  The  power 
*  of  making  amendments,  and  the  mode  of  removing  a  case  [  *  637  ] 
from  an  inferior  to  an  appellate  court  of  the  United  States, 
are  regulated  by  acts  of  congress,  and  do  not  depend  upon  the  laws 
or  practice  of  the  State  in  which  the  court  may  happen  to  be  held. 
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The  decisions  or  practice  of  the  courts  of  Virginia,  cannot  therefore 
have  any  influence  in  deciding  the  motion  before  us. 

Neither  is  it  necessary  to  inquire,  whether  the  entry  made  in  the 
order  book  is  to  be  regarded  as  a  part  of  the  record — or  merely  a 
memorandum  to  preserve  the  history  of  the  case,  by  entering  the 
appeal  in  the  book  where  it  is  usually  found,  and  would  naturally 
be  looked  for  by  the  party  interested.  In  either  view  this  entry 
was  not  necessary  to  give  validity  to  the  appeal.  In  making  the 
appeal,  the  party  exercised  a  legal  right.  It  was  made  in  open 
court,  and  the  clerk  had  o£Scial  knowledge  of  the  fact.  And  it 
would  have  been  his  duty,  even  if  no  written  memorandum  of  it 
had  been  made,  to  certify  it  to  this  court,  when  the  security  was 
approved  by  the  judge  and  the  appeal  allowed.  And  his  certificate 
of  the  fact  is  all  that  is  required  in  the  appellate  tribunal.  He 
does  not  certify  it  as  a  copy  from  the  record.  The  appeal  is  made 
orally,  and  the  entry  usually  made  on  the  minutes  or  in  the 
order  book  is  to  preserve  the  evidence  of  the  act,  and  is  not  neces- 
sary to  give  it  validity. 

The  act  of  congress  does  not  require  an  appeal  to  be  made  in 
open  court — or  to  be  in  writing — or  entered  on  the  minutes  of  the 
court — or  to  be  recorded.  It  is  often  made  before  a  judge  in  vaca- 
tion, when  it  cannot  be  recorded  in  the  order  book  as  a  part  of  the 
proceedings  of  the  court.  And  the  law  makes  no  difference,  as  to 
the  form  in  which  it  is  to  be  made,  whether  it  be  taken  in  court  or 
out  of  court  before  a  judge.  In  either  case  it  may  be  made  orally 
or  in  writing.  And  the  only  difference  is,  that  this  court  has 
decided  that  where  the  appeal  is  made  in  open  court,  during  the 
term  at  which  the  decree  is  passed,  no  citation  is  necessary  to  the 
adverse  party.  He  is  presumed  to  be  in  court,  and  therefore  to 
have  notice.  But  when  the  appeal  is  taken  out  of  court,  the  cita- 
tion is  necessary  to  give  him  notice.  In  all  other  respects  the 
same  rules  apply  to  either  mode  of  taking  an  appeal.  Reilly  v, 
Lamar,  2  Cranch,  344 ;  Yestor  v,  Lenox,  7  Pet.  220. 

The  act  of  March  3,  1803,  which  authorizes  the  appeals,  provides 
that  they  shall  be  subject  to  the  same  rules,  regulations,  and  re- 
strictions as  are  prescribed  by  law  in  cases  of  writs  of  error.  And 
in  the  case  of  Innerarity  v,  Byrne,  5  How.  295,  where  the  record 
transmitted  to  this  court  did  not  show  that  a  citation  had  been 
issued  and  served,  it  was  held  to  be  no  ground  for  dismissing  the 
case,  and  that  the  fact  might  be  proved  aliunde.  It  is  not 
[  *  538  ]  necessary  that  all  of  the  steps  required  to  give  *  this 
court  jurisdiction   should  even  be  on  file  in  the  court 
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below,  and  certainly  need  not  appear  to  be  of  record  in  that  court. 
Hasten  v.  Hunter,  1  Wheat.  304. 

We  think  it  evident,  therefore,  that  the  want  of  record  evidence 
in  the  circuit  court  that  the  appeal  was  prayed,  would  be  no  ground 
of  dismissal ;  and  the  certificate  of  the  clerk  that  it  was  so  prayed, 
is  all  that  is  required  in  this  court. 

The  objection  that  the  entry  on  the  minutes,  and  also  in  the 
order  book,  required  that  the  bond  should  be  approved  by  the 
court,  and  that  the  approval  by  the  judge  out  of  court  is  therefore 
not  sufficient,  is  equally  untenable. 

No  copy  of  the  order  of  the  judge  directing  the  entry  in  the 
order  book  has  been  produced.  But  the  clerk  states  in  his  certifi- 
cate that  the  order  directed  him  to  enter  the  appeal  as  of  the  day 
on  which  the  decree  passed ;  and  without  doubt  he  states  it  cor- 
rectly. And  in  executing  that  order  he  appears  to  have  followed 
the  form  he  had  adopted  in  his  entry  on  the  minutes.  The  same 
form  may  perhaps  be  used  in  other  circuits,  and  is  in  some  cases 
probably  borrowed  from  the  formulas  used  in  like  cases  in  the  State 
courts.  But  the  appellant  had  legal  rights,  and  he  cannot  be  de- 
prived of  them  by  any  irregularity  in  a  clerical  entry.  Strictly 
speaking,  nothing  ought  to  have  been  entered  either  in  the  minutes 
or  on  the  order  book  as  of  the  day  the  decree  was  passed,  except 
the  appeal  itself.  And  this,  indeed,  would  appear  to  have  been  all 
tne  judge  ordered.  For  the  appeal  could  not  have  been  allowed  on 
that  day,  because  an  order  of  a  court,  or  a  judge  allowing  an  appeal, 
is  in  effect  nothing  more  than  an  order  to  send  the  transcript  of 
the  record  to  the  appellate  court.  It  is  the  clerk's  authority  for 
making  the  return  to  the  superior  court.  And  that  order  could 
not  be  legally  given  until  the  security  required  by  law  was  offered 
and  approved.  But,  when  the  appeal  was  taken,  the  approval  of 
the  court  could  not  be  made  the  only  condition  upon  which  it 
should  be  allowed.  He  had  a  right  by  law  to  carry  up  his  appeal, 
if  the  security  he  offered  was  approved  by  the  judge,  out  of  court, 
in  vacation  ;  and  no  entry  of  the  clerk,  and  indeed  no  order  of  the 
court,  could  deprive  him  of  this  right.  Neither  could  the  amount 
of  the  security  be  then  prescribed.  For  he  had  a  right  to  produce 
his  security  within  the  ten  days,  if  he  desired  to  do  so,  and  thereby 
supersede  the  judgment,  until  the  decision  of  this  court  was  had 
in  the  premises.  And  in  order  to  obtain  the  supersedecLs,  the  law 
requires  that  the  security  given  shall  be  sufficient  to  cover  the 
whole  amount  of  the  sum  recovered  against  him.  But,  if  he  pre- 
ferred carrying  up  his  case  without  superseding,  the  law  does  not 
exact  security   to  the  amount  recovered.     Security  is  required 
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in  that  case  for  no  greater  amount  than  will  cover  the 
[  *  539  ]  *  costs  that  may  be  recovered  against  him  in  the  superior 

court.  Such  were  the  legal  rights  of  the  appellant  when 
he  made  his  appeal ;  and  he  cannot  be  deprived  of  them  by  the 
form  adopted  by  the  clerk  in  entering  it.  The  approval  of  the 
security  by  the  judge,  as  it  appears  in  the  certificates  offered  in 
evidence,  is  sufficient,  and  the  objection  that  it  was  not  approved 
by  the  court  cannot  be  maintained. 

Upon  the  whole^  we  see  no  ground  for  dismissing  the  appeal ;  and 
the  motion  to  dismiss  is  overruled. 


Arguello  and  others.  Appellants,  v.  The  United  States. 
The  United  States,  Appellants,  v,  Arguello  and  others. 

18  H.  639. 
California.  Land  Grants — Mexican  Laws  for  orantinq  Public  Lands. 

1.  Two  orders  or  decrees  being  produced  in  support  of  a  grant  by  the  Mexican  govern- 
ment, dated  respectively  26th  and  27th  November,  1835,  the  first  of  which  annoancea 
the  approval  of  the  claim,  and  the  second  purports  to  be  a  regular  concession  or 
title :  Held,  that  the  latter,  which  is  more  definite  in  describing  the  boandaries  of 
the  grant,  shall  govern  in  that  respect. 

2.  Other  evidence  of  a  more  extended  grant  by  a  sabsequent  governor  considered,  and 
held  insufficient. 

3.  The  Mexican  laws  for  granting  lands  made  a  clear  distinction  between  grants  to 
empresarioB,  who  agreed  to  introduce  and  settle  foreigners  as  colonists,  and  the  dis- 
tribution of  lands  to  Mexican  citizens,  families  or  single  persons.  The  prohibition 
of  grants  within  the  ten  littoral  leagues  applied  to  the  former,  and  did  not  apply  to 
the  latter. 

These  were  cross  appeals  from  the  district  court  for  the  northern 
district  of  California,  and  the  case  is  fully  stated  in  the  opinion. 

Mr,  Jones^  Mr.  Strode,  and  Mr,  Benton,  for  claimants. 

Mr.  Ctishing,  attorney  general,  and  Mr.  OiUett,  for  the  United 

States. 

[  *  540  ]  *  Mr.  Justice  Orier  delivered  the  opinion  of  the  court. 
The  claimants  in  this  case  presented  their  petition  to 
the  commissioners  for  settling  private  land  claims  in  California, 
praying  to  have  their  title  confirmed  ^Ho  a  certain  tract  of  land 
called  the  'Rancho  de  las  Pulgas.' "  They  allege  that  this  tract 
contains  twelve  square  leagues  of  land,  having  a  front  on  the  hay 
of  San  Francisco  of  four  leagues,  bounded  southerly  by  a  creek 


DECEMBER  TEEM,  1866.  461 

Arguello  v.  The  United  States. 

called  San  Francisquito,  and  northerly  by  the  San  Mateo^  and  ex- 
tending back  from  the  bay  some  three  leagues  to  the  sierra  or  range 
of  mountains,  so  as  to  include  the  valley,  or  Canada  de  Raymundo. 

The  commissioners  confirmed  the  claim  to  the  extent  of  four 
leagues  in  length  between  said  creeks,  and  one  league  in  breadth, 
excluding  the  valley  Raymundo,  and  bounded  by  it  on  the  west. 
This  decision  of  the  commissioners  was  confirmed  by  the  district 
court,  and  both  parties  have  appealed  to  this  court. 

We  shall  first  consider  the  appeal  of  the  claimants. 

Have  they  shown  a  title  to  more  than  the  four  leagues  confirmed 
to  them  by  the  commissioners  and  the  court  below? 

The  appellants  represent  the  heirs  of  Don  Luis  Arguello,  who 
died  about  the  year  1830. 

1.  They  allege  that  Don  Jose  Dario  Arguello,  father  of  Don  Luis, 
being  one  of  the  founders  of  the  country,  and  in  its  military  service 
as  commandante  of  the  Presidio  at  San  Francisco,  was  the  owner 
of  a  tract  called  '^Las  Pulgas/'  by  virtue  of  some  title  or  license 
derived  from  Don  Diego  Borica,  then  governor  of  the  province, 
who  was  in  possession  of  it  as  early  as  1795;  that  this  early  title 
has  been  lost,  and  remains  only  in  tradition, 

2.  That,  in  1820  or  1821,  Don  Pablo  Vincente  de  Sola  made  a 
new  title  to  Don  Luis  Arguello,  who  had  succeeded  his  father,  Don 
Jose,  in  the  possession. 

3.  That  after  the  death  of  Don  Luis,  in  1830,  his  family  remained 
in  possession ;  that  in  August,  1835,  one  Alvisu  petitioned  the  gov- 
ernor for  a  grant  of  the  ^'Caiiada  de  Raymundo,"  and,  it  being 
found  that  the  heirs  of  Arguello  claimed  that  valley  to  be  within 
the  bounds  of  their  rancho  Pulgas,  notice  was  ordered  to  be  given 
to  the  widow  and  heirs,  of  Alvisu's  petition.  That  they  appeared 
by  their  attorney,  Estrada,  before  the  governor,  and  protested 
against  the  grant  to  Alvisu ;  and  that  the  governor,  on  inquiry, 
acknowledged  the  justice  of  the  claim  of  the  Arguellos,  and  refused 
to  grant  the  valley  to  Alvisu. 

*  4.  That  in  October,  1835,  Estrada,  the  executor  of  [  *  541  ] 
Luis  Arguello,  and  acting  as  agent  for  the  family,  made 
application  to  the  governor,  setting  forth  their  long  possession  and 
praying  a  corresponding  title  to  be  issued  in  their  names ;  and 
that  the  governor,  after  examining  into  the  justice  of  their  claim, 
issued  a  decree  of  concession  dated  26th  of  November,  1835,  which 
was  approved  by  the  territorial  assembly  on  the  10th  of  December 
following. 

This  last-mentioned  decree  or  grant  thus  approved  is  the  only 
documentary  evidence  of  title  exhibited  by  the  claimants.      If  it 
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includes  within  its  boundaries  the  *' Canada  de  Raymundo"  as  part 
of  '^  Las  Pulgas,*'  it  will  follow  that  the  claimants  have  shown  a 
complete  title  thereto  ;  and  our  inquiry  would  end  here.  There- 
fore, though  last  in  order  in  the  claimants'  deraignment  of  their 
title,  we  shall  consider  it  first. 

On  the  27th  of  October,  1835,  Don  Jose  Estrada,  executor  of 
Don  Luis  Arguello,  presented  his  petition  on  behalf  of  the  widow 
and  heirs,  to  Don  Josfe  Castro,  the  governor,  praying  for  a  grant 
of  the  **  raneho  of  Las  Pulgas,''  and  describing  its  boundaries  as 
^'from  the  creek  of  San  Mateo  to  the  creek  of  San  Francisquito, 
and  from  the  estheros,  (the  estuary  or  bay,)  to  the  sierra,  or 
mountains."  The  petition  alleged  also  that  the  Arguellos  had 
^*been  in  possession  of  the  same  since  1800,  as  is  publicly  and 
notoriously  known,  but  the  papers  of  possession  had  been  mislaid." 

The  rough  draft  (diseiio)  accompanying  this  petition  represents 
a  range  of  hills  designated  as  ^'lomeria  baja,"  and  parallel  to 
these  a  range  of  loftier  character  marked  '^sierra;  "  between  these 
ranges  is  a  Canada,  or  valley  ;  this  is  the  valley  Rayraundo.  The 
claim  of  the  petition  is  evidently  intended  to  include  it. 

On  the  26th  of  October,  1835,  the  governor  made  the  usual  order 
requiring  the  alcalde  of  San  Francisco  de  Assiz  to  take  information 
as  to  the  land,  and  make  return  of  the  expediente.  The  alcalde 
made  a  report,  accompanied  by  the  testimony  of  three  witnesses, 
who  proved  an  occupancy  of  the  raneho  of  Las  Pulgas  by  the  Ar- 
guellos for  many  years  as  a  cattle  range.  One  describes  it  as  ex- 
tending from  east  to  west  (evidently  a  mistake  for  north  to  south) 
four  leagues,  and  from  the  estuary  to  the  hills  (lomas)  situate 
at  the  west  of  Mont€  Redondo  and  Canada  **  Raymundo."  This 
would  include  the  valley  now  claimed.  But  the  second  witness 
describes  it  as  *' about  four  leagues"  from  creek  to  creek,  and 
''one  league"  from  the  estuary  to  the  mountains  covered  with 
trees.  The  third  as  ''four  leagues  from  creek  to  creek  and  one 
league  from  the  estuary  to  the  mountains  covered  with  trees,  of 

the  Canada  Raymundo." 
[  *  542  ]       *  The  petitioner  did  not  exhibit  any  documentary  evi- 
dence of  a  prior  grant  of  any  given  quantity  of  land,  or 
setting  forth  any  certain  boundary,  nor  did  the  witnesses  pretend 
to  have  ever  seen  any. 

When  the  report  was  returned  to  the  governor,  he  made  the  fol- 
lowing order,  dated  26th  November,  1835 : 

''  Monterey,  November  26,  1835. 

^'In  view  of  the  petition  with  which  this  espediente  begins,  and 
the  information  of  three  competent  witnesses,  and  in  conformity 
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with  the  Iftws  and  regulations  of  the  subject,  the  minor  orphans  of 
the  deceased  citizen,  Don  Luis  Arguello,  at  the  petition  of  Josfi 
Estrada,  citizen,  are  declared  the  owners  in  property  of  the  tract 
known  under  the  name  of  '  Las  Pulgas  ; '  reserving  the  approval 
of  the  M.  E.  territorial  deputation,  to  which  this  espediente  shall 
be  sent,  the  corresponding  patent  to  be  signed,  and  recorded  in  the 
corresponding  book,  delivering  it  to  the  interested  parties  for  its 
suitable  uses.  Senor  Don  Jose  Castro,  senior  member  (vocal)  of 
the  M.  E.  territorial  deputation,  and  political  chief,  ad  interim^  of 
Upper  California,  thus  ordered,  decreed,  and  signed  ;  to  which  I 
certify." 

On  the  next  day  (27th  of  November,  1835,)  tlie  governor  exe- 
cuted the  following  document  to  serve  as  a  title  or  letters  patent. 
It  is  signed  by  the  governor  and  secretary,  and  recorded  in  the 
archives. 

'*  Whereas,  citizen  Jose  Estrada  has  petitioned  in  the  name  of 
his  wards,  Jose  Bamon  and  Luis  Arguello,  and  the  girls  M'a  Con- 
cepcion  and  M'a  Josefa,  minors  and  legitimate  children  of  the  de- 
ceased citizen,  Luis  Arguello,  having  previously  taken  the  deposi- 
tion of  proper  witnesses,  and  they  having  declared  the  land  called 
*  Las  Pulgas '  to  have  been  their  property  of  the  deceased  ever  since 
t!ie  year  of  1800,  whereof  the  limits  are  on  the  south,  the  Arroyo  of 
Siin  Francisquito,  on  the  north,  that  of  San  Mateo,  on  the  east  the 
estuaries,  and  on  the  west  the  Canada  de  Raymundo ;  and  using  the 
faculties  which  are  conferred  on  me  by  decree  of  this  day,  and  in 
the  name  of  the  Mexican  nation,  I  have  come  to  declare  him  the 
owner  thereof  by  the  present  letters,  this  grant  being  understood 
as  made  in  entire  conformity  with  the  disposition  of  the  laws  with 
the  reservation  of  the  approval  of  the  most  excellent  territorial 
de])utation.  The  land  herein  mentioned  is  four  leagues  in  latitude 
and  one  in  longitude.  In  consequence  I  order  that  the  present, 
serving  as  a  title  to  him,  and  to  be  held  as  firm  and  valid,  be  re- 
corded in  the  book  thereto  corresponding,  and  be  delivered  to  the 
petitioner  for  his  security  and  other  purposes." 

The  claimants  rely  upon  the  first  document,  dated  No- 
vember *  26,  which  gives  no  definite  boundary  and  quan-  [  *  543  ] 
tity  ;  and  argue  that,  the  grant  being  thus  approved  by 
the  assembly,  the  power  of  the  governor  over  it  ceased,  and,  conse- 
quently, that  the  document,  dated  on  the  27th,  which  defines  the 
the  boundaries  and  quantity  of  the  concession,  is  not  the  definitive 
grant  described  in  the  rules  and  regulations  of  1828.  But  a  glance 
at  these  rules  and  at  the  contents  of  these  documents  will  show  the 
fallacy  of  this  assumption. 
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The  first  section  of  these  regulations  gives  the  authority  to  gov- 
ernors (ge/e  politico)  to  grant  vacant  lands.  The  second  directs  the 
form  and  manner  in  which  those  who  solicit  such  grant  shall  ad- 
dress the  governor.  The  third  requires  the  governor  to  obtain  the 
necessary  information  required  by  the  laws  of  1824,  and  consult  the 
municipal  authorities,  whether  there  are  any  objections  to  making 
such  concession.  By  the  4th  section,  the  governor  being  thus  in- 
formed may  "accede  or  not"  to  the  prayer  of  the  petition.  This 
was  done  in  two  ways — sometimes  he  expressed  his  consent  by  merely 
writing  the  word  "  concedo  "  at  the  bottom  of  the  expediente;  at 
other  times  it  was  expressed  with  more  formality,  as  in  the  present 
case.  But  it  seldom  specified  the  boundaries,  extent,  or  conditions 
of  the  grant.  It  is  intended  merely  to  show  that  the  governor  has 
''acceded"  to  the  request  of  the  applicant,  and  as  an  order  for  a 
patent  or  definitive  title  in  due  form  to  be  drawn  out  for  execution. 
It  is  not  itself  such  a  document  as  is  required  by  the  8th  section, 
which  directs  ''that  the  definitive  grant  asked  for  being  made,  a 
document  signed  by  the  governor  shall  be  given  to  serve  as  a  title 
to  the  parties  interested." 

The  document  of  the  26th  has  none  of  the  characteristics  of  a 
definitive  grant.  It  shows  only  that  the  governor  assents  that  the 
petitioner  shall  have  a  grant  of  a  tract  of  land  called  "  Las  Pulgas." 
It  describes  no  boundary,  and  ascertains  no  quantity.  It  contem- 
plates a  "corresponding  patent,"  and  does  not  purport  itself  to  be 
such  document. 

On  the  contrary,  the  document  of  the  27th  has  all  the  formalities 
of  a  definitive  title,  and  purports  on  its  face  to  be  made  for  that  pur- 
pose. It  gives  the  boundaries  of  the  tract  known  as  "  Las  Pulgas," 
namely:  "On  the  south  the  creek  San  Francisquito,  on  the  north 
the  San  Mateo,  on  the  east  the  estuary,  on  the  west  the  Caiiada  de 
Raymundo,  four  leagues  in  length  and  one  in  breadth." 

The  Mexican  authorities  have  themselves  given  a  construction 

to  this  grant  in  1840,  when  they  granted  the  Canada  de  Raymundo 

to  Coppinger,  calling  for  "Las  Pulgas"  as  its  eastern  boundary. 

Moreover,  juridical  possession  was  given  to  the  Arguellos, 

[  *  544  ]  establishing  the  western  boundary  of  the  *Las  Pulgas,  one 

league  west  of  the  estuary  or  bay  of  San  Francisco. 

The  commissioners  and  the  court  below  having  confirmed  the 
claim  of  the  appellants  to  the  extent  of  this  legal  title,  the  question 
on  their  appeal  is,  whether  they  have  shown  any  title  to  the  valley 
of  Raymundo,  or  for  any  land  west  of  the  boundary  adjudged  to  Las 
Pulgas  by  the  Mexican  authorities,  so  many  years  ago.  In  support 
of  their  claim  the  appellants  rely  upon  a  supposed  grant  from  Gov- 
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ernor  Borica  to  Don  Jose  Arguello,  at  an  early  day,  and  a  regrant 
or  new  title  to  Don  Luis  Arguello  in  1820  or  1821,  by  De  Sola. 

Muoh  parol  testimony,  and  some  historical  documents,  have  been 
introduced  on  this  subject.  The  value  and  effect  of  this  evidence 
has  been  very  fully  discussed  by  the  commissioners  and  the  court 
below.  We  fully  concur  in  their  conclusions  on  this  subject,  but 
do  not  think  it  necessary  to  indicate  our  opinion  by  a  special  and 
particular  examination  of  it.  It  will  be  sufficient  to  state  the  re- 
sults at  which  we  arrived  after  a  careful  consideration. 

1.  There  is  no  sufficient  evidence  to  satisfy  our  minds  that  any 
grant  was  ever  made  by  Governor  Borica,  or  by  De  Sola.  The 
archives  of  government  show  no  trace  of  evidence  of  such  a  grant 
from  either  of  them.  They  have  not  proved  the  existence  of  it  by 
the  testimony  of  any  one  who  had  seen  it ;  they  assume  the  exist- 
ence and  loss  of  the  documents,  from  the  fact  that  none  can  now  be 
found. 

Without  stopping  to  inquire,  whether,  by  the  Spanish  law,  a  sub- 
ject could  claim  against  the  king  by  prescription,  we  will  assume, 
for  the  purposes  of  this  case,  that  as  a  presumption  of  fact,  the  court 
would  be  justified  in  presuming  a  grant  on  proof  of  fifty  years' 
continuous,  notorious,  adverse  possession  of  a  tract  of  land  having 
certain  admitted  and  well-defined  boundaries;  and  inquire  whether 
we  have  such  evidence  as  regards  this  valley  of  Raymundo,  and  the 
eight  additional  leagues  of  land  now  claimed  to  belong  to  the 
ranches  of  LaviPulgas. 

Don  Jos6  Arguello  was,  for  many  years,  commandant  of  the 
Presidio  of  San  Francisco;  after  his  death  he  was  succeeded  in  the 
command  by  his  son  Don  Luis.  As  early  as  1797,  the  king's  horses 
were  pastured  and  herded  on  this  rancho.  As  early  as  1804  sol- 
diers, under  the  command  of  Don  Jose,  resided  in  huts  on  the  land 
included  in  the  grant  made  to  appellants  in  1835,  and  had  charge 
of  cattle  said  to  belong  to  the  commandant  Don  Jose.  The  sheep 
of  the  neighboring  mission  of  Santa  Clara  were  sometimes  pastured 
on  it.  The  king's  cattle,  as  well  as  those  of  the  commandant,  were 
pastured  on  it  as  late  as  1821.  After  the  death  of  Don 
Jose,  his  son  and  successor  in  office,  *Don  Luis,  continued  [  *  545  ] 
the  occupation  of  it,  by  his  herds  and  herdsmen.  The 
cattle  on  this  rancho,  at  some  seasons,  wandered  over  the  valley  of 
Raymundo,  and  to  the  foot  of  the  western  sierra.  Don  Luis  also 
cat  timber  at  one  time  on  the  hills  west  of  said  valley. 

About  1821  Governor  Sola  had  the  king's 'cattle  removed,  and 

permitted  Don  Luis  to  remain  in  possession  of  the  rancho,  which  he 

continued  to  claim  as  his  own  up  to  the  time  of  his  death ;  though  he 
Vol.  i— 30 
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took  no  steps  towards  obtaining  a  definitive  title.  As  to  the  extent 
of  his  claim,  his  eastern,  northern,  and  southern  boundaries  by  the 
creek  and  the  estuary,  were  well  known  and  ascertained.  The 
western,  though  said  to  be  the  hills,  or  mountains,  and,  in  one 
sense,  a  fixed  boundary,  was  very  uncertain.  It  might  be  at  one 
league  from  the  bay  to  the  first  range  of  woody  hills,  or  four  leagues 
to  the  highest  summit  of  the  main  ridge  of  the  sierra.  Not  one  of 
the  witnesses  who  attempt  to  establish  this  title  by  tradition  can 
state  what  number  of  square  leagues  it  contained. 

No  inference  of  an  adverse  claim  or  grant  can  be  drawn  from  the 
fact  that  the  commandant  of  a  post  pastured  his  own  cattle  with 
those  of  the  king,  or  that  the  son  and  successor  in  office  should 
continue  in  possession  of  the  rancho  by  permission  of  the  governor 
after  the  king's  cattle  were  removed.  The  fact  that  the  cattle  of 
Arguello  wandered  to  the  mountains  and  over  this  valley  aifords  no 
necessary  presumption  that  he  claimed  it  or  owned  it.  And  in  a 
frontier  country  the  cutting  of  timber  is  very  equivocal  evidence  of 
even  a  claim  of  ownership  of  the  land.  The  evidence  shows  also  an 
unequivocal  denial  of  Don  Luis  that  his  claim  extended  beyond 
the  bounds  of  the  grant  since  made  to  his  heirs,  or  included  the 
Canada  Baymundo. 

The  fact  that  the  governor,  in  1835,  refused  to  grant  this  valley 
to  Alvisu,  because  it  belonged  or  was  claimed  by  the  heirs  of 
Arguello,  cannot  operate  to  give  a  title  to  them  by  way  of  estoppel. 
The  only  inferences  that  can  be  drawn  from  these  proceedings  are: 
1.  That  Alvisu  applied  for  the  land.  2.  That  the  Arguelloa 
claimed  it.  3.  That  the  governor  refused,  for  that  reason,  to  grant 
it  to  Alvisu.  It  has  always  been  the  wise  and  just  policy  of  the 
Mexican  government  to  avoid  granting  litigious  titles.  Hence  the 
caution  shown  in  refusing  to  grant  to  Alvisu  till  the  true  extent  of 
the  Arguello  claim  was  established.  Estrada,  who  acted  on  that 
occasion  for  the  widow  and  heirs,  reserved  to  himself  the  right  **to 
further  develop  their  claim."  This  was  immediately  done  by  his 
application  to  the  governor  for  a  title,  and  the  proceedings  thereon 
in  1835,  which  have  been  already  noticed.  This  proceeding  was 
instituted  for  the  purpose  of  having  a  direct  adjudication 
[  *  546  ]  ♦  on  the  claim  of  the  Arguellos,  and  the  extent  and  bound- 
aries of  Las  Pulgas,  which  they  then  occupied  as  a  rancho. 
Here  we  have  the  first  proceeding  which  can  operate  as  an  estoppel 
on  either  party.  The  king  may  be  estopped  by  his  deed,  and  the 
appellants  by  accepting  as  a  definitive  title  to  the  Las  Pulgas  a  Jeeii 
excluding  the  valley  of  Baymundo,  are  estopped  from  asserting  that 
it  is  inchuled  in  their  grant.     Here,  for  the  first  time,  we  have  a 
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juridical  investigation  to  ascertain  and  fix  the  boundaries  of  Las 
Pulgas.  A  name  which  represented  heretofore  an  unknown  quan- 
tity has  been  reduced  to  certainty.  This  grant  has  been  regis- 
tered among  the  public  archives,  accepted  by  the  claimants,  and 
possession  delivered  accordingly.  Having  thus,  by  a  regular  jurid- 
ical proceeding,  ascertained  the  boundaries  and  quantity  of  land 
represented  by  the  name  of  Las  Pulgas,  the  valley  of  Baymundo 
being  without  the  boundary  so  fixed,  is,  in  1840,  granted  as  public 
land  to  Coppinger. 

There  is  no  evidence  to  show  either  fraud  or  mistake  in  these 
proceedings.  The  appellants  have  got  Lae  Pulgas  by  a  valid  title, 
according  to  the  boundaries  ascertained  by  the  proper  public  author- 
ities, and  cannot  now  be  permitted  to  recur  to  vague  tradition  of  a 
vague  and  uncertain  boundary,  to  unsettle  the  titles  to  a  large 
territory  since  granted  to  others. 

The  case  of  the  United  States  v,  Boselius,  15  How.  31,  bears  a 
strong  resemblance  to  the  present.  There  it  was  decided,  that 
'^  when  a  part  of  the  land  claimed  under  a  Spanish  title  was  granted 
to  and  accepted  by  the  claimant,  without  any  saving  of  his  claim, 
this  must  be  taken  to  have  satisfied  his  whole  claim  upon  the  equity 
of  the  government."  It  is,  say  the  court,  in  the  nature  of  a  com- 
promise, and  conclusive  as  to  the  rights  of  the  claimant. 

In  the  case  before  us,  the  equity  of  the  claimant  was  adjudicated 
after  an  investigation  of  the  claim,  and  an  ascertainment  of  its 
boundary  and  quantity.  But,  whether  it  be  treated  as  res  judicata 
or  as  a  compromise,  it  is  equally  conclusive  as  to  the  claims  of  the 
appellant  on  the  equity  of  the  government. 

2.  We  come  now  to  the  consideration  of  the  appeal  entered  on 
behalf  of  the  United  States. 

The  authenticity  of  the  patent  or  concession  to  the  claimants  for 
Las  Pulgas,  in  1835,  is  not  disputed ;  but  it  is  contended  that  it  is 
void,  ''  because,  under  the  regulations  of  1824,  lands  lying  within 
the  littoral  leagues  could  not  be  granted  by  territorial  governors, 
but  only  by  the  supreme  government." 

On  the  contrary,  it  is  contended  by  the  counsel  for  the  claimants, 
'^that  this  clause  in  the  colonization  laws  is  not  intended  as  a  gen* 
eral  prohibition  of  grants  of  land  within  those  boundaries,  bat 
refers  only  to  foreign  colonization ;  and  is  applicable  to  States  only, 
and  not  to  the  territories  of  the  republic." 

*It  is  evident  from  an  inspection  of  this  act  of  1824,  [*54'7] 
and   consequent  regulations  of  1828,  that  they  contem- 
plate two  distinct  species  of  grants.     1.  Grants  to  empresarioSy  or 
contractors^  sometimes  called  pMadores  who  engaged  to  introduce 
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a  body  of  foreign  settlers.     2.  The  distribution  of  lands  to  Mexican 
citizens,  '^ families  or  single  persons." 

While  these  countries  were  under  the  dominion  of  Spain,  the 
governors  had  authority  to  make  grants  of  the  latter  description, 
while  those  of  the  former  required  the  sanction  of  the  king.  As 
examples  of  such  colonization  contracts  in  Louisiana,  those  of  the 
Marquis  of  Maison  Rouge  and  the  Baron  de  Bastrop  may  be  re- 
ferred to.  They  came  under  the  consideration  of  this  court  in  the 
cases  of  the  United  States  v.  King  and  Coxe,  *l  How.  883,  and  the 
United  States  v.  Philadelphia,  11  How.  609.  The  contracts  were 
executory.  They  designated  a  certain  tract  of  country,  which  was 
'^ appropriated"  to  be  gratuitously  distributed  among  the  colonists, 
but  did  not  confer  an  absolute  or  immediate  title  to  the  whole  tract 
to  be  colonized  by  the  contractor.  "  As  the  object  of  these  grants 
was  to  obtain  a  body  of  foreign  agriculturists,  who  would  settle 
together  under  one  common  leader,  in  whom  the  government  could 
confide,  liberal  terms  were  offered.  A  body  of  such  colonists, 
besides  opening,  cultivating,  and  improving  the  wild  lands,  served 
as  a  protection  against  the  Indians,  and  created  inducements  to 
others  of  their  countrymen  to  join  them,  and  thus  promote  the 
early  settlement  of  the  province." 

The  same  policy  was  pursued  by  the  Mexican  government. 
Besides  the  desire  of  fortifying  themselves  against  apprehended 
attempts  at  subjugation  by  Spain,  they  had  before  their  eyes  the 
prosperous  growth  of  the  United  States  consequent  on  the  liberal 
encouragement  of  European  immigration.  But,  while  anxious  to 
encourage  immigration  of  foreigners,  they  nevertheless  entertained 
some  jealously,  well  founded,  perliaps,  that  in  case  of  conflict  with 
a  powerful  neighbor,  their  sympathies  and  allegiance  might  not  be 
Hafely  relied  on. 

Hence,  the  caution  exhibited  in  'requiring  the  approval  of  the 
supreme  government  **to  grants  made  to  empresarios  for  them  to 
'* colonize  with  many  families."  But  while  a  judicious  policy 
might  forbid  the  settlement  of  large  bodies  of  foreigners  on  the 
boundaries  and  sea-coast,  we  cannot  impute  to  them  the  weakness, 
or  folly,  of  confining  their  native  citizens  to  the  interior,  and  thus 
leaving  their  sea-coast  a  wilderness  without  population.  On  the 
contrary,  the  same  considerations  of  policy  which  excluded  foreign- 
ers, would  encourage  the  settlement  of  natives  within  those  bounds. 
The  statute  books  of  Mexico  abound  in  acts  offering  every 
[  *  548  ]  inducement  to  Mexican  families  to  settle  on  "*"  the  frontiers; 
proffering  gratuitous  grants  of  land  and  of  agricultural 
implements — expenses  of  their  voyage — maintenance  for  a  year— 
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and  leave  to  import  certain  articles  free  of  duty.  The  military 
posts  in  the  territory  were  on  the  sea-coast ;  and  it  would  be  strange 
policy  indeed  which  would  isolate  the  posts  intended  for  the  pro- 
tection of  settlers,  and  compel  them  to  dwell  among  the  savages  . 
without  protection.  Numerous  enactments,  also,  exhibit  their 
cautious  jealousy  with  respect  to  foreigners,  and  especially  their 
coterminous  neighbors  on  the  north.  An  act  of  1828  directs  all 
Spaniards  living  on  the  coast  of  the  Mexican  gulf  to  retire  twenty 
leagues  fnim  it.  Another,  of  1830,  prohibits  settlements  of  for- 
eigners from  coterminous  nations  on  any  part  of  their  border  states. 

A  careful  examination  of  this  decree  of  1824,  and  regulations  of 
1828,  will  show  that  their  letter  conforms  to  this  policy,  pursued 
with  so  much  solicitude.  The  title  to  the  decree  shows  its  subject 
to  be  '^ colonization."  The  term  colonization  implies  immigration 
in  numbers.  The  first  section  speaks  of  the  subjects  of  such 
colonization  as  ''foreigners."  It  guarantees  to  them  security  of 
person  and  property.  The  second  and  third  describe  the  lands 
open  to  such  colonists,  and  requires  the  states  to  make  rules  and 
regulations  for  colonization  within  their  limits.  The  fourth  (whose 
construction  is  now  under  consideration)  forbids  the  colonization  of 
the  territory  comprehended  within  twenty  leagues  of  the  boundaries 
of  any  foreign  state,  and  within  ten  leagues  of  the  sea-coast, 
without  the  consent  of  the  supreme  executive  power.  The  sixth 
section  provides  that  no  duties  shall  be  imposed  on  the  entrance  of 
"foreigners."  The  seventh  forbids  the  immigration  of  "foreign- 
ers" to  be  prohibited  prior  to  1840,  except  of  some  particular 
nation,  and  under  peculiar  circumstances.  The  seventh  indicates 
the  possibility  that  the  government  may  find  it  necessary  to  take 
measures  of  precaution  for  the  security  of  the  federation  with 
respect  to  foreigners  who  come  to  colonize. 

These  are  all  the  sections  of  the  act  which  refer  directly  to 
colonization.  The  subjects  of  it  are  called  "foreigners"  through- 
out. They  are  the  only  persons  to  whom  the  fourth  section  has 
any  reference  or  application. 

The  9th  section  first  speaks  of  the  "distribution  of  lands"  to 
individuals  and  families,  as  distinguished  from  colonists,  and 
provides  that  Mexican  citizens  should  be  preferred,  without  distinc- 
tion of  classes,  except  as  to  those  who  have  rendered  special  service 
to  their  country. 

Thus  we  have  seen  that  the  first  eight  sections  apply  wholly  to 
colonists  and  foreigners.     It  would  be  contrary  to  every  canon  of 
construction  to  apply  the  provisions  made  for  them  to  the 
*  subject  introduced  for  the  first  time  in  the  9th  section,  [  *  549  ] 
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or  to  select  the  4th  section  as  applicable  to  native  citizens,  while  the 
other  seven  are  confined  by  their  terms  to  *' foreigners." 

The  regulations  of  1828  made  for  the  purpose  of  carrying  into 
execution  the  law  of  1824,  evidently  give  this  construction  to  that 
act.  It  makes  a  clear  distinction  between  empresario  contracts  for 
colonization,  and  grants  to  Mexican  citizens.  In  conformity  with 
the  4th  section  of  that  act,  it  requires  grants  to  empreaarios  to  have 
the  sanction  of  the  supreme  government,  while  those  made  to  indi- 
viduals or  families,  need  only  the  approval  of  the  territorial  depu- 
tation. This  may  be  said  to  be  a  legislative  construction  of  the  act 
of  1824,  and  demonstrates  that  this  restraint  of  grants  within  the 
lateral  leagues,  had  no  application  except  to  colonies  of  foreigners. 

If  anything  further  were  wanted  to  fortify  this  construction,  the 
uniform  practice  of  the  territorial  governors  to  make  grants  to  indi- 
viduals and  families  within  those  bounds  would  be  conclusive. 

The  petition  of  Jimeno  in  1840,  praying  the  governor  to  apply 
to  the  supreme  government  for  a  confirmation  of  these  grants,  con- 
firms the  views  we  have  taken.  It  shows  what  had  been  the  ante- 
cedent practice  on  the  subject,  and  that,  although  Jimeno  had 
doubts  about  its  legality,  others  had  not. 

On  the  whole,  we  are  of  opinion  that  the  judgment  of  the  dis- 
trict court  is  correct,  and  it  is  adjudged  that  the  said  claim  of  the 
petitioners  is  valid  as  to  that  portion  of  the  land  described  in  the 
petition,  which  is  bounded  as  follows,  to  wit:  On  the  south  by  the 
Arroyo,  or  creek  of  San  Francisquito,  on  the  north  by  the  creek 
San  Mateo,  on  the  east  by  the  Esteras,  or  waters  of  the  bay  of  San 
Francisco,  and  on  the  west  by  the  eastern  borders  of  the  valley 
known  as  the  '^  Canada  de  Baymundo,''  said  land  being  of  the 
extent  of  four  leagues  in  length  and  one  in  breadth,  be  the  same 
more  or  less,  and  it  is  therefore  hereby  decreed  that  the  said  land 
be,  and  the  same  is  hereby,  confirmed  to  them ;  and  it  is  further 
adjudged  and  decreed  that  the  said  petitioners  have  and  hold  the 
same  under  this  confirmation  in  the  following  shares  or  propor- 
tions, to  wit:  Maria  de  la  Solidad  Ortega  Arguello,  one  equal 
undivided  half  thereof;  Jose  Ramon  Arguello,  one  equal  undivided 
fourth  part  thereof;  Luis  Antonio  Arguello^  one  equal  undivided 
tenth  part  thereof ;  and  8.  M.  Mezes  three  equal  undivided  twen- 
*  tieth  parts  of  said  premises. 

And  as  to  the  portion  of  the  premises  described  in  said  petition, 
which  is  not  included  within  the  boundaries  above  mentioned,  the 
claim  of  the  petitioners  is  adjudged  not  to  be  valid. 

[  *  550  ]      *  No.  77.  Arguello  et  cd.  v.  The  United  States. 
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No.  78.  The  Unttei)  States  v.  Arguello  et  al. 
No.  92.  The  United  States  v.  Cervantes. 
No.  94.  The  United  States  v.  Vaca  and  Pena. 
No.  99.  The  United  States  v.  Larkin  and  Missroon. 

Mr.  Justice  Daniel  dissenting. 

From  the  decision  of  the  court  in  each  of  these  causes,  (as  I  have 
done  in  that  of  the  United  States  v.  Reading,  during  the  present 
term,  and  as  I  should  have  done  in  those  of  The  United  States  v. 
Ritchie,  17  How.  526,  and  of  The  United  States  v.  Fremont,  17 
lb.  542,  had  I  set  in  the  causes  last  mentioned,)  I  am  constrained 
to  declare  my  dissent. 

The  decisions  in  all  the  causes  above  enumerated  have,  according 
to  my  apprehension,  been  made  in  violation  of  the  acknowledged 
laws  and  authority  of  that  government  which  should  have  con- 
trolled those  decisions  and  the  subjects  to  which  they  relate ;  are 
subversive  alike  of  justice  and  of  the  rights  and  the  policy  of  the 
United  States  in  the  distribution  and  seating  of  the  public  lands — of 
the  welfare  of  the  people  of  California,  by  inciting  and  pampering 
a  corrupt  and  grasping  spirit  of  speculation  and  monopoly — sub- 
versive, likewise,  of  rules  and  principles  of  adjudication  heretofore 
asserted  by  this  court  in  relation  to  claims  to  lauds  within  the 
acquired  domain  of  the  United  States. 

It  has  by  this  court  been  repeatedly  and  expressly  ruled,  with 
respect  to  the  territories  acquired  by  the  United  States,  either  by 
purchase  or  conquest,  that  the  laws  and  institutions  in  force  within 
those  territories  at  the  time  of  the  acquisition,  were  not  from  thence 
to  be  regarded  as  foreign  laws,  and  in  that  aspect  to  be  proved  as 
matters  of  fact,  but  that  the  courts  of  the  United  States  were  author- 
ized and  bound  to  take  the  same  judicial  cognizance  and  notice  of 
these  laws  which  they  were  authorized  and  bound  to  extend  to  the 
laws  of  the  several  States.  This  doctrine  has  been  ruled  after  much 
consideration  and  reconsideration,  as  will  be  seen  in  the  cases  of 
The  United  States  v.  King  and  Coxe,  7  How.  833 ;  The  United 
States  V,  The  Cities  of  Philadelphia  and  New  Orleans,  11  lb.  609; 
and  the  United  States  v.  Turner  et  al.  11  lb.  663. 

It  is  conceded  that  at  the  times  at  which  the  claims  now  sanc- 
tioned by  this  court  came  iato  being,  and  from  a  period  anterior  to 
the  origin  of  those  claims,  down  to  the  transfer  of  the  country  to 
the  United  States,  there  existed  laws  and  regulations  enacted  by 
the  Mexican  government  with  respect  to  the  granting  of  lands 
within  the  republic,  prescribing  the  modes  in  which,  and 
the  agents  by  whom,  all  grants  should  be  made,  and  *  pre-  [  *  551  ] 
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8cribing  also  the  limitations  and  exceptions  to  which  the  power  of 
making  grants  was  subjected. 

Amongst  the  laws  and  ordinances  here  referred  to,  are  those  by 
which  the  authority  of  the  provincial  commanders  or  governors  to 
originate  the  titles  to  lands  was  conferred  and  limited.  The  pre- 
requisites indispensable  for  the  consummation  of  titles — the  immu- 
nity from  the  power  of  the  provincial  governors,  or  from  grants  or 
alienations  by  them,  of  lands  belonging  to  the  missions  ;  the  pro- 
hibition of  colonization  and  settlement  within  twenty  leagues  of  a 
foreign  territory,  and  within  what  have  been  denominated  the 
littoral  leagues,  or  ten  leagues  from  the  sea-coast ;  and  the  neces- 
sity for  a  sanction  by  the  departmental  assemblies  to  give  validity 
to  private  or  individual  titles,  were  all,  by  the  same  system  or  body 
of  laws,  established  and  proclaimed. 

With  the  wisdom  or- justice  of  those  laws  and  ordinances,  it  is 
conceived  that  this  court  can  have  no  legitimate  concernment; 
much  less  can  it  exercise  the  power  to  dispense  with  them  or  to 
modify  them  in  any  degree  whatsoever.  Its  province  and  its  duty 
are  confined  to  inquiries  as  to  the  existence  of  such  laws,  and  to 
their  just  effect  upon  the  pretensions  of  claimants  necessarily  de- 
pendent upon  and  subordinate  to  those  laws;  and  to  the  protection 
of  the  United  States,  the  successors  and  possessors  of  that  authority 
by  which  those  laws  were  ordained. 

Whenever  these  inquiries  shall  lead  to  the  conclusion  that  such 
pretensions  are  unfounded  in  law,  the  right  to  the  subjects  to  which 
they  relate  devolves  necessarily  upon  the  United  States,  as  succeed- 
ing to  the  sovereignty  of  the  Mexican  government;  succeeding  also 
to  the  high  obligation  of  so  disposing  of  these  subjects  as  shall  ren- 
der them  conducive  to  the  national  revenue ;  shall  baffle  and  defeat 
the  schemes  of  corrupt  and  corrupting  avarice  and  monopoly;  and 
shall  maintain  and  secure  an  equality  of  privilege  and  benefit  to  all 
the  citizens  of  the  nation. 

That  the  laws  and  ordinances  above  referred  to  were  solemnly, 
formally,  and  legitimately  established  and  proclaimed  by  the  gov- 
ernment of  Mexico,  is  not  denied,  nor  is  it  pretended  that  they 
have  ever  been  expressly  or  openly  repealed  by  the  government  of 
the  republic.  An  attempt  is  made,  however,  to  escape  from  the 
authority  and  effect  of  those  public  laws  by  setting  up  a  practice 
in  violation  of  them,  and  from  the  proof  of  this  practice,  to  estab- 
lish a  different  code  or  system  by  which  the  former,  regularly 
adopted  and  promulged,  and  never  directly  repealed,  has  been  ab- 
rogated and  disannulled.  The  results  of  this  attempt,  if  success- 
ful, (and  by  this  court  it  has  been  thus  far  rendered  successful,)  are 


DECBMBBR  TEEM,  1855.  473 


Argaello  v.  The  United  States. 


these — that  the  laws  and  *  institutions  of  the  republic  of  [  *  552  ] 
Mexico,  inscribed  in  her  archives,  are  not  to  be  received 
and  judicially  noticed  by  this  court ;  but  they  are  to  be  sought 
for  in  the  existence  of  machinations  and  abuses  which  have  at  dif- 
ferent times  obtained,  in  defiance  of  the  established  or  regular  gov- 
ernment, proofs  to  be  collected  from  sources  however  impure  or 
liable  to  improper  influences;  in  other  words,  the  laws  of  Mexico 
are  to  be  extracted  from  statements  varying  or  contradictory  as 
they  may  be,  and  resting  on  the  mere  assertion  of  individuals,  all 
of  them  perhaps  interested. 

How  a  proceeding  like  this  is  to  be  reconciled  with  the  decisions 
of  this  court  already  cited,  or  how  indeed  it  can  be  reconciled  with 
uniformity  or  with  the  safety  either  of  property  or  person,  passes 
my  comprehension  to  conceive.  It  can  hardly  admit  of  a  rational 
doubt  in  the  mind  of  any  man  who  considers  the  character  of  much 
of  the  population  of  the  late  Spanish  dominions  in  America — sunk 
in  ignorance,  and  marked  by  the  traits  which  tyranny  and  degra- 
dation, political  and  moral,  naturally  and  usually  engender — that 
proofs,  or  rather  statements,  might  be  obtained,  as  to  any  fact  or 
circumstance  which  it  might  be  deemed  desirable  or  profitable  to 
establish.  And  it  will  very  probably  be  developed  in  the  progress 
of  the  struggle  or  scramble  for  monopoly  of  the  public  domain, 
that  many  of  the  witnesses  upon  whose  testimony  the  novel  and 
sturdy  Mexican  code  of  practice  or  seizure  is  to  be  established^  in 
abrogation  of  the  written  law,  are  directly  or  intermediately  inter- 
ested in  the  success  of  a  monopoly  by  which,  under  the  counte- 
nance of  this  court,  principalities  are  won  by  an  affidavit,  and 
conferred  upon  the  unscrupulous  few,  to  the  exclusion  and  detri- 
ment of  the  many,  and  by  the  sacrifice  of  the  sovereign  rights  of 
the  United  States. 

A  transient  view  of  the  circumstances  under  which  these  enor- 
mous pretensions  have  been  originated,  is  sufficient,  if  not  for  their 
absolute  condemnation,  at  least,  to  subject  them  to  a  most  vigilant 
.scrutiny. 

If  we  look  at  the  condition  of  the  country  at  the  time,  we  find  it 
in  a  state  of  almost  incessant  agitation,  disorder,  and  revolution — 
controlled  in  rapid  succession  by  men  either  themselves  directly 
and  violently  seizing  upon  power,  or  becoming  the  instruments  of 
those  who  had  practiced  such  irregularities — men  whose  position 
was  created  or  maintained  by  no  regular  or  constitutional  author- 
ity, but  simply  by  force,  and  continuing  only  until  overthrown  by 
superior  violence.  Turning  our  attention  next  to  the  grants  them- 
selves, they  are,  witliout  an  exception,  deficient  in  the  requisites 
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prescribed  by  the  established  written  laws  of  the  country,  as  indis- 
pensable to  impart  to  them  validity ;  but  rest  solely  upon 
[  *  553  ]  the  circumstances  (and  boldly  *  challenging  countenance 
and  support  here  upon  those  circumstances)  that  they 
have  originated  in  practical  and  temporary  usurpations  of  power ; 
and  that,  amidst  scenes  of  violence  and  disorder,  have  been  either 
maintained  or  acquiepced  in,  in  defiance  of  the  known  public  law. 

Yet,  these  avowals  with  respect  to  the  origin  and  growth  of  these 
claims — avowals  which  infect  and  taint  their  entire  being  and 
character,  and  which  ought  to  consign  them  to  the  sternest  repro- 
bation— constitute  the  merits  by  which  they  commend  themselves 
to  the  countenance  and  support  of  a  tribunal  whose  highest  func- 
tion is  the  assertion  of  law,  justice,  integrity,  order — the  dispensa- 
tion of  right  equally  to  all. 

Upon  such  a  foundation,  such  a  pretense,  or  rather  such  a  defi- 
ance of  authority,  I  will  not,  by  an  abuse  of  language,  call  it  even 
a  pretense  of  right — I  cannot  consent  to  impair  or  destroy  the 
sovereign  rights  ard  the  financial  interests  of  the  United  States  in 
the  public  domain.  I  can  perceive  no  merit,  no  claim  whatsoever, 
to  favor,  on  the  part  of  the  grasping  and  unscrupulous  speculator 
and  monopolist ;  no  propriety  in  retarding,  for  his  advantage  or 
profit,  the  settlement  and  population  of  new  States,  by  excluding 
therefrom  the  honest  citizen  of  small  means,  by  whose  presence 
and  industry  the  improvement  and  wealthy  and  social  and  moral 
health,  and  advancement  of  the  country  are  always  sure  to  be  pro- 
moted. 


The  Unitbd  States,  Appellants,  v.  Cruz  Cbrvanthb. 

18  H.  553. 

MeXICAIS  GBA21TS  IK  CALIFORNIA — GbAHTB  OF  MlSSIOV  LaHD. 

1.  This  court  reaffirms  the  doctrine  of  United  States  v.  Reading,  18  H.  1,  ante  1,  that 
it  is  the  duty  of  the  governor,  and  not  the  claimants,  to  present  the  claim  to  the 
departmental  assembly. 

2.  The  case  affords  a  presumption  that  it  was  approved  by  that  body. 

3.  A  grant  to  a  citizen  of  Mexico  within  the  ten  littoral  leagnes  was  valid  by  the 
Mexican  laws. 

4.  The  lands  once  held  by  missions,  may,  when  abandoned,  be  granted  as  other  lands. 
Their  assent  also  will  make  a  grant  valid. 

Appeal  from  the  district  court  for  the  northern  district  of  Cali- 
fornia. 

The  case  is  stated  in  the  opinion. 
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Mr.  Ctishing,  attorney  general,  for  the  United  States. 
Mr.  Jones y  for  appellee. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.     [  *  564  ] 
The  appellee,  Cruz   Cervantes,  having  complied  with 

the  provisions  required  by  law,  obtained  a  grant  from  Nicholas 
Gutierrez,  then  governor  of  California,  **of  a  parcel  of  land  known 
by  the  name  of  San  Joaquin,  bounded  on  the  north  by  San  Felipe, 
on  the  south  by  Santa,  on  the  west  by  the  plain  of  San  Juan,  and 
on  the  east  by  the  hills  of  the  same  name/'  containing  the  quantity 
of  two  leagues. 

This  concession,  dated  April  1,  1836,  was  presented  to  the  de- 
partmental assembly  for  confirmation.  The  committee  reported  in 
favor  of  the  grant — '*on  the  12th  of  July  it  was  returned  to  the 
committee  for  its  reformation."  This  concludes  the  expediente  as 
certified  from  the  archives.  It  does  not  appear  whether  any  further 
action  was  taken  on  the  subject  by  the  assembly ;  nor  do  the  books 
exist  among  the  archives  from  which  any  further  facts  can  be  ascer- 
tained. 

The  land  granted  was  reported  to  be  within  the  ten  littoral 
leagues,  and  as  having  at  one  time  appertained  to  the  mission  of 
San  Juan  Bautista — on  a  reference  of  the  expediente  made  to  the 
steward  of  the  mission,  their  consent  was  certified,  that  'Hhe  place 
to  be  adjudicated  to  the  petitioner  so  far  as  the  hills,  without  touch- 
ing the  oak  grove,"  &c. 

*  Within  the  space  of  two  years  Cervantes  entered  on  [  *  555  ] 
the  land,  built  on  it,  and  cultivated  it,  and  continues 

so  to  do.  On  the  10th  of  February,  1841,  juridical  possession  was 
delivered  to  him  by  raetes  and  bounds  with  the  customary  formal- 
ities. 

The  objections  to  the  validity  of  this  grant  are:  1.  That  it  was 
not  approved  by  the  departmental  assembly.  2.  That  the  land  is 
within  the  ten  littoral  leagues.  3.  That  it  belonged  to  a  mission, 
and  it  was  therefore  unlawful  to  grant  it. 

1.  The  first  objection,  if  true  in  fact,  has  been  disposed  of  by  this 
court  in  the  case  of  the  United  States  v.  Beading,  decided  at  this 
term.  Besides,  so  far  as  the' archives  show  any  action  of  the  as- 
sembly on  this  grant,  it  is  an  approval  of  it;  and  as  there  is  no 
evidence  that  it  was  rejected  or  annulled,  or  any  further  report 
made  on  it,  the  grantee  should  have  the  benefit  of  the  presumption 
of  a  decision  in  his  favor. 

2.  The  objection   that  the  land   lies  within  the  ten  littoral 
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leagues,  has  just  been  disposed  of^  in  the  case  of  The  United  States 
V.  Arguello. 

3.  As  to  the  objection  that  the  land  had  belonged  to  the  mission. 

The  large  tracts  of  land  appurtenant  to  the  mission  establish- 
ments, were  never  vested  in  the  church,  or  any  other  corporation 
or  individual,  by  any  grant  of  a  legal  title.  The  missionaries  and 
Indians  had  an  usufruct  or  occupancy  of  the  land,  at  the  will  of  the 
sovereign.  The  record  shows,  that  though  the  lands  now  in  ques- 
tion had  formerly  been  occupied  by  the  mission,  they  were  not  so 
at  the  time  this  grant  was  made.  It  was  made,  also,  with  the 
assent  of  the  mission,  who  set  up  no  claim  to.  further  oocupaDcy. 

The  17th  section  of  the  regulations  of  1828  forbid  lands  *' occu- 
pied" by  missions  from  being  made  the  subject  of  '^  colonization 
grants  for  the  present,"  &c,,  and  can  therefore  have  no  application 
to  lands  not  so  occupied,  and  not  made  the  subject  of  ^'celoniza- 
tion."  Besides,  in  1833  and  1834,  the  government  of  Mexico 
passed  laws  to  secularize  the  missions ;  since  which  time,  the  pub- 
lic authorities  have  granted  these  lands  to  individiMils  in  the  same 
manner  as  other  public  lands;  as  has  been  decided  by  this  court  in 
the  case  of  United  States  v.  Ritchie,  17  How.  525. 

The  judgment  of  the  district  court  is,  therefore,  affirmed. 

Mr.  Justice  Daniel  dissented. 

For. the  reasons  of  his  dissent  see  the  preceding  case  of  Arguello 
t;.  The  United  States. 


The  Unitbd  States,  Appellants,  v.  Juan  Manuel  Vaca  and  Juan 

Felipe  Pbna. 

18  H.  656. 

MeZIOAV  GkAHTS—SuBSE^UEKT  CoiirDITIONS — EZOUSE  FOR  NOV-PE&FOSXAVOK. 

Claimants'  original  grant  was  for  a  definite  qaantity,  and  three  sides  of  the  bonnda- 
ries  were  given.  It  interfered  with  other  claims,  and  a  new  grant  was  made,  with  a 
condition  that  a  sarvey,  with  a  map  of  its  relations  to  other  claims,  should  be  made 
and  filed.  This  was  a  condition  sabsequent,  and  the  disturbed  condition  of  the 
coantry  afforded  sufficient  excuse  for  not  making  the  survey. 

Appeal  from  the  district  court  for  the  northern  district  of  Cali- 
fornia.    The  case  is  stated  bj  the  court  in  its  opinion. 

Mr.  Gushing,  attorney  general,  for  the  United  States. 

Mr.  Jones  and  Mr.  Strode,  for  claimants. 
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Mr.  Justice  Gbier  delivered  the  opinion  of  the  court. 

On  the  27th  January,  1843,  the  claimants  and  appellees  in  this 
case,  Juan  Manuel  Vaca  and  Josfe  Phelipe  Peila,  (the  latter  under 
the  name  of  Armijo,)  received  a  grant  of  land  from  Micheltorena^ 
then  governor ;  the  boundaries  of  which,  as  stated  in  the  grant, 
are  the  Sacramento  river  on  the  east,  on  the  west  the  sierra  of  Napa ; 
at  the  north,  the  creek  of  Lihuaytos,  (which  was  also  given  as  the 
name  by  which  the  tract  should  be  designated,)  and  the  extent  ten 
sitios  de  ganado  mayor.  Prior  to  this  grant,  a  sketch  or  map  was 
furnished,  according  to  the  law,  as  is  shown  in  the  recitals  of  the 
grant. 

The  grant  was  made,  as  expressed  in  it,  subject  to  'Hhe  meas- 
urements to  be  made  of  contiguous  ranches,''  and  the  juridical 
possession  to  be  given  after  the  confirmation  of  the  grant. 

Amoug  the  contiguous  ranchos,  on  the  same  creek  or  river,  and 
which  had  not  been  measured,  was  that  of  William  Wolfskill. 
Between  the  claimants  and  Wolfskill  a  dispute  of  boundary  arose, 
which  prevented  the  lands  of  either  from  being  measured,  which 
continued  till  1845. 

In  1845,  the  dispute  was  settled  by  proceedings  had  before  the 
proper  authorities,  in  which  it  was  agreed  that  Wolfskill  should 
remain  with  the  lands  that  he  claimed  on  the  upper  part  of  the 
creek,  and  Vaca  and  Pena  should  take  theirs  adjoining  his  on  the 
east. 

Vaca  and  Pena  petitioned  to  Governor  Pico  for  a  new  grant,  cor- 
responding to  the  agreement,  and  producing  the  former  grant  as  a 
foundation  for  it. 

♦The  governor  made  the  grant  according  to  the  agree-  [  *55'7  ] 
ment,  bounding  the  rancho  by  the  eastern  limits  of  Wolf- 
skill, and  subject  to  the  measurement  to  be  made  of  the  contiguous 
ranchos  previously  conceded. 

The  prior  proceedings  and  decree  of  concession  were  passed  to 
the  departmental  assembly,  and  the  concession  was  approved,  under 
the  condition  that  within  four  months  they  should  put  in  the  hands 
of  the  governor  a  proper  map  of  the  land. 

The  grant  by  Pico  designated  the  tract  as  "Los  Putos,"  The 
stream  of  Los  Putos  is  the  same  called  in  the  former  grant  "Lihu- 
aytos. 

It  is  not  worth  while  to  inquire  whether  the  departmental  assem- 
bly had  any  authority  to  annex  new  conditions  to  the  grant  thus 
approved  by  them.  It  is  a  condition  subsequent,  which,  at  the 
worst,  only  left  the  title  of  the  grantee  open  to  be  denounced.  But 
as  the  claimant  was  hindered  from  performing  it  by  the  revolu- 
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tionary  state  of  the  country,  the  non-fulfillment  of  it  will  not  work 
a  forfeiture  of  his  title. 

The  chief  objection  urged  to  this  grant,  is  the  want  of  a  survey, 
and  that  there  is  no  sufficient  designation  of  boundaries  to  sever  it 
from  the  public  domain.  It  is  a  sufficient  answer  to  this — that 
the  quantity  is  defined  and  the  general  locality.  The  claimant 
had  been  in  possession  before  applying  for  the  grant  under  a  license 
from  Vallejo;  the  tract  was  known  by  the  designation  of  **Lo8 
Putos,"  or  *'Lihuaytos."  It  was  to  be  located  on  the  eastern 
boundary  of  Wolfskill,  and  on  the  margin  of  the  river. 

The  district  court  confirmed  the  grant  on  the  authority  of  the 
case  of  Fremont  v.  United  States,  17  How.  542.  As  that  case  is 
directly  in  point  and  overrules  the  objections  made  to  this  grant, 
we  do  not  think  it  necessary  to  pursue  the  subject  further. 

The  decree  of  the  district  court  is  affirmed. 

Mr.  Justice  Daniel  dissented. 

For  the  reason  of  his  dissent  see  the  preceding  case  of  Argnello 
V.  The  United  States. 


Thb  Unitbd  States,  Appellants,  v,  Thomas  0.  Larkin  and  John  S. 

•  MiSSROON. 

18  H.  557. 
Mexican  Qeaitts — Boundaries — Practice  on  Appeals. 

1.  Where  the  petition  did  not  mention  the  quantity,  a  refiort  can  be  had  to  the  con- 
cession or  titalo;  and  i£  three  sides  and  the  quantity  are  given,  the  grant  is  snffi- 
ciently  definite. 

2.  The  absence  of  the  approval  of  the  departmental  assembly  is  not  necessarily  fatal, 
nor  will  the  absence  from  the  grant  of  a  condition  of  permanent  settlement  avoid  it 

3.  Objections  to  the  fraudulent  character  of  the  claim,  made  in  this  coort  for  the  first 
time,  will  not  be  considered. 

Appeal  from  the  district  court  for  the  northern  district  of  Cali- 
fornia.    The  case  is  well  stated  in  the  opinion. 

Mr,  Cuahing^  attorney  general,  for  the  United  States. 

Mr,  Lawrence  and  Mr,  Gocld^  for  claimants. 

[  *  558  ]       *Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  district  court 

of  the  United   States  for  the  northern  district  of  California,  in 
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which  a  land  claim  was  confirmed  to  the  appellees,  and  which  had 
been  previously  confirmed  by  the  board  of  commissioners. 

The  grant  was  made  to  Manuel  Jimeno,  who  was  at  the  time 
secretary  of  the  government  of  California,  by  Governor  Michelto- 
rena,  on  the  4th  November,  1844. 

The  petition  for  the  same  is  as  follows : 

''  Excellent  Sir  Governor: 

•*I,  Manuel  Jimeno  Cassarin,  a  resident  of  this  department, 
represent  before  Y.  E.,  with  due  respect,  that,  inasmuch  as  it  suits 
my  interests  to  establish  a  rancho  about  (port)  the  Sacramento  river, 
according  to  the  accompanying  sketch,  I  entreat  Y.  E.  to  be  pleased 
to  grant  to  me,  since  it  lies  completely  unoccupied,  and  nobody  has 
petitioned  for  it,  the  land,  as  it  is  made  apparent  by  the  general 
map,  formed  this  year  by  the  Land  Surveyor  Bidwell.  By  which 
grace  I  will  receive  mercy  from  Y.  E. 

(Signed)  Manuel  Jimbno. 

*' Monterey,  November  the  Ut,  1844." 

And  on  the  same  day  the  governor  made  the  following  memo- 
randum : 

*'  Monterey,  November  1,  1844. 
'^  The  party  concerned  not  been  being  able  to  report,  on  account 
of  his  being  at  a  time  concerned,  party  and  secretary  of 
♦government,  I  order  that,  whatever  it  may  be  convenient  [*  559  ] 
to  have  in  mind,  for  the  purpose  of  coming  to  a  determ- 
ination, be  brought  to  my  knowledge. 

(Signed)  Micheltorena." 

And  on  the  next  day  directions  were  given  for  the  issuing  of  the 
patent,  as  follows : 

''  Monterey,  November  the  2d,  1844. 

**  After  having  seen  the  petition  at  the  head  of  this  record  of 
proceedings,  the  uncultivated  state  in  whicli  the  land  petitioned 
for  lies,  according  to  the  general  map  which  has  been  formed  of 
the  Sacramento  river,  and  whatever  else  it  was  found  convenient 
to  attend  to,  in  conformity  with  the  laws  and  regulations  on  the 
subject,  I  declare  Don  Manuel  Jimeno  the  owner  of  eleven  square 
leagues  (''sitios  de  ganado  mayor")  between  Sacramento  river, 
the  ranch  which  the  children  of  Senor  Larkin  have  ai)plied  for, 
and  the  vacant  lands  lying  south,  as  the  respective  sketch  shows. 
Let  the  corresponding  patent  be  issued;  let  it  be  entered  in  the 
respective  book ;  and  let  it  be  delivered  to  the  party  concerned,  for 
his  security,  and  other  ends. 

(Si  gned)  Micheltoren  a  . ' ' 
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And  on  the  4th  November  the  patent  was  issued,  in  the  follow- 
ing terms: 

*^[L.  S.]  The  citizen  Manuel  Micheltorena,  general 

[Maritime  Custom  Honse.  of  brigade  of  the  Mexican  army,  adjutant  gen- 
Monterey]  eral  of  the  staff  of  the  same,  governor,  com- 
mandant general,  and  inspector  of  the  department  of  Californias. 

"[L.  S.]  Whereas   Don   Manuel  Jimeno   has  peti- 

[Qovern't  of  the  depart-  tioned  for  his  personal  benefit  for  the  tract  of 
ment  of  the  Californias.]  land  which  is  unoccupied  between  the  ranch 
which  has  been  granted  to  the  children  of  Don  Tomas  0.  Larkin, 
the  river  Sacramento,  and  the  uncultivated  lands  which  are  on 
the  side  of  the  south,  entirely  in  conformity  with  the  showing  in 
the  corresponding  plan.  The  necessary  preliminaries  and  investi- 
gations having  been  gone  through  with,  as  directed  by  the  laws 
and  regulations  on  the  subject;  exercising  the  authority  in  me 
vested,  in  the  name  of  the  Mexican  nation,  I  have  just  granted  to 
him  the  said  land,  subject  to  the  following  conditions: 

*^1.  He  may  inclose  it  without  prejudice  to  the  cross-ways,  roads, 
and  right  of  way;  he  shall  enjoy  it  freely  and  exclusively,  destin- 
ing it  to  the  use  and  cultivation  which  best  suits  him. 

**2.  He  shall  solicit  the  proper  judge  to  give  him  juri- 

[  *  660  ]  dical  *  possession  of  it,  in  virtue  of  this  grant,  for  the 

which  boundaries  thereof  shall  be  marked  out,  within  the 

limits  of  which,  besides  the  usual  landmarks,  he  shall  plant  some 

fruit-bearing  or  some  forest  trees  of  some  utility. 

**  3.  If  he  shall  contravene  these  conditions  he  will  lose  his  right 
to  the  land. 

**  Wherefore,  I  order  this  title,  being  of  itself  duly  firm  and 
valid.  Record  thereof  shall  be  taken  in  the  proper  book,  and  that 
it  be  delivered  to  the  party  interested  for  his  security,  and  for  other 
purposes. 

**  Given  in  Monterey,  this  fourth  day  of  November,  one  thousand 
eight  hundred  and  forty-four. 

(Sg'd)  Man'l  Michelt'a. 

(Sg'd)  Franc'o  Arcb, 

First  Official 

**The  record  of  this  grant  has  been  taken  in  the  proper  book, 
folio.  Franc'o  Arcb." 

On  the  21st  April,  1846,  Jimeno  made  application  to  the  depart- 
mental assembly  for  a  confirmation  of  his  grant. 
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'^To  THE  Excellent  Departmental  Assbmblt: 

"I,  Manuel  Jimeno,  represent  before  Y.  E.,  with  all  due  respect, 

that  by  the  adjoined  title  is  proved  the  grant,  made  in  my  favor, 

^of  a  tract  of  land  on  the  margins  of  the  Sacramento  ('corrosponde') 

river,  and,  inasmuch  as  it  pertains  (correspond)  to  Y.  E.,  to  give 

Y.  E.  approval. 

^'I  beg  Y.  E.  to  deign  to  grant  if  to  me,  whereby  I  will  receive 
grace  and  mercy.  I  swear  so;  and  Y.  E.  will  be  pleased  to  excuse 
ray  usage  of  common  paper,  there  being  none  of  the  corresponding 
paper.  (Signed)  Manuel  Jimeno. 

'•  Monterey,  April  the  2l8t,  1846." 

And  on  the  3d  June,  the  same  year,  that  body  acted  upon  the 
application,  of  which  we  have  the  following  record: 

* 'Angeles^  June  the  3rf,  1846. 
"Account  having  been  given  in  to-day's  session  to  the  excellent 
departmental  assembly,  with  this  instancy,  it  was  ordered  to  be 
referred,  together  with  the  respective  record  of  proceedings,  to  the 
committee  on  vacant  lands. 

(Signed)  Augustin  Olivera." 

*  Jimeno  and  his  wife  conveyed  all  their  interest  in  [  *  561  ] 
the  land  to  the  appellees  on  the  30th  August,  1847 ;  soon 
after  which  the  grantees  took  actual  possession,  and  have  occupied 
and  possessed  the  same  ever  since. 

The  petition  to  the  governor  was  accompanied  with  a  sketch  or 
map  giving  the  location,  and  boundaries  of  the  tract  solicited,  and 
referred,  also,  to  a  general  map  of  the  valley  of  the  Sacramento 
river,  made  by  Bidwell,  a  land  surveyor,  the  same  year.  The 
quantity  of  land  was  not  specifically  designated  in  the  petition. 
Neither  does  the  patent  itself  designate  the  quantity,  but  refers  to 
the  sketch  accompanying  the  petition.  But  the  concession  and 
direction  by  the  governor  to  the  proper  pfficer  to  issue  the  patent, 
limits  the  quantity  to  eleven  square  leagues,  and  which  concession 
and  direction  constitute  a  part  of  the  evidence  of  the  title,  or, 
according  to  the  Mexican  vocabulary,  a  part  of  the  **  expediente," 
and  therefore  may  well  qualify  and  limit  the  quantity  to  this 
number,  even  if  the  number  of  leagues  within  the  boundaries,  as 
given  by  the  rough  sketch,  exceeded  it ;  especially  should  this 
conBtruction  be  given  as  the  power  of  the  governor  to  grant  to  a 
single  person  was  limited  so  as  not  to  exceed  this  quantity,  accord- 
ing to  the  12th  section  of  the  decree  of  the  Mexican  congress  of 
the  18th  August,  1824. 

Vol.  i--31 
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The  decree  of  the  commissioners,  and  also  of  the  district  coart, 
very  properly  limited  the  confirmation  to  the  extent  only  of  eleven 
square  leagues,  provided  the  quantity  should  be  contained  within 
the  sketch  called  for  by  the  patent,  and  if  there  should  be  less 
than  that  quantity,  then  no  more  than  this  lesser  quantity  is  con- 
firmed. 

No  question  appears  to  have  been  made  as  to  the  practicability 
of  locating  the  grant  in  the  tribunals  below ;  nor  do  we  see  any 
ground  upon  which  such  a  question  could  have  been  properly 
raised  in  the  case. 

The  plan  or  sketch  found  in  the  expediente  in  connection  with  the 
description  given  in  the  grant  furnishes  all  the  materials  essential 
to  determine  the  boundaries.  Three  sides  are  given,  and  the 
quantity  will  guide  the  surveyor  in  closing  the  lines  by  running 
the  fourth. 

It  has  been  suggested  on  the  argument  here,  that  this  grant  is 
a  fictitious  one,  made  by  the  governor  to  the  secretary  of  the  terri- 
tory according  to  the  forms  of  law,  for  the  purpose  of  defrauding 
the  United  States.  One  answer  to  the  suggestion  is,  that  no  objec- 
tion as  to  the  bona  fides  of  the  grant  was  taken  before  either  of 
the  tribunals  below,  where  it  should  have  been  made,  if  relied  on 
by  the  government,  so  as  to  have  given  the  claimants  an  opportu- 
nity to  have  met  it.  To  permit  it  to  be  taken  in  the  ap- 
[  *  562  ]  pellate  court  for  the  first  time,  where  there  is  no  *  oppor- 
tunity for  explanation,  would  be  a  surprise  upon  them, 
of  which  they  might  justly  complain.  The  commissioners  say, 
*Hhe  grant  is  fully  proven,  and  we  find  no  cause  to  doubt  its  genu- 
ineness." And  the  judges  of  the  district  court  observe,  '*that  the 
grant  is  fully  proved;  nor  is  its  genuineness  called  in  question." 

Besides  this  answer  to  the  suggestion,  even  were  we  to  entertain 
the  question,  we  see  nothing  in  the  record  to  justify  the  imputation. 
The  grant  was  made  4th  November,  1844,  at  a  time  when  Cali- 
fornia was  in  the  full  possession  of  the  Mexican  authorities,  and 
more  than  a  year  previous  to  any  hostile  entry  of  the  forces  of  the 
United  States,  and  more  than  three  years  before  the  cession  of  the 
country  to  this  government.  The^  fact  that  seems  most  to  be  relied 
on  to  maintain  the  suggestion  is,  that  Jimeno,  the  grantee,  was 
the  secretary  of  the  territory  at  the  time,  and  hence  the  grant  an 
act  of  favoritism.  But  there  is  nothing  in  the  decree  of  18th  Au- 
gust, 1824,  of  the  Mexican  congress,  or  in  the  regulations  of  the 
2l8t  November,  1828,  forbidding  such  grants.  On  the  contrary, 
it  is  known  to  be  the  usual  mode  of  remuneration  to  an  officer  of 
the  government  for  meritorious  public  services.     A  preference  is 
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given  to  such  officers  in  the  distribution  of  the  public  lands  by 
the  9th  article  of  decree  of  1824,  above  referred  to. 

It  is  also  objected  that  the  grant  does  not  contain  the  condition 
of  confirmation  by  the  departmental  assembly;  and  also  that  there 
has  been  no  confirmation  by  that  body. 

The  5th  regulation  of  November,  1828,  provides,  that  grants  to 
individuals  or  families  shall  not  be  definitively  valid  without  the 
previous  approbation  of  the  departmental  assembly  to  which  the 
respective  **expediente8"  shall  b6  referred.  There  is  nothing  in 
this  or  any  other  regulation  that  requires  this  condition  to  be 
inserted  in  the  patent. 

It  appears  from  the  records  in  the  case,  that  the  grant  was 
submitted  to  this  body  by  Jimeno  on  the  21st  April,  1846;  and 
that  that  body,  on  the  3d  June  following^  referred  it  to  the  com- 
mittee on  vacant  lands ;  but,  for  aught  that  appears,  no  further 
action  was  had  upon  it.  The  expediente,  however,  which  was 
before  this  body,  seems  afterwards  to  have  been  returned  to  the 
appropriate  office  for  the  keeping  of  these  records,  and  was  found 
in  the  government  archives. 

The  6th  regulation  of  1828  provides  that,  **if  the  governor  does 
not  obtain  the  approval  of  the  departmental  assembly,  he  shall 
report  the  same  to  the  supreme  government,"  together  with  the 
*' expediente,"  for  its  decision.  Inasmuch  as  the  record  of  the 
title  was  found  returned  by  the  governor  to  the  government  ar- 
chives, and  not  forwarded  to  the  supreme  government,  it 
is  *  insisted,  on  behalf  of  the  claimants,  that  the  fair  [  *  563  ] 
presumption  is,  that  the  grant  had  been  approved ;  other- 
wise, it  would  not  have  been  returned  to  government  archives. 

However  this  may  be,  it  is  not  important  to  determine,  as  it  was 
settled,  after  full  consideration,  in  the  case  of  Fremont  v,  United 
States,  17  How.  542,  563,  that  the  omission  to  procure  the  confirm- 
ation under  circumstances  existing  similar  to  those  attending  this 
case  did  not  operate  to  defeat  or  avoid  the  title. 

The  grant,  in  that  case^  to  Alvarado,  was  made  by  the  same  gov- 
ernor, and  in  the  same  year  of  the  present  grant,  and  we  may  add 
that  the  grantee  was  a  military  officer  of  the  government  at  the 
time ;  the  present  grantee  was  a  civil  officer. 

The  same  case  also  furnishes  a  full  answer  to  the  objections,  that 
judicial  possession  was  not  taken  of  the  land.  We  refer  to  the 
grounds  there  stated  without  repeating  them,  as  the  fact  in  their 
case  fully  warrant  the  view  there  presented. 

It  is  also  objected  that  the  grant  does  not  contain  the  usual  con- 
dition of  cultivation  and  habitation  within  the  year.     Neither  the 
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act  of  the  Mexican  congress  of  1824  nor  the  regulations  of  1828, 
prescribed  any  particular  form  of  grants  or  patents  of  the  public 
lands.  And  there  appears  to  have  been  no  uniformity  in  the  con- 
ditions annexed  in  those  issued  by  the  different  political  chiefs,  nor 
even  as  it  respects  those  issued  by  the  same  individual.  Great  lati- 
tude seems  to  have  been  exercised  in  prescribing  these  conditions, 
both  as  to  the  number  and  the  nature  of  them ;  also,  in  respect  to 
the  time  within  which  the  possession  was  to  be  taken  when  inserted 
as  a  condition.  It  is  understood  that  the  condition  was  usually 
dispensed  with  in  cases  where  the  grantee  was  in  actual  possession 
at  the  time  of  the  grant.  It  was  probably  dispensed  with  in  the 
present  case ;  as  the  grantee  was  the  secretary  of  the  territory,  and 
his  services  required  at  the  seat  of  government ;  especially,  as  it 
appears  that  a  civil  disturbance  had  broken  out  between  the  political 
authorities,  and  which  continued  down  until  possession  was  taken 
of  the  country  by  the  United  States  in  1846  and  1847. 

We  think  it  would  be  going  further  than  required  by  any  of  the 
provisions  of  the  law  of  1824,  or  regulations  of  1828,  to  hold  the 
grant  void  for  want  of  this  condition  of  possession  within  a  limited 
time ;  more  especially  as  it  appears  that  actual  possession  was  taken 
of  the  land  as  soon  as  the  state  and  condition  of  the  country  would 
admit,  and  which  has  been  held  ever  since.  And  we  are  the  more 
bound  to  hold  this  construction  in  respect  to  this  particular  condi- 
tion, as  the  court  have  already  held,  after  the  fullest  consideration, 
that,  even  in  cases  where  the  condition  is  contained  in  the  grant,  the 
non-compliance  with  its  terms  will  not  necessarily  have  the  effect  to 

avoid  the  title.     Circumstances  may  excuse  the  omission. 
[  *  564  ]       *  Upon  the  whole,  we  are  satisfied  that  the  judgment 

of  the  court  below  was  right,  and  should  be  a£Srmed. 

Mr.  Justice  Daniel  and  Mr.  Justice  Campbell,  dissented.  For 
the  reasons  of  Mr.  Justice  Daniers  dissent,  see  the  preceding  case 
of  Arguello  v.  The  United  States. 

Mr.  Justice  Campbell,  dissenting. 

In  exercising  the  jurisdiction  conferred  by  the  act  of  congress  of 
the  3d  March,  1851,  in  reference  to  claims  for  lands  in  California, 
it  seems  to  me  this  court  should  be  satisfied  that  the  claimant  has 
received  a  title  from  the  governor,  who  was  a  legal  representative 
of  the  Mexican  nation,  and  that  no  credit  should  attach  to  the  acts 
of  the  usurpers  who  from  time  to  time  occasioned  anarchy  and  civil 
war  in  that  territory ;  that  the  grant  should  be,  in  spirit  and  effect, 
a  colonization  grant,  in  accordance  with  the  Mexican  laws ;  that  it 
should  describe  the  lands  so  that  they  can  be  identified ;  and  that 
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the  conditions  of  improvement  and  occupancy  should  be  substan- 
tially fulfilled.  The  case  before  us  is  a  claim  for  eleven  leagues  of 
land  lying  on  the  Sacramento  river,  with  that  length  and  of  a  league 
in  width.  The  papers  purport  to  have  been  made  during  the  four 
first  days  of  November,  1844,  by  the  governor  of  the  territory,  in 
favor  of  one  Jimeno,  the  secretary  of  the  government.  The  usual 
inquiries  could  not  be  made,  for  the  party  interested  was  charged 
with  the  performance  of  that  duty ;  though  the  governor  recites  that, 
in  making  the  grant,  he  had  conformed  to  the  regulations.  The 
patent  issued  the  4th  November,  1844,  subject  to  the  conditions 
that  juridical  possession  should  be  taken,  and  the  proper  boundaries 
marked  out,  and  that  the  grantee  should  plant  fruit-bearing,  or 
forest  trees  of  some  utility  ;  and  if  he  failed  to  perform  the  condi- 
tions he  should  lose  the  land.  No  act  was  done  by  this  person 
during  1844  or  1845,  or  the  early  part  of  1846,  which  indicates 
any  claim  on  his  part  to  this  land.  There  is  a  petition  entered  by 
himself  on  the  expediente,  directed  to  the  departmental  assembly, 
dated  2l8t  April,  1846,  asking  for  a  confirmation  and  a  certificate 
of  one  Olivera,  dated  3d  June,  1846^  that  it  had  been  presented  and 
referred  to  the  committee  of  public  lands.  Here  the  connection  of 
Jimeno  terminates.  The  preparation  of  these  papers  is  the  whole 
extent  of  that  connection.  In  August,  1847,  the  petitioner,  Larkin, 
consul  of  the  United  States  at  Monterey,  purchases  from  Jimeno 
this  claim  for  one  thousand  dollars,  or  rather,  that  is,  the  price 
recited  in  the  deed  of  Jimeno  to  him.  The  American  flag  had 
been  raised  at  Monterey  twelve  months  before,  and  the  whole 
country  was  then  in  the  possession  of  General  Kearney. 

*  We  have  some  unsatisfactory  evidence  that  Larkin,  [  *  565  ] 
either  in  1847  or  1848,  sent  a  Spaniard  to  enter  upon  this 
land  ;  a  camp,  in  which  he  might  find  a  shelter  and  some  conve- 
niences for  collecting  cattle,  form  the  facts  of  this  settlement. 

Neither  Jimeno  nor  Larkin  entered  upon  or  occupied  the  land. 
This  evidence  merely  shows  that  Larkin  was  laying  the  foundations 
for  a  claim  upon  the  United  States,  and  was  wholly  unconnected 
with  the  Mexican  regulations.  The  evidence  satisfies  me  that  this 
claim  was  fabricated  after  the  difficulties  between  the  United  States 
and  Mexico  had  occurred,  with  a  view  to  enable  the  American  con- 
sul at  Monterey  to  profit  from  it,  in  the  event  of  the  cession  of  the 
country  to  the  United  States.  I  lay  no  stress  upon  the  fact  that 
the  papers  are  found  in  the  archives.  I  presume  Jimeno  was  the 
keeper  of  those  archives.  I  dissent  from  the  judgment  of  the  court 
confirming  this  claim. 
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Albxandbr  Dennistoun  and  others,  Plaintiffs,  v,  Roger  Stewart. 

18  H.  565. 

Chabaoteb  of  Certificate  of  Division  of  Ofihion  keoessaby  to  bbikg  the 

Question  befobe  this  Coubt. 

1.  To  enable  this  conrt  to  decide  on  a  certificate  of  division  of  opinion  between  the 
judges  of  a  circait  court,  the  questions  certified  must  be  matter  of  law,  and  not  matter 
of  fact.  It  must  state  the  point  of  luw  clearly,  without  leaving  this  court  to  weigh 
or  compare  evidence. 

2.  The  points  must  be  stated  separately  and  clearly,  and  must  not  bring  the  whole  case 
here  when  it  consists  of  controverted  matter,  both  of  law  and  facts. 

This  case  is  partly  reported  in  17  How.  606;  21  Curtis,  722. 
As  it  appeared  at  this  time  on  certificate  of  division  of  opinion  on 
several  points,  the  court  refused  to  consider.  The  facts  on  which 
this  refusal  was  founded  are  stated  in  the  opinion. 

It  comes  from  the  circuit  court  for  the  southern  district  of  Ala- 
bama. 

Mr,  PhUUps,  for  plaintiffs. 

Mr,  Stewart,  per  se. 

[  *  566  ]  *Mr.  Justice  Daniel  delivered  the  opinion  of  the  court. 
This  cause  comes  before  us  upon  a  certificate  of  division 
in  opinion  between  the  judges  of  the  circuit  court  of  the  United 
States  for  the  6th  circuit  and  southern  district  of  Alabama. 

The  evidence  before  the  circuit  court  on  which  the  division  in 
opinion  arose  was  of  the  following  character: 

The  defendant,  on  the  9th  day  of  September,  1850,  at  Mobile,  in 
the  names  of  James  Beid  and  Co.,  of  which  firm  the  defendant  was 
a  member,  drew  a  bill  on  Henry  Goa  Booth,  at  Liverpool,  for  the 
sum  of  forty-four  hundred  and  seventeen  pounds  fourteen  shillings 
and  eleven  pence  sterling,  payable  at  sixty  days'  sight,  to  the 
order  of  the  drawers  in  London,  on  account  of  1,058  bales  of  cot- 
ton, shipped  by  the  drawers  to  the  drawee  by  the  ship  Windsor 
Castle. 

This  bill  was  indorsed  by  the  defendant,  by  the  name  and  style 
of  his  firm,  to  the  plaintiffs,  and,  after  acceptance,  having  been 
returned  protested  for  non-payment,  an  action  of  aaaumpsit  was 
brought  for  the  amount  of  the  bill  and  charges  by  the  indorsees 
against  the  defendant  as  drawer. 

Upon  the  trial  before  the  circuit  court  there  were  introduced  and 
read  the  testimony  of  sundry  witnesses,  examined  on  the  part  both 
of  the  plaintiffs  and  the  defendant. 
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Tho  object  of  the  plaintiffs  was  to  sustain  their  right  of  recovery 
upon  the  bill,  ty  showing  that  this  right  had  not  been  lost  or 
impaired  by  any  irregularity  or  delinquency  of  the  plaintiffs  as 
indorsees  and  holders  of  the  bill  for  value. 

*  By  the  evidence  adduced  by  the  defendant  it  was  de-  [  *  567  ] 
signed  to  show  that,  previously  to  the  purchase  of  the 
1,058  bales  of  cotton,  and  as  a  part  of  the  agreement  on  which  the 
purchase  was  to  be  made,  the  defendant,  or  the  person  or  persons 
by  whom  the  funds  for  that  purchase  should  be  advanced,  should 
hold  the  bill  of  lading  of  the  cargo  as  security  for  such  advances ; 
that  this  agreement  was  adopted  by  the  plaintiffs,  who  required 
and  received  the  bill  of  lading  as  a  precedent  condition  to  their 
purchase  of  the  bills  drawn  on  Booth  by  the  defendant ;  that  the 
bill  of  lading  thus  received  as  a  security,  was  transmitted  by  the 
plaintiffs  to  a  branch  of  their  firm  in  Liverpool,  and  by  the  Liver- 
pool branch,  with  the  knowledge  and  in  violation  of  that  agree- 
ment, was  surrendered  to  one  Byrne,  a  creditor  of  Booth,  and  thus 
diverted  from  the  purposes  it  was  intended  to  secure. 

Upon  the  instructions  prayed  from  the  court  to  the  jury,  the  court 
were  divided  in  opinion  upon  the  following  questions: 

1 .  Whether  the  firm  of  Dennistoun,  Wood,  and  Co. ,  of  New  York, 
or  the  plaintiffs,  were  bound  to  hold  the  said  bill  of  lading  for  the 
shipment  on  the  said  Windsor  Castle  as  a  security  for  the  bill  of 
exchange  described  in  the  declaration,  and  whether  any  amount  of 
loss  arising  to  the  said  defendant  from  their  failure  to  hold  the  said 
bill  for  the  purpose  of  securing  the  proceeds  of  the  cotton  specified 
therein,  for  the  payment  of  the  bill  of  exchange  described  in  the 
declaration,  can  be  used  as  a  defense  against  the  bill,  or  any  part 
thereof. 

2.  Whether  the  said  Dennistoun  and  Co.  were  required  to  hold 
the  said  bill  of  lading  as  a  security  for  any  bill  of  exchange  drawn 
by  the  defendant  or  his  agents  upon  the  said  shipment  of  cotton, 
other  than  those  to  which  the  same  was  attached,  or  of  which  they, 
the  said  plaintiffs,  had  specific  and  direct  notice  at  the  time  of  the 
settlement  with  Byrne  in  the  manner  stated  in  the  depositions ;  and 
whether  notice  to  Dennistoun,  Wood,  and  Co.,  in  New  York,  was 
operative  as  a  notice  to  the  plaintiffs  in  Liverpool,  though  no  notice 
was  received  by  the  house  in  Liverpool  of  such  outstanding  bill 
before. said  settlement. 

3.  Whether,  if  the  plaintiffs  surrendered  the  said  bill  of  lading 
to  the  said  Byrne,  under  a  promise  from  him  that  the  proceeds  of 
the  cotton  should  be  applied  to  the  payment  of  bills  that  might  come 
forward,  and  that  this  bill  should  subsequently  come  forward ;  and 
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that  the  plaintiffs  have  failed  to  sue  said  Byrne,  or  to  take  any 
other  legal  proceeding  against  him,  and  that  the  said  Byrne  has 
the  proceeds  of  the  cotton  more  than  sufficient  to  pay  the  bill, 
these  facts  or  any  other  facts  in  connection  therewith  that  are  con- 
tained in  the  said  testimony,  offer  any  defense  against  the  case  of 

the  plaintiffs. 
[  *  568  ]       *  4.  Whether  any  view  of  the  evidence  introduced  upon 
the  said  trial  and  hereto  attached,  would  warrant  the  jury 
in  finding  for  the  defendant,  upon  this  point  of  the  defense  to  the 
case  of  the  plaintiffs. 

5.  And  the  further  question  arose,  whether  the  statute  of  Ala- 
bama regulating  the  damages  upon  bills  of  exchange  like  the  pres- 
ent, returned  under  protest,  regulates  the  rate  of  damage  in  this 
case. 

We  think  that  our  jurisdiction  of  the  questions  certified  on  the 
record  of  this  cause,  is  fordidden  by  previous  decisions  of  this  court, 
bearing  upon  those  questions  considered  separately,  as  well  as  upon 
the  case  as  presented  by  them  in  an  aggregate  point  of  view. 

In  the  interpretations  by  this  conrtof  the  act  of  congress  of  April 
29,  1802,  authorizing  divisions  of  opinion  at  circuit  to  be  certified, 
the  following  requisites  have  been  prescribed  as  indispensable  to 
the  jurisdiction  of  this  court  over  questions  upon  which  the  judges 
shall  have  been  opposed  in  opinion. 

1.  They  must  be  questions  of  law  and  not  questions  of  fact — not 
such  as  involve  or  imply  conclusions  or  judgment  by  the  judges 
upon  the  weight  or  effect  of  testimony  or  facts  adduced  in  the  cause. 
Vide  Wilson  v.  Barnum,  8  How.  258.  And  the  question  or  ques- 
tions upon  which  the  judges  were  opposed  in  opinion  must  be  dis- 
tinctly and  particularly  stated  with  reference  to  that  part  of  the 
case  upon  which  such  question  or  questions  shall  have  arisen.  Vide 
The  United  State?^  v.  Briggs,  5  How.  208.  It  is  said  by  the  chief 
justice  in  delivering  the  opinion  of  the  court  in  this  case,  ^^  we  are 
not  authorized  to  decide  in  such  cases  unless  the  particular  point 
upon  which  the  judges  differed  is  stated;''  again  he  says:  ^Hhe 
difference  of  opinion  is  indeed  stated  to  have  been  on  the  point 
whether  the  demurrer  should  be  sustained.  But  such  a  question 
can  hardly  be  called  a  point  in  the  case  within  the  meaning  of  the 
act  of  congress,  for  it  does  not  show  whether  the  difficulty  aroeeupon 
the  construction  of  the  act  of  congress  on  which  the  indictment  was 
founded,  or  upon  the  form  of  proceeding  adopted  to  inflict  the  pun- 
ishment, or  upon  any  supposed  defect  in  the  counts  in  the  indict- 
ment. On  the  contrary,  the  whole  case  is  ordered  to  be  certified 
upon  the  indictment,  demurrer,  and  joinder,  leaving  this  court  to 
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look  into  the  record  to  determine  for  itself,  whether  any  sufficient 
objection  can  be  made  in  bar  of  the  prosecution. 

2.  The  points  stated  must  be  single,  and  must  not  bring  up  the 
whole  case  for  decision. 

In  the  establishment  of  this  position,  the  rulings  of  this  court 
have  been  reiterated,  and  most  explicit. 

Beginning  with  the  case  of  the  United  States  v.  John 
Bailey,  *9  Pet.  257,  it  is  in  that  case  declared  by  the  late  [  *  569  ] 
chief  justice,  that  '^the  language  of  the  6th  section  of  the 
act  to  amend  the  judicial  system  of  the  United  States,  shows  conclu- 
sively, that  congress  intended  to  provide  for  a  division  of  opinion 
on  single  points  which  frequently  occur  in  the  trial  of  a  cause  ;  not 
to  enable  a  circuit  court  to  transfer  an  entire  cause  into  this  court 
before  a  final  judgment;  a  construction  which  would  authorize 
such  a  transfer  would  counteract  the  policy  which  forbids  writs  of 
erroY  or  appeals  until  the  judgment  or  decree  be  final."  To  the 
same  efiect,.and  enunciated,  in  language  equally  if  not  even  more 
explicit,  will  be  found  the  decisions  of  Adams  and  Co.  v.  Jones, 
12  Pet.  207 ;  of  White  v.  Turk  et  al,  lb.  238 ;  of  Nesmith  v. 
Sheldon  et  al,  6  How.  41  ;  of  Webster  v.  Cooper,  10  lb.  54. 

Upon  the  trial  in  the  circuit  court  the  examination  of  witnesses 
was  introduced  and  relied  on  both  by  plaintiffs  and  defendant  to 
show  the  nature  of  the  agreement  upon  which  the  cargo  of  The 
Windsor  Castle  was  purchased,  and  upon  which  the  plain tifis  con- 
sented to  purchase  and  did  purchase  the  bills  drawn  by  the  defend- 
ant upon  Booth ;  the  character  of  the  security  profiered  and  said 
to  have  been  accepted  in  the  bill  of  lading  for  the  indemnity  of  the 
plaintiffs  in  purchasing  the  bills  drawn  upon  Booth,  and  the  obliga- 
tion of  the  same  plaintiffs  not  to  surrender  that  security,  nor  to  use 
it  to  the  detriment  of  the  defendant.  The  case  was  not  placed 
before  the  judges  upon  any  general  or  settled  principle  of  the  law- 
merchant,  nor  was  their  opposition  in  opinion  founded  upon  a  case 
moulded  and  governed  simply  by  that  law,  but  they  have  divided 
upon  a  case  which  was  or  might  have  been  affected  by  facts  heard 
in  evidence,  the  influence  of  which  facts,  as  controlling  the  acts 
and  obligations  of  the  parties,  fell  peculiarly  and  properly  within 
the  province  of  the  jury. 

Again,  we  do  not  think  that  the  certificate  of  the  judges  of  the 
circuit  court  conforms  to  the  settled  interpretation  of  the  act  of 
congress  as  expounded  by  the  cases  cited,  in  presenting  to  this 
court  any  single  or  specific  question  of  law  arising  in  the  progress 
of  the  cause,  but  that  it  refers  to  this  court  the  entire  law  of  the 
case  as  it  might  arise  upon  all  the  facts  supposed  by  the  court,  and 
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which  have  not  been  found  by  the  jury.  We  are  therefore  of  the 
opinion  that  this  court  cannot  take  jurisdiction  of  this  case  as  cer- 
tified from  the  circuit  court,  but  that  it  should  be  remanded  to  thai 
court  to  be  proceeded  in  according  to  law. 


THE  STEAMER  OREGON. 


Roger  A.  Heirn,  Appellant,  v.  Joseph  and  Prangib  Rooga. 
Same  v,  Robert  Turner  and  W.  Twiford. 

18  H.  570. 
Admiralty — Appeal  from  a  pro  forma  Decree — Steamboats  must  keep  out  or 

THE  WAT  OF  SaIL  VESSELS. 

1.  This  coart  will  take  jarisdiction,  though  the  decree  helow  be  pro  forma,  where  the 
circait  judge  on  appeal  from  ^e  district  court  is  interested. 

2.  It  is  a  rule  of  this  court  that,  when  a  steamer  approaches  a  sailing  vessel,  the  latter 
should  keep  steadily  on  her  course,  and  the  former  is  required  to  keep  oat  of  the 
way.     10  How.  557.  v 

3.  The  rule  of  the  Trinity  masters  is  also  adopted  by  this  court,  that  where  two  veeseU 
on  opposite  tacks  are  approaching  each  other,  each  should  go  to  the  right,  passing 
the  other  on  the  larboard  side. 

4.  These  rules  being  established,  every  deviation  from  them  should  be  chargeable  as  a 
fault,  that  there  may  be  no  uncertainty  in  the  course  to  be  pursued  in  the  presenod 
of  a  threatened  collision. 

These  cases  originated  in  two  libels  filed  against  the  steamer 
Oregon  in  the  district  court  for  the  southern  district  of  Alabama, 
one  for  damage  by  collision  to  the  cargo  of  the  schooner  William 
Ozman,  and  the  other  for  damage  to  the  schooner.  The  district 
court  decreed  in  favor  of  the  libellants  in  both  cases.  On  appeals 
to  the  circuit  court,  an  order  was  entered  in  each  case  "that  the 
cause  being  submitted  to  the  court,  a  decree  is  rendered  pro  format 
the  presiding  judge  having  been  of  counsel  for  defendants,  affirm- 
ing the  judgment  that  was  rendered  in  this  case  in  the  district 
court,  namely,"  &c. 

On  appeal  to  this  court,  the  nature  of  the  decree  was  called  to  its 
attention,  when,  after  consultation,  it  was  decided  that  this  court 
had  jurisdiction,  and  ordered  the  cases  for  argument. 

Mr,  Nelson  and  Mr,  Johnson,  for  appellant. 

Mr,  Phillips,  for  appellees. 

[  *  571  ]      *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
These  are  appeals  in  admiralty^  from  the  circuit  court 
for  the  southern  district  of  Alabama. 
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The  first  case  is  an  appeal  from  the  decree  of  the  circuit  court  for 
damages  resalting  from  a  collision  between  the  schooner  William 
Ozman  and  the  steamer  Oregon,  in  the  bay  of  Mobile,  on  the  8th 
of  September,  1849,  whereby  one  hundred  and  forty  bales  of  cotton 
on  board  said  schooner,  alleged  to  belong  to  the  appellees,  were  in- 
jured, and  in  part  destroyed. 

A  similar  libel  was  filed  by  the  appellees  as  the  owners  of  the 
schooner,  claiming  damages  for  the  injuries  done  to  the  vessel. 
The  libels  are  substantially  the  same,  and  they  both  rest  on  the 
same  evidence. 

The  collision  took  place  in  the  bay  of  Mobile,  where  it  is  eleven 
miles  wide,  and  suflScient  depth  of  water  for  the  navigation  of  ves- 
sels. The  schooner  was  sailing  down  the  bay  before  the  wind  at 
the  rate  of  six  miles  an  hour.  The  Oregon  was  on  her  passage 
from  New  Orleans  to  Mobile,  and  was  running  at  the  rat^  of  eight 
miles  per  hour.  It  was  a  starlight  night,  and  the  moon  also  shone. 
The  collision  occurred  before  daylight;  but  the  vessels  in  approach- 
ing each  other  were  seen  from  a  mile  and  a  half  to  two.  miles. 
Under  such  circumstances,  it  is  extraordinary  that  they  should 
come  in  contact. 

The  witnesses  on  board  The  Oregon  say,  that  as  the  vessels  ap- 
proached each  other,  the  schooner  suddenly  changed  her  course, 
which  caused  the  collision ;  whilst  the  witnesses  on  board  the 
schooner  state,  it  was  occasioned  by  the  change  of  her  course  by  the 
steamer.  In  such  a  conflict  of  testimony,  where  the  vessels  were 
both  steamers  or  sailing  vessels,  and  there  were  no  leading  facts 
for  discrimination,  fault  would  be  chargeable  to  both  vessels.  But 
in  the  case  before  us  the  vessels,  in  regard  to  a  collision,  occupy  a 
very  different  relation  to  each  other.  The  steamer,  having  the 
propelling  power,  is  under  the  control  of  her  pilot.  Her  course 
may  be  changed,  and  her  progress  checked  or  arrested. 
Having  this  power  to  avoid  a  collision  *  with  a  vessel  pro-  [  *  572  ] 
pelled  by  the  wind,  she  is  generally  chargeable  with 
fault,  when  such  an  occurrence  happens.  The  exception  to  this 
rule  must  be  clearly  established,  by  strong  circumstances,  to  ex- 
cuse the  steamer. 

The  vessels  in  question  saw  each  other  at  the  distance  of  more 
than  a  mile,  probably  a  mile  and  a  half  to  two  miles.  The 
Oregon  was  steering  near  a  •due  north  course;  the  course  of  the 
schooner  was  south.  Both  vessels  continued  their  course  until 
they  came  within  one  hundred  and  fifty  yards  of  each  other.  As 
evidence  that  the  steamer  changed  her  course,  the  fact  is  relied  on 
that  the  schooner  ran  into  the  steamer,  a  little  forward  of  mid- 
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ships,  with  her  bow.  This  result  might,  possibly,  have  followed  a 
change  of  course  by  the  schooner.  But,  as  the  movement  of  the 
steamer  was  more  rapid  than  the  schooner,  such  an  occurrence 
would  not  be  so  likely  to  happen,  as  an  attempt  by  the  steamboat 
to  pass  the  bow  of  the  schooner. 

Several  experts  were  examined  on  both  feides  to  show  that  the 
theory  of  each  is  wrong,  judging  from  the  injury  received  by  The 
Oregon.  The  witnesses  give  their  opinions  without  reserve  on 
this  subject.  We  derive  but  little  light  from  this  part  of  the 
examination. 

In  St,  John  v,  Paine,  10  How.  557,  this  court  say :  **  As  a  gen- 
eral rule,  therefore,  when  meeting  a  sailing  vessel,  whether  close- 
hauled  or  with  the  wind  free,  the  latter  has  a  right  to  keep  her 
course,  and  it  is  the  duty  of  the  steamer  to  adopt  such  precautions 
as  will  avoid  her."  Practically,  when  a  rule  for  this  purpose  is 
laid  down,  it  is  rendered  ineffectual  by  admitting  exceptions  to  it. 
The  mind  begins  to  waver  as  soon  as  the  danger  arises,  and  the 
exception,  rather  than  the  rule,  becomes  a  subject  of  solicitude  with 
the  masters  of  both  boats ;  and  this,  practically,  annuls  the  rule, 
and  causes  the  movements  of  both  vessels  to  be  uncertain.  If  the 
rule  were  absolute,  and  an  insuperable  difficulty  should  prevent 
one  of  the  boats  from  observing  it,  it  would  be  safer  and  better  to 
slow  the  vessel  or  stop  it,  until  the  danger  shall  be  passed.  This 
would  occur  so  seldom  as  to  be  inappreciable,  when  compared  to 
the  safety  it  would  secure.  The  rule  adopted  by  the  Trinity  mas- 
ters, and  sanctioned  by  this  court,  is  the  safe  one,  that  when  two 
vessels  on  opposite  tacks  are  approaching  each  other,  each  should 
turn  to  the  right,  passing  each  other  on  the  larboard  side.  This 
rule  is  too  simple  to  be  misunderstood,  and  if  observed,  collisions 
would  not  occur  between  moving  boats,  whether  propelled  by  sails 
or  steam.  The  rule  once  established,  every  deviation  from  it  should 
be  chargeable  as  a  fault. 

The  rule  of  .this  court  is,  when  a  steamer  approaches  a  sailing 
vessel,  the  steamer  is  required  to  exercise  the  necessary 
[  *  573  ]  *  precaution  to  avoid  a  collision,  and  if  this  be  not  done, 
prima  facie  the  steamer  is  chargeable  with  fault.  Whe- 
ther this  rule  be  regarded  or  the  weight  of  the  testimony,  we 
think,  in  the  present  case.  The  Oregon  was  in  the  wrong.  The 
decrees  of  the  circuit  court  are  therefore  affirmed. 

Mr.  Justice  Catron  and  Mr.  Justice  Daniel  dissented. 

Mr.  Justice  Daniel.    I  am  constrained  by  a  sense  of  duty  to, 
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differ  with  the  court  in  their  determiaation  to  take  cognizance  of 
these  causes. 

It  is  my  deliberate  opinion  that  these  causes^  in  the  form  in 
which  they  were  presented  to  our  consideration,  fall  within  no  one 
of  the  categories,  either  in  the  constitution  or  the  laws  of  the  United 
States^  by  which  the  jurisdiction  of  this  court  or  that  of  the  circuit 
courts,  have  been  conferred  or  prescribed. 

The  first  thing  to  be  observed  with  reference  to  these  cases  is  the 
fieu^t  that  they  are  cases  in  which  confessedly  no  decision  has  been 
made,  no  opinion  formed  or  expressed,  nor  any  judicial  action  had 
by  the  circuit  court,  in  which  the  judges  by  their  certificate  declare, 
that  they  have  forborne  to  mature  or  declare  any  judgment  upon 
their  character,  and  which  they  have  sent  to  this  court  in  effect  to 
be  moulded  and  settled  ah  origine  by  this  court. 

The  true  inquiry  as  to  such  a  proceeding  is,  can  this  be  done  in 
conformity  with  the  letter;  the  spirit,  or  the  beneficial  ends  and 
design  of  the  constitution  and  laws? 

In  article  3,  sect.  2,  of  the  constitution,  the  jurisdiction  of  this 
court,  both  original  and  appellate,  is  defined.  The  former  is  lim- 
ited to  cases  affecting  ambassadors,  other  public  ministers  and 
consuls.  In  all  the  other  cases  enumerated  in  this  article,  the 
jurisdiction  of  this  court  is  appellate. 

To  my  mind  it  would  involve  a  solecism  too  gross  for  a  moment's 
consideration,  to  suppose  that  by  any  distortion,  the  language  or 
objects  of  this  article  of  the  constitution  could  be  so  interpreted  as 
to  invest  this  court  with  an  appellate  power  over  its  own  decisions; 
and  yet  it  is  not  less  an  extravagance  and  a  solecism,  to  contend 
that  this  court  can  by  any  direct  or  indirect  agency,  shape  the  orig- 
inal decision  of  any  and  every  case  which  may  be  pending  in  a 
circuit  court,  and  then  recall  such  decision  into  this  forum  for  a 
mere  reiteration  of  what  they  had  already  determined  and  done, 
under  the  mere  show  of  an  appellate  or  revising  jurisdiction.  The 
framers  of  the  constitution  too  well  understood  the  nature  of  human 
frailty,  the  influence  of  prepossession  or  vanity  to  believe  that,  by 
such  a  proceeding,  either  wisdom  or  impartiality,  or  the  safety  of 
private  right  would  be  promoted. 

*  They  have  authorized  no  such  proceeding,  and  the  ex-  [  *  574  ] 
positions  of  the-  constitution  given  in  the  organization  of 
the  courts  by  the  acts  of  congress,  conclusively  show  the  conviction 
of  the  legislature  as  to  the  importance  of  restricting  the  several 
courts  to  that  sphere  within  which  their  functions  could  be  exer- 
cised wisely,  impartially,  and  without  the  danger  of  bias  or  disturb- 
ance from  foregone  conclusions. 


r 
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Thus,  in  the  ''Act  to  establish  the  judicial  courts  of  the  United 
States,"  it  is  provided  by  the  22d  section  of  that  act,  that  final 
judgments  and  decrees  in  civil  actions  and  suits  in  equity  in  a  cir- 
cuit court,  may  be  re-examined  and  reversed  or  affirmed  in  the 
supreme  court. 

In  the  construction  of  this  section  the  inquiry  first  suggests  it- 
self, what  is  it  which  the  act  of  congress  permits  to  be  affirmed  or 
reversed?  The  answer  is,  a  judgment  or  decree.  What  is  a  judg- 
ment or  decree?  It  is  an  act  or  conclusion  of  the  mind,  founded 
upon  a  view  of  all  the  facts  and  circumstances  surrounding  the 
subject  as  to  which  that  conclusion  is  formed ;  and  it  is  to  be  a  final 
judgment,  showing  still  more  clearly  that  all  the  facts  and  circum- 
stances have  been  weighed  and  appreciated.  Such  a  judgment,  it 
is  provided  by  the  statute,  may  be  re-examined  by  this  court.  Can 
it  be  rationally  contended  that  such  a  judgment  as  the  statute 
describes  can  be  affirmed  of  a  proceedin'g  which  on  its  face  declares 
that  no  conclusion  upon  any  fact  or  circumstance,  nor  on  any  ques- 
tion of  law  connected  with  it,  has  been  formed?  That  all  that  has 
occurred  is  a  mere  formality,  and  nothing  more,  and  has  been 
adopted  expressly  to  avoid  a  judgment.  How  can  that  be  said  to 
be  re-examined,  as  to  which  it  is  admitted  there  has  been  no  pre- 
vious examination? 

Turning  in  the  next  place  to  the  law  by  which  divisions  of  opin- 
ion are  authorized  to  be  certified  to  this  court,  we  find  the  lan- 
guage of  the  law  to  be  thus.  Act  of  April  29,  1802,  §  6,  2  Stats, 
at  Large^  159,  ''That  whenever  any  question  shall  occur  before  a 
circuit  court,  upon  which  the  opinions  of  the  judges  shall  be  op- 
posed, the  point  upon  which  the  disagreement  shall  happen,  shall, 
during  the  same  term,  upon  the  request  of  either  party  or  their 
counsel,  be  stated  under  the  direction  of  the  judges,  and  certified 
under  the  seal  of  the  court  to  the  supreme  court."  Here  then  is 
the  sole  authority  by  which  certificates  of  division  in  opinion  are 
permitted  or  directed;  and  what  does  that  authority  explicitly 
require?  That  there  shall  be  pending  in  the  circuit  court  a  ques- 
tion or  questions  upon  which  the  opinions  of  the  judges  shall  be 
opposed ;  that  there  must  be  a  disagreement  between  the  judges, 
and  that  only  the  point  upon  which  such  disagreement  shall  happen, 
shall  be  certified.  Can  language  be  possibly  plainer  than 
[  *  676  ]  this?  I  will  not  so  far  ofiend  against  *  common  sense,  as 
to  attempt  an  argument  to  show  that  opposition  in  opinion 
or  disagreement  has  not  existed  between  persons  as  to  a  matter  with 
reference  to  which  they  have  formed  or  expressed  no  opinion  what- 
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soever,  and  with  regard  to  which  they  declare  that  such  is  the 
truth  of  the  case. 

The  cases  before  us  comprise  no  one  requisite  prescribed  by  the 
constitution  and  act  of  congress.  Let  us  for  an  instant  look  to  the 
consequences  likely  to  ensue,  which  indeed  must  inevitably  ensue^ 
from  the  doctrine  now  promulged  from  this  court.  There  are  at 
this  time,  it  is  believed,  thirty-one  States  in  this  Union,  besides 
several  territories ;  and  of  these  territories  it  has  been  recently 
stated  on  the  floor  of  congress  there  is  space  sufficient  for  the  for- 
mation of  sixty  additional  States.  In  a  majority  of  the  existing 
States  there  have  been  created  more  than  one  district  court,  invested 
with  circuit  court  jurisdiction.  If  this  privilege  of  forcing  upon 
the  supreme  court  the  original  decision  of  causes  instituted  in  the 
circuit  courts  be  legitimate,  it  appertains  to  every  court  possessing 
circuit  court  jurisdiction  existing  in  the  States  already  members  of 
the  confederacy,  and  must  appertain  equally  to  any  number  how- 
ever augmented.  It  cannot  be  extended  to  a  portion  of  the  courts 
and  denied  to  the  residue. 

To  those  who  already  feel  the  burden  of  the  litigation  of  this 
extended  country,  when  restricted  within  the  narrowest  limits  pre- 
scribed by  the  constitution  and  laws,  it  need  not  be  shown  what  are 
to  be  the  eflTects  of  throwing  upon  them  the  entire  mass  of  circuit 
court  duty  and  cognizance ;  but  beyond  those  who  more  immedi- 
ately experience  those  effects,  it  becomes  a  subject  of  gravest 
reflection  to  every  one  interested  in  the  regular  and  effectual  ad- 
ministration of  the  law  in  the  federal  courts. 

But  it  has  been  said  that  the  practice  sanctioned  by  the  decision 
in  this  case  is  warranted  by  the  authority  of  precedent  in  this 
court.  It  is  undeniably  true,  that  instances  like  the  present,  with- 
out having  their  nature  or  tendencies  brought  by  argument  to  the 
test  of  examination,  have  several  times  occurred.  But  can  the 
simple  fact  that  such  instances  have  occurred,  affect  their  justifica- 
tion in  violation  of  the  constitution  and  law,  and  to  the  absolute 
destruction  of  everything  like  efficiency  in  the  federal  courts? 

I  am  fully  impressed  with  the  iniportance  of  precedent,  and 
would  never  attempt  to  impair  its  influence  within  the  sphere  of  its 
legitimate  authority  ;  but  I  can  never  yield  to  it  my  support,  much 
less  implicit  obedience,  when  invoked  for  the  purpose  either  of  in- 
troducing or  hallowing  abuses.  If  the  mere  existence  or  the  preva- 
lence of  these  can  impart  to  them  either  authority  or  sanctity,  the 
cause  of  justice  or  morals  would  indeed  be  desperate; 
there  could  never  be  reformation.  There  has  *  perhaps  [  *  576  ] 
never  been  a  time  in  which  many  abuses  in  politics,  law, 
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morals,  and  religion  have  not  obtained  currency ;  indeed,  the  human 
imagination  can  hardly  picture  an  error,  a  folly,  a  vice,  or  a 
crime,  which  has  not  had  its  prototype.  But  the  decision  cannot 
invoke  the  weight  or  authority  of  established  precedent  in  its  sup- 
port. On  the  contrary  the  more  recent  and  well  considered  cases 
determined  by  this  tribunal,  are  in  direct  opposition  thereto.  With- 
out entering  upon  them  at  large,  the  cases  of  White  v.  Turk  et  cd. 
12  Pet.  238 ;  of  The  United  States  v.  Stone,  14  Pet.  524  ;  of  Nes- 
mith  V,  Sheldon  et  al.  6  How.  41  ;  and  of  Webster  v.  Cooper,  10 
How.  54,  are  confidently  appealed  to  in  support  of  this  position. 
These  cases,  so  well  considered,  and  so  recently  ruled,  are  now  in 
effect  reversed,  for  the  purpose  of  reviving  a  practice  unauthorized 
by  the  constitution  or  by  the  legislation  of  congress ;  a  practice 
necessarily  fruitful  of  great  mischief. 

I  object  in  fine  to  the  decision  in  this  case,  because  to  me  it 
seems  calculated  to  impair,  if  not  to  destroy,  that  satisfaction  and 
confidence  which  it  is  so  desirable  should  everywhere  prevail  with 
reference  to  the  proceedings  of  this  tribunal. 

With  private  persons,  or  in  governments,  or  in  public  bodies  of 
any  description,  there  is  no  experiment  or  course  of  action  more 
pregnant  with  danger,  than  is  the  exercise  or  the  effort  to  exercise 
forbidden  or  even  doubtful  powers.  Such  an  assumption  rarely  fails 
to  react,  or  to  operate  reflectively  upon  those  by  whom  it  is  essayed; 
never,  indeed,  except  in  instances  in  which  it  can  be  sustained  by 
a  power  absolute  and  irresponsible  enough  to  repress  opposition,  or 
to  silence  the  expression  of  public  sentiment.  In  such  instances, 
but  in  those  only,  the  act  or  the  attempt  can  be  safe.  But  under 
our  system  of  polity  no  immunity  was  ever  designed,  much  less  has 
one  been  provided  for  anything  of  this  kind.  With  whatever 
deference  and  to  whatever  extent,  therefore,  the  opinions  of  this 
tribunal  may  be  recognized,  (and  by  no  one  will  they  within  their 
proper  bounds  be  maintained  with  truer  loyalty  than  by  myself,) 
yet  when  challenged  to  obedience  to  those  opinions,  I  am  bound 
to  remember  that  the  constitution  is  above  all  and  over  all,  and 
that  public  opinion  conveyed  through  il;s  legitimate  channel,  the 
legislation  of  the  country^  will  cause  itself  to  be  heard  and 
respected. 
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Adam  Ogilvib  and  others,  Complainants,  v.  The  Knox  Insurance 

Company  and  others. 

18  H.  577. 
Questions  certified  Improperly  ok  Division  of  Opinion. 

1  On  a  bill  in  equity  the  question  of  fraud  is  a  mixed  one  of  law  and  fact,  and  unless 
the  facts  are  so  certified  as  to  raise  the  question  distinctly,  this  court  cannot  take 
jurisdiction. 

2.  Nor  can  this  court,  on  such  insufficient  data,  determine  whether  depositions  are  com- 
petent evidence,  where  the  contents  of  the  depositions  are  not  in  the  record. 

The  case  comes  here  by  certificate  of  division  of  opinion  between 
the  judges  of  the  circuit  court  for  the  district  of  Indiana.  All  that 
is  necessary  to  understand  the  decision  of  the  court  is  stated  in  the 
opinion. 

*  Mr.  Justice  Daniel  delivered  the  opinion  of  the  court.  [  *  579  ] 

*  The  complainants,  by  bill  in  equity,  claim  an  indem-  [  *  580  ] 
nity  for  losses  upon  policies  issued  to  them  by  the  company. 

They  allege  that  the  company  by  its  charter,  were  authorized  after 
their  organization,  to  increase  the  amount  of  their  stock  by  further 
subscriptions  thereto.  That  in  virtue  of  the  authority  of  this  per- 
mission, several  individuals  who  are  made  defendants  to  the  bill, 
did  in  June,  1850,  subscribe  for  shares  in  the  company ;  that  they 
had  paid  in  cash  a  portion  of  those  shares,  and  had  executed  for 
the  residue  securities  which  were  still  unpaid.  The  bill  further 
alleges,  that  the  company  are  destitute  of  funds  or  property  which 
can  be  reached  by  execution,  and  prays  that  the  amounts  subscribed 
by  the  individual  defendants  as  stockholders,  and  which  are  still 
unpaid,  may  be  applied  to  the  satisfaction  of  the  demand  of  the 
complainants. 

The  answer  of  the  company,  which  is  not  made  a  part  of  this 
record,  is  stated  to  contain  a  general  admission  of  the  charges  in 
the  bill.  The  individual  defendants,  whilst  they  do  not  deny  their 
subscription  to  the  stock  of  the  company,  nor  their  execution  of 
the  securities  for  the  payment  of  that  subscription,  deny  their 
liability  to  payment  thereof  upon  the  ground  that  their  subscrip- 
tion, and  the  execution  of  those  securities,  were  obtained  from  them 
by  fraudulent  representations  by  the  agent  of  the  company,  as  to 
the  amount  of  the  stock  actually  subscribed,  and  as  to  the  funds 
possessed  by  the  company.  The  depositions  of  three  of  the  indi- 
vidual deiendants  were  offered  in  evidence  on  behalf  of  otherS| 
who  were  co-defendants,  to  prove  the  fraud  in  the  agent  of  the 

company  alleged  in  the  answers,  and  were  excepted  to  as  incom- 
Vol.  i— 32 
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petent  evidence.  But  the  facts  stated  by  these  witnesses  are  not  set 
forth  in  the  record.  At  the  hearing  the  following  order  was  made  by 
the  court,  viz :  And  now  at  the  May  term  1855,  under  the  pleadings 
and  on  the  facts  above  set  forth,  the  following  questions  occurred: 

1.  Are  the  depositions  of  the  defendants,  Savitz,  Culloro,  and 
Schwartz,  under  the  circumstances  of  this  case  and  to  the  effect 
above  stated,  competent  as  evidence  for  their  co-defendants? 

2.  Will  the  fraud  of  the  agent  of  the  Knox  Insurance  Company 
in  procuring  said  subscriptions,  notes,  and  bills,  if  sufficient  to 
avoid  the  said  subscriptions,  notes,  and  bills,  as  against  the  said 
insurance  company,  be  a  defense  against  the  complainants  in  this 
suit? 

Upon  the  first  question  propounded  by  the  certificate  in  this 
case,  we  deem  it  necessary  to  express  an  opinion,  because,  what- 
ever might  be  the  opinion  of  this  court  as  to  the  degree  of  interest 
which  shall  disqualify  a  witness,  we  consider  the  solution  of  any  sach 
question  as  irrelevant,  under  the  considerations  by  which  our  opinion 
upon  this  case  as  presented  to  us  must  be  controlled. 
[*581]  *The  foundation  of  the  case  certified  is,  first  the  as- 
sumption of  fraud  practiced  by  the  agent  of  the  insurance 
company;  and,  secondly,  an  inquiry  as  to  the  liability  of  the  com- 
pany resulting  from  the  connection  of  the  company  as  principal 
with  their  agent,  and  from  the  character  of  the  fraud  assumed,  as 
above.  * 

The  question  of  fraud  or  no  fraud,  is  one  necessarily  compounded 
of  fact  and  of  law ;  and  without  a  correct  and  precise  knowledge 
of  the  facts  from  which  the  legal  conclusion  should  be  deduced,  it  is 
not  easy  to  perceive  how  any  legal  conclusion  can  be  reached. 

In  this  case,  as  certified,  there  is  no  fact  shown  by  which  the 
precise  connection  of  this  alleged  agent  with  the  company  is  estab- 
lished ;  or  the  character  or  extent  of  any  representations  said  to 
have  been  made  by  him,  and  upon  which  it  is  assumed  that  the 
company  may  be  bound.  There  is  nothing  then  before  us  upon 
which  this  court  could  deduce  any  inference  or  conclusion  properly 
applicable  to  the  case  as  it  really  exists.  The  question  propounded, 
therefore,  appears  to  be  one  that  is  entirely  general  and  abstract, 
and  which  can  admit  of  no  answer  but  one  which  is  equally  abstract 
and  general,  and  which  may  in  truth  have  no  application  to  the 
case.  We  therefore  think  that  this  certificate  admits  of  no  other 
answer  than  an  order  that  the  case  be  remanded  to  the  circuit  court 
to  be  proceeded  in  according  to  law. 
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THE  STEAMBOAT  ISAAC  NEWTON. 


Jonathan  Orockbtt  and  others,  Appellants,  v.  The  Steamboat  Isaac 

Newton. 
Augustus  Lord  v.  The  Same. 

18  H.  581. 
Admikaltt — CoLLisioir — Steam  and  Sailiko  Vessels— Relative  Duties. 

1.  While  it  is  a  rale  that  a  sail  vessel  approaching  a  steamer  shoald  steadily  keep  her 
course,  fhe  is  not  boand  to  do  this  where  that  will  make  collision  inevitable.  She 
may,  when  the  danger  is  otherwise  inevitable,  change  her  course  to  avoid  it. 

2.  A  sailing  vessel,  however,  cannot  be  put  in  the  wrong  for  obeying  the  general  rule, 
without  a  very  strong  case  for  a  different  course. 

3.  A  steamer  held  in  fault  for  running  to  her  dock  in  the  harbor  of  New  York,  through 
an  opening  of  three  hundred  feet  between  vessels,  without  making  sure  that  no  other 
vessel  wad  in  the  way,  when  a  reasonable  exercise  of  care  would  have  shown  her 
there  was. 

These  cases  were  appeals  from  the  circuit  court  for  the  southern 
district  of  New  York.  Both  the  circuit  and  district  courts  dismissed 
the  libel. 

The  facts  of  the  case  are  very  fully  stated  in  the  opinion  of  the 
court. 

Mr.  Benedict^  for  appellants. 

Mr,  Cowles,  for  appellees. 

*  Mr.  Justice  Curtis  delivered  the  opinion  of  the  court.  [  *  582  ] 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York,  in  a  cause 
of  collision,  prosecuted  by  the  owners  of  the  schooner  Hero,  against 
the  steamer  Isaac  Newton. 

On  the  sixteenth  of  July,  1850,  the  schooner  Hero,  of  the  burden 
of  100  tons,  which  had  been  lying  at  pier  No.  15  on  the  North 
river,  in  the  city  of  New  York,  hauled  out  of  the  dock,  soon 
after  sunrise  got  up  her  mainsail  and  both  jibs,  and  pushed  off  into 
the  stream.  The  tide  was  about  half  ebb,  setting  to  the  southward 
and  eastward,  and  the  wind  was  about  southeast,  but  so  light  that 
very  little  way  could  be  made.  A  brig  was  at  anchor  in  the  river, 
a  little  below  pier  No.  15,  about  one  hundred  and  fifty  yards  from 
the  piers ;  and  immediately  below  the  brig,  at  a  distance  of  about 
300  feet,  two  ships  were  also  anchored.  When  The  Hero  had  got 
within  a  short  distance  of  the  brig,  and  was  nearly  between  the 
brig  and  the  town,  and  while  her  crew  were  in  the  act  of  hoisting 
the  peak  of  the  foresail,  the  body  of  the  sail  being  up,  the  steamer 
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Isaac  Newton  came  down  the  river,  and  seeing  no  clear  passage  to 
her  dock  at  pier  No.  16,  except  that  of  about  300  feet  between  the 
brig  and  the  ships  at  anchor,  swung  round,  passed  between  those 
vessels  at  anchor,  straightened  up  alongside  the  brig  for  her  dock, 
and  then,  for  the  first  time,  discovered  The  Hero  directly  in  her 
course.  The  two  ships  being  at  anchor  astern  of  the  steamer,  the 
latter  could  not  back,  without  the  certainty  of  injuring  herself  and 
one  of  the  ships ;  she  kept  on  her  course,  struck  the  Hero  on  the 
starboard  bow,  which  was  stove,  and  the  schooner  almost  immedi- 
ately filled. 

It  is  pleaded  that  the  Hero  was  in  fault,  because  her  helm  was 
not  put  hard  down  and  kept  there,  when  the  danger  was  first  dis- 
covered. The  distance  between  the  steamer  and  the  schooner,  when 
the  latter  straightened  up  and  headed  for  the  former^  was  only 

about  400  feet,  as  testified,  by  the  pilot  in  charge  of  the 
[  *  683  ]  *  steamer.     The  opportunity  for   the   schooner  to  make 

any  manoeuvre,  was  consequently  very  small;  and  though 

some  of  the  witnesses  say  there  was  breeze  enough  at  the  moment 

to  give  the  schooner  steerage  way,  others  deny  this.     It  must  be 

remembered  that  the  general  rule  is,  for  a  sailing  vessel,  meeting  a 

steamer,  to  keep  her  course,  while  the  steamer  takes  the  necessary 

measures  to  avoid  a  collision.     And  though  this  rule  should  not  be 

observed  when  the  circumstances  are  such  that  it  is  apparent  its 

observance  must  occasion  a  collision,  while  a  departure  from  it  will 

prevent  one,  yet  it  must  be  a  strong  case  which  puts  the  sailing 

vessel  in  the  wrong  for  obeying  the  rule.     The  court  must  clearly 

see,  not  only  that  a  deviation  from  the  rule  would  have  prevented 

collision,  but  that  the  commander  of  the  sailing  vessel  was  guilty 

of  negligence  or  a  culpable  want  of  seamanship,  is  not  perceiving 

the  necessity  for  a  departure  from  the  rule,  and  acting  accordingly. 

We  do  not  think  this  was  such  a  case.     Besides,  the  master  of 

the  schooner  testifies,  that  the  helm  of  the  schooner  had  been  put 

hard  down  by  him,  and  fastened  there  in  a  becket,  as  soon  as  he 

saw  the  steamer,  and  before  hailed  from  the  latter.     In  this  he  is 

corroborated  by  his  mate  and  crew.     Other  witnesses  say,  they  saw 

a  man  run  aft,  when  hailed,  and  put  the  helm  first  up  and  then 

down.     This  apparent  discrepancy  may  be  accounted  for  by  the 

fact  mentioned  by  those  on  board  the  schooner ;  that,  after  the 

master  had  left  the  helm  hard  down  in  a  becket,  and  just  before 

the  collision,  the  mate  ran  aft.     Perhaps  he  went  to  the  helm,  and 

he  may  have  changed  it.     But  we  do  not  think  what  he  did  could 

have   influenced   the  result.     Fault  was  also  attributed  to  the 

schooner,  in  the  argument  at  the  bar,  because  she  left  her  dock 
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when  the  wind  was  so  light  and  baffling  that  she  was  not  really 
manageable.  But  we  think  there  was  no  impropriety  in  her  being 
where  she  was  at  the  time  of  the  collision,  with  her  sails  hoisted, 
waiting  for  a  wind  to  get  out  of  the  harbor,  any  more  than  in  her 
being  at  anchor  there.  It  is  true  she  would  have  no  right  to 
endanger  other  vessels  by  drifting  afoul  of  them.  This  she  was 
bound  to  avoid,  by  coming  to  anchor.  But  till  there  was  danger 
of  this,  and  none  such  appears  in  the  case,  she  had  a  right  to  wait 
for  a  wind  there  in  daylight,  with  her  sails  hoisted. 

We  hold  the  schooner  to  have  been  free  from  fault. 

After  a  careful  consideration  of  the  evidence  we  cannot  think 
the  steamer  did  all  that  could  reasonably  be  required  to  avoid  the 
collision.  After  the  schooner  was  seen  from  the  steamer,  we  have 
no  doubt  a  collision,  either  with  the  schooner,  or  with  one  of  the 
ships  at  anchor,  was  inevitable ;  and  that  the  steamer  chose 
that  alternative  least  dangerous  to  herself,  and  ran  down 
*  the  schooner.  But  the  fault  was,  in  not  discerning  the  [  *  584  ] 
schooner  before  getting  into  that  position.  Though  the 
hrig  was  at  anchor  between  the  steamer  and  the  schooner  when  the 
former  was  sweeping  across  the  river  and  heading  for  the  opening 
between  the  brig  and  the  ships,  yet  the  sails  of  the  schooner  were 
hoisted,  and  must  have  been  visible  over  the  hull  of  the  brig. 
The  steamer,  therefore,  made  for  this  passage,  not  only  without 
first  ascertaining  it  to  be  clear  but  without  discovering  the  sails  of 
the  schooner  which  might  and  ought  to  have  been  seen,  and  which, 
if  seen,  would  have  warned  those  managing  her  that  the  passage 
there  was  not  clear.  We  hold  this  attempt  of  the  steamer  to  come 
to  her  landing  between  the  vessels  at  anchor^  without  first  ascer- 
taining that  the  track  was  clear,  to  have  been  culpable,  and  ac- 
cordingly, that  she  must  be  condemned  in  the  damages  and  costs. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  remanded 
to  be  proceeded  with  according  to  law. 

Mr.  Justice  Daniel  dissented  in  both  cases. 
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THE  STEAMER  SOUTHERN  BELLE. 


WiLLUM  B.  CuLBBRTSON,  Appellant,  V.  Thb  Steamer  Southern  Bellb 

L^iSS  and  others. 

18  H.  684. 
Admiraltt — Collision  betweeh  Stbameb  akd  Flat-boat. 

1.  Where,  hy  an  ordinance  of  a  city,  or  hy  general  nsage,  a  locality  for  fiat-boat  and  a 
different  one  for  steamboat  landing?  on  the  bank  of  a  river  are  designated,  vessele  are 
boand  to  conform  their  action  to  this  designation. 

2.  A  steamboat  approaching  sach  a  landing,  especially  if  the  wind  is  high,  is  bound  to 
nse  more  than  ordinary  care,  becaase  there  is  always  great  danger  nnder  sach  cir- 
cnmstances. 

3.  Hence,  where  a  flatboat  is  fast  to  the  bank  at  a  place  designated  for  each  boats,  a 
steamer,  which  might  have  seen  and  avoided  her  by  gre^t  care  and  vigilance,  is 
liable  for  the  damage  of  a  collision  on  her  landing  at  that  point. 

This  was  an  appeal  from  the  circuit  court  for  the  eastern  district 
of  Louisiana^  and  the  facts  on  which  it  was  decided  are  stated  in 
the  opinion  of  the  court. 

It  was  a  case  of  collision,  and  the  decree  of  the  district  court  was 
in  favor  of  the  libellant.  This  decree  was  reversed  in  the  circuit 
court,  from  which  latter  decree  the  present  appeal  is  taken. 

Mr,  Benjamin  and  Mr.  Vinton,  for  appellant, 

Mr,  Crittenden  and  Mr,  Pike,  for  appellees. 

[  *  585  ]  *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  an  appeal,  in  admiralty,  from  the  decree  of  the 
circuit  court,  for  the  eastern  district  of  Louisiana. 

The  libel  states  that  the  libellant  was  the  owner  of  a  flat-boat, 
called  The  Rainbow,  with  a  cargo  of  the  value  of  three  thousand 
dollars  and  upwards ;  that  the  said  boat,  with  its  cargo,  being  a 
staunch  vessel  of  its  kind,  with  an  efficient  crew,  on  a  voyage  down 
the  Mississippi  river,  was  moored,  at  night,  at  Grand  G-uIf,  in  the 
proper  and  usual  place  for  flat-boats,  and  securely  tied  to  the  bank 
of  the  river;  that  while  so  fastened,  close  to  the  shore,  the  steamer 
Southern  Belle,  a  regular  packet  on  said  river,  in  attempting  to 
land  at  the  town  of  Grand  Gulf,  ran  into  and  sunk  the  flat-boat, 
which  caused  the  total  loss  of  the  boat  and  cargo ;  that  the  steamer 
was  out  of  its  place  and  carelessly  managed,  by  reason  of  which 
the  collision  occurred.     The  libellant  claims  damages,  &c. 

The  owners  of  the  steamboat,  in  their  answer,  allege  that  she 
plied  as  a  regular  packet  between  New  Orleans  and  Milliken's  Bend, 
in  Louisiana;  that  in  ascending  the  river  on  the  3d  of  January, 
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1853,  shortly  before  daybreak,  she  approached  the  town  of  Grand 
Gulf;  that,  in  drawing  near  the  wharf-boat,  used  as  a  landing,  it 
was  discovered  that  another  steamer  was  fastened  to  the  wharf; 
that  as  the  wind  was  high  toward  the  shore  it  was  deenaed  unsafe 
to  mate  fast  to  the  steamer;  The  Southern  Belle,  therefore,  dropped 
down,  with  the  intention  of  coming  in  astern  of  the  steamer,  and 
below  the  wharf-boat;  that  in  making  this  change,  tlie  flat-boat 
was  first  seen  lying  close  under  the  high  bank  of  the  river,  about 
thirty  yards  below  the  wharf-boat ;  that  an  attempt  was  immedi^ 
ately  made  to  back  out  and  avoid  the  collision,  which  could  not 
be  done,  as  the  wind  blew  strongly  ;  that  the  place  occupied  by  the 
flat-boat  was  known  to  be  the  cotton  landing,  where  The  Southern 
Belle  regularly  landed  every  trip  to  take  cotton  on  board  ;  that  the 
place  appropriated  for  flat-boats  was  about  three  hundred  yards 
above  the  wharf-boat;  that  the  master  of  the  flat-boat  was  notified 
before  the  collision ;  that  his  boat  was  not  moored  in  its  proper 
place,  and  that  he  neglected  to  keep  a  light,  &c. ;  that  the  collision 
was  caused,  not  by  any  negligence  or  want  of  skill  on 
the  part  of  the  crew  and  *  officers  of  The  Southern  Belle,  [  *  586  ] 
but  in  consequence  of  the  negligence  of  the  master  and 
crew  of  the  flat-boat,  &c. 

The  district  court  decreed  in  favor  of  the  libellant,  for  the  amount 
of  the  damage  sustained,  which  decree  was  reversed  on  an  appeal  to 
the  circuit  court.     The  latter  decree  is  now  before  us  on  an  appeal. 

An  ordinance  of  the  town  of  Grand  Gulf,  passed  in  1838,  was 
given  in  evidence,  relating  to  the  division  of  the  landings  for  dif- 
ferent kinds  of  boats.  In  this  ordinance,  the  landings  for  steam- 
boats, keel-boats,  and  flat-boats,  were  designated,  and  the  duties  of 
the  harbor  master  were  defined.  An  objection  by  the  respondent 
being  made,  that  no  sufficient  proof  had  been  offered  as  to  the 
power  of  the  town  to  pass  the  ordinance,  the  objection  was  obviated 
by  the  fact  in  the  record,  which  showed  that  the  respondent  had 
introduced  the  ordinance  as  evidence.  It  was  then  insisted  that 
the  ordinance  had  fallen  into  disuse  by  common  consent,  and 
could  not  be  considered  as  evidence  of  a  usage  or  law.  But  from 
the  evidence  it  would  seem  that  the  duties  of  the  harbor  master 
were  performed,  and  that  the  places  of  landing  for  the  different 
boats  were  generally  understood. 

Whether  a  rule  on  this  subject  be  established  by  an  ordinance  or 
general  usage  is  immaterial,  if  the  regulation  has  been  so  made  as 
to  be  generally  known ;  and  this  seems  to  have  been  the  case  at 
Grand  Gulf,  in  regard  to  the  ordinance  in  question. 

The  Bainbow  arrived,  and  was  moored  within  the  ground  desig- 
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nated  for  flat-boats,  and  was  fastened  to  the  bank  the  evening  which 
preceded  the  morning  of  the  collision.  The  Southern  Belle,  in 
ascending  the  river,  arrived  at  Grand  Gulf  about  daylight — some 
of  the  witnesses  saj  a  little  before,  others  a  little  after.  It  appears 
that  the  moon  was  shining,  and  that,  in  passing  the  flat-boat,  it 
was  light  enough  to  read  from  it  the  name  of  The  Southern  Belle, 
on  her  wheel-house,  some  hundred  yards  from  the  shore.  The 
pilot  of  the  steamer  intended  to  land  at  the  steamboat  wharf,  three 
hundred  and  thirty  feet  above  the  place  where  the  flat-boat  was 
fastened.  But,  in  approaching  the  wharf,  he  discovered  The  At- 
lantic steamer,  with  cattle  on  board,  occupied  it ;  and  the  wind 
being  high,  he  was  afraid  that  an  attempt  to  land,  so  as  to  fasten 
to  The  Atlantic,  miglit  do  damage,  at  least,  to  the  cattle  oo  board 
of  that  boat.  To  avoid  this,  orders  were  given  to  back  the  boat^  and 
land  below  the  wharf.  In  doing  this,  the  control  of  the  boat  was  lost, 
and  the  wind  to  the  shore  being  high.  The  Southern  Belle  was 
thrown  against  the  flat-boat,  which  immediately  sunk  her.  As  the 
steamer  was  falling  back,  it  is  alleged  the  flat-boat,  for  the  first 
time,  was  discovered;  but  it  was  too  late,  under  an  adverse  wind, 
to  avoid  the  collision.  George  W.  Smith  says,  The 
['''SST]  *  Southern  Belle,  by  keeping  on  her  steam,  might  have 
landed  above  the  wharf-boat.  That  landing,  for  three 
hundred  yards,  is  as  good  as  the  landing  below. 

At  the  time  the  steamer  passed  within  one  hundred  yards  of  the 
flat-boat^  it  could  be  seen  two  hundred  yards  or  more.  A  witness 
states  at  the  time,  he  could  distinctly  see  across  tbe  river.  It 
appears  from  some  of  the  witnesses,  that  there  was  space  enough  to 
land  the  steamer  below  the  wharf-boat,  and  above  the  flat*boat. 

Some  time  during  Monday  night,  a  floating  log  struck  the  bow 
of  The  Bainbow,  so  as  to  break  a  hole  through  it,  but  the  damage 
in  a  short  time  was  repaired.  The  bow  was  turned  down  the  stream 
to  avoid  the  force  of  the  current. 

It  is  objected  that  the  flat-boat  had  no  lights.  She  had  a  light 
on  deck,  as  proved  by  her  captain  and  another  witness,  fifteen 
minutes  before  the  collision,  and  at  the  time  it  occurred;  but  as 
she  was  fastened  to  the  shore,  and  from  the  weight  of  evidence  was 
in  her  right  place,  a  light  was  not  necessary.  Where  a  boat  is 
anchored  in  the  path  of  vessels,  a  light  is  indispensable  ;  but  it  is 
not  required  where  the  boat  is  fastened  to  the  shore,  especially  at 
a  place  set  apart  for  such  boats. 

When  a  steamer  is  about  to  enter  a  harbor,  great  caution  is  re- 
quired. There  being  no  usage  as  to  an  open  way,  the  vigilance  is 
thrown  upon  the  entering  vessel.     Ordinary  care,  under  such  cir- 
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cumstances,  will  not  excuse  a  steamer  for  a  wrong  done.  A  vessel 
tied  to  the  shore  is  helpless.  No  movement  can  be  made  by  it  to 
avoid  an  entering  boat ;  therefore,  the  whole  responsibility  rests 
on  such  boat. 

It  is  admitted  that  where  a  collision  occurs,  as  the  result  of 
uncontrollable  circumstances,  no  responsibility  attaches  to  either 
party ;  but  this  cannot  be  said  of  the  respondent.  The  evidence 
shows  no  fault  in  the  flat-boat,  but  there  was  fault  in  the  steamer. 
The  wind  was  high  when  she  approached  the  landing — this  should 
have  produced  in  her  officers  the  utmost  vigilance.  That  thiey 
were  sensible  of  this,  was  shown  by  their  not  attempting  to  fasten 
to  The  Atlantic.  But  they  were  highly  culpable  in.  not  keeping 
up  the  steam,  so  as  to  have  the  control  of  their  boat.  The  river 
was  open,  so  that,  had  the  steam  power  been  kept  up,  the  boat 
might  have  been  turned  against  the  wind,  and  made  a  safe  land- 
ing. But  her  headway  had  been  lost  by  backing,  so  that  she  be* 
came  as  a  log  driven  by  the  winds  and  waves,  and  in  this  manner 
was  thrown  upon  the  flat-boat. 

The  evidence  authorizes  the  inference  that  the  flat-boat  was  seen 
from  on  board  the  steamer  as  she  passed  it  in  running  up  to  the 
wharf.  It  is  inconceivable  that  others  should  be  able  to  see  the 
opposite  shore  of  the  river,  and  for  a  hundred  and  fifty 
*  yards  plainly  discern  the  flat-boat  from  the  steamboat  [  *  588  ] 
wharf,  while  the  officers  of  the  steamer,  in  passing  so 
near  the  shore,  should  not  have  observed  it.  The  responsible  offi- 
cers of  a  steamer,  when  about  to  land,  are  not  presumed  to  close 
their  eyes  ;  on  the  contrary,  all  experience  requires  an  exercise  of 
uncommon  vigilance.  Landing  a  boat,  especially  when  the  wind 
is  high,  is  always  attended  with  more  or  less  danger.  After  mak- 
ing due  allowance  for  the  lights  of  the  steamer,  which  enabled 
persons  from  the  flat*boat  or  wharf  to  see  the  steamer,  and  read 
her  name  while  passing,  the  vision  of  those  on  board  the  steamer 
could  not  have  been  so  defective,  or  blinded  by  her  lights,  as  not  to 
perceive  the  flat-boat.  The  captain  of  the  steamer  was  not  sworn, 
and  from  this  a  strong  presumption  arises  that  his  evidence  would 
have  been  against  his  owners^  He  must  have  been  on  the  alert  in 
landing,  as  his  duty  required,  and  indeed  as  the  evidence  shows 
he  was. 

There  is  no  ground  of  suspicion  that  the  officers  of  The  Southern 
Belle  designed  to  injure  The  Rainbow ;  on  the  contrary,  when  it 
was  too  late,  they  endeavored  to  avoid  the  collision.  Their  &ult 
consisted  in  not  landing  above  the  wharf-boat,  or  in  not  keeping 
np  the  steam^  so  as  to  give  them  the  control  of  the  boat.     The 
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flat-boat  was  plainly  discernible  from  the  wharf-boat ;  and  if  the 
officers  of  the  steamer  did  not  see  it,  it  was  because  thej  were 
wanting  in  vigilance.  But  whether  they  saw  it  or  not,  the  re- 
spondents are  liable  for  the  damage  done.  The  decree  of  the 
circuit  court  is  reversed. 


Tub  United  States,  Plaintiflfe,  v.  William  Q.  Shackleford. 

18  H.  688. 
Right  of  Challengihg  Jubobs  ik  Cbimikal  Cases. 

1.  The  act  of  congress  of  Jaly  20,  1840,  which  aathorizes  the  courts  of  the  United 
States  to  conform  the  rules  for  impaneling  jurors  to  those  of  the  State  in  which  the 
court  is  held,  extends  to  the  right  of  challenge. 

2.  But  this  does  not  include  trials  for  treason  and  other  capital  offenses,  for  theee  are 
regulated  by  section  30  of  the  crimes  act  of  1790.    1  Statutes  at  Large,  119. 

3.  Unless  the  laws  and  usages  of  the  State  court  permit  it,  the  proeecution  should  not 
be  allowed  any  peremptory  challenge. 

The  case  comes  up  on  a  certificate  of  division  of  opinion  from  the 
circuit  court  for  the  district  of  Kentucky,  and  the  point  is  stated 
in  the  opinion  of  the  court. 

Mr,  Cushingy  attorney  general,  for  the  United  States. 

Mr.  Underwood^  for  defendant. 

[  *  589  ]  *  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 
This  case  comes  up  on  a  certificate  of  a  division  of  opin- 
ion hetween  the  judges  of  the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky. 

The  prisoner  was  indicted  for  a  misdemeanor  in  wrongfully 
deserting  the  mails  of  the  United  States,  before  delivering  them  to 
the  proper  ofiicer  or  agent^  he  being  a  mail  carrier  at  the  time, 
and,  as  such,  having  the  mails  in  charge.  (§  21  of  act  of  cong.,  3d 
March,  1825;  4  Stats,  at  Large,  107.) 

A  question  arose,  in  impaneling  the  jury,  whether  the  prisoner 
was  entitled  to  a  peremptory  challenge  of  one  or  more  jurors,  upon 
which  the  judges  were  divided  in  opinion. 

The  act  of  congress  passed  20th  July,  1840,  5  Stats,  at  Large, 
394,  provides  that  jurors,  to  serve  in  the  courts  of  the  United  States, 
in  each  State,  shall  have  the  like  qualifications,  and  be  entitled  to 
the  like  exemptions,  as  jurors  of  the  highest  court  of  law  of  such 
State  now  have  and  are  entitled  to,  and  shall  hereafter  from  time 
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to  time  have  and  be  entitled  to ;  and  shall  be  designated  by  ballot, 
lot,  or  otherwise,  according  to  the  mode  of  forming  such  juries  now 
practiced,  and  hereafter  to  be  practiced  therein,  so  far  as  such  mode 
may  be  practicable  by  the  courts  of  the  United  States,  or  the  officers 
thereof.  **  And,  for  this  purpose,  the  said  courts  shall  have  power 
to  make  all  necessary  rules  and  regulations  for  conforming  the 
designation,  and  impaneling  of  juries,  in  substance  to  the 
laws  and  usages  *  now  in  force  in  such  State ;  and,  further,  [  *  590  ] 
shall  have  power,  by  rule  or  order,  from  time  to  time,  to 
conform  the  same  to  any  change  in  these  respects,  which  may  be 
hereafter  adopted  by  the  legislatures  of  the  respective  States  for  the 
Stat«  courts." 

The  court  is  of  opinion  that  the  power  conferred  upon  the  federal 
courts  to  adopt  ^'  rules  and  regulations  for  conforming  the  designa- 
tion and  impaneling  of  juries  to  the  laws  and  usages  in  force  at  the 
time  in  the  State,"  enables  them  to  adopt  the  laws  and  usages  of 
the  State  in  respect  to  the  challenges  of  jurors,  whether  peremp- 
tory or  for  cause,  and  in  cases  both  civil  and  criminal,  with  the 
exception,  in  criminal  cases,  of  treason  and  other  crimes,  of  which 
the  punishment  is  declared  to  be  death. 

The  §  30  of  the  crimes  act  of  1790,  1  Stats,  at  Large,  119,  pro- 
vides, that  if  persons  indicted  for  treason  against  the  United  St^ates 
shall  challenge  peremptorily  above  the  number  of  thirty-five  of  the 
jury,  or  if  persons  indicted  for  any  other  of  the  offenses  before  set 
forth,  for  which  the  punishment  is  declared  to  be  death,  shall  chal- 
lenge peremptorily  above  the  number  of  twenty  persons  of  the  jury, 
the  court  in  any  of  these  cases  shall,  notwithstanding,  proceed  to 
the  trial  of  the  persons  so  challenging,  &c. 

This  act  of  congress  having  expressly  recognized  the  right  of 
peremptory  challenge  in  the  one  case  of  the  number  of  thirty-five 
jurors,  and  in  the  other  of  twenty,  they  should  be  regarded  as 
excepted  out  of  the  power  conferred  upon  the  courts  to  regulate  the 
subject  by  rule  or  order  under  the  aforesaid  act  of  1840. 

The  right  of  challenge  in  the  cases  specified  in  the  act  of  1790,  in 
respect  to  the  number  of  jurors,  is  derived  from  the  common  law, 
which  allowed  thirty-five  in  cases  of  treason,  and  twenty  in  cases 
of  felony.     4  Bl.  Com.  354,  365;  12  Wheat.  483. 

That  law  also  gave  to  the  king  a  qualified  right  of  challenge  in 
these  cases,  which  had  the  effect  to  set  aside  the  juror  till  the  panel 
was  gone  through  with,  without  assigning  cause,  and  if  there  was 
not  a  full  jury  without  the  person  so  challenged,  then  the  cause 
most  be  assigned  or  the  juror  would  be  sworn. 

The  court  is  of  opinion  that  the  right  of  challenge  by  the  prisoner 
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recognized  by  the  act  of  1790,  does  not  necessarily  draw  along  with 
it  this  qualified  right,  existing  at  common  law,  by  the  government; 
and  that,  unless  the  laws  or  usages  of  the  State,  adopted  by  rale 
under  the  act  of  1840,  allow  it  on  behalf  of  the  prosecution,  it 
should  be  rejected,  conforming  in  this  respect  the  practice  to  the 
State  law. 

It  does  not  appear  in  the  case  before  us,  whether  or  not  the 
court  below  had  adopted  the  State  law  under  the  act  of  1840,  as  it 
existed  at  or  previous  to  the  proceedings  certified,  and 
[  *  691  ]  *  hence  we  are  not  enabled  ta  express  any  opinion  upon  the 
particular  question  certified.  But  the  opinion  expressed 
upon  the  general  question  will  enable  the  court  below  to  dispose  of 
the  case,  without  any  amendment  of  the  record,  or  further  hearing 
of  the  case. 

The  cause  is,  therefore,  remanded  to  the  court  below  to  proceed 
according  to  the  foregoing  opinion. 


Susan  E.  Conner,  Plaintiff  in  Error,  v.  William  St.  John  Elliott 

and  others. 

18  H.  591. 
Constitutional  Law — Rights  op  Cittzenshif. 

1.  The  clause  of  the  coDstiintion  of  the  United  States  which  declares  that  "  the  citizens 
of  each  State  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  of  the 
several  States,"  applies  only  to  such  privileges  and  immanitiee  as  grow  oat  of  citi- 
zenship. 

2.  The  rights  of  a  commnnity  of  acquets  between  married  persons,  which  the  law  of 
Louisiana  attaches  to  the  contract  of  marriage  within  that  State,  when  the  parties 
are  married  there,  or  reside  there  when  the  acquets  are  made,  are  not  privileges  and 
immunities  of  citizenship,  but  attach  to  the  contract  or  relation  of  marriage  without 
reference  to  the  citizenship  or  alienage  of  the  parties. 

3.  Hence  a  widow,  married  and  domiciled  during  her  married  life  in  the  State  of  Mis- 
sissippi, is  not  entitled  by  the  laws  of  Louisiana,  nor  by  the  above  provision  of  the 
federal  constitution,  to  a  community  in  her  husband^'s  acquets,  though  these  are 
made  and  located  within  Louisiana,  and  administered  in  her  courts,  and  though  the 
wife  was  a  native-born  citizen  of  Louisiana. 

4.  This  court  will  not  undertake  the  difficult  and  delicate  task  of  giving  a  general  or 
comprehensive  definition  of  the  rights  and  privileges  guaranteed  by  the  above  clause 
of  the  constitution,  because  it  is  deemed  safer  and  more  in  accord  with  judicial  pro- 
priety to  leave  its  meaning  to  be  determined  in  each  case  as  it  shall  arise. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State  of  Lou* 
isiana;  and  the  case  is  clearly  stated  in  the  opinion. 
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Mr,  HendersaUj  for  plaintiff  in  error. 
Mr.  Beiyaminj  for  defendants. 

Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 

In  the  course  of  proceedings  which  were  had  in  Louisiana,  under 
the  laws  and  in  the  courts  of  that  State,  to  determine  the  rights  of 
parties  interested  in  the  succession  of  Henry  L.  Conner,  deceased, 
a  citizen  of  the  State  of  Mississippi,  his  widow,  who  is  the  plaintiff 
in  error  in  this  case,  filed  in  the  district  court  of  the  tenth  judicial 
district  of  the  State  of  Louisiana,  a  petition,  claiming  to  he  entitled 
to  her  rights  of  marital  community,  as  they  exist  under 
the  laws  of  that  State.  These  rights  having  *been  denied  [  *  592  ] 
by  the  district  court,  an  appeal  was  prosecuted  to  the 
supreme  court ;  and  it  was  there  held  that  inasmuch  as  the  mar- 
riage through  which  the  appellant  claimed  was  not  in  tact  con- 
tracted in  Louisiana,  nor  in  contemplation  of  a  matrimonial  domi- 
cile in  that  State,  and  the  spouses  had  never  resided  therein,  the 
wife  was  not  a  partner  in  community  with  the  husband  by  force  of 
the  laws  of  Louisiana. 

On  this  writ  of  error,  it  neither  is  nor  can  be  denied  that  the 
supreme  court  of  Louisiana  has  correctly  declared  and  applied  the 
law  of  that  State  to  this  case.  But  it  is  insisted  that  this  law  de- 
prives the  plaintiff  in  error,  a  citizen  of  the  State  of  Mississippi,  of 
one  of  the  privileges  of  a  citizen  in  the  State  of  Louisiana,  and 
therefore  is  in  contravention  of  the  first  clause  of  the  second  section 
of  the  fourth  article  of  the  constitution,  which  provides  that  "the 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  States." 

It  appears  upon  the  record  that  this  question  was  raised  by  the 
pleadings,  and  presented  to  and  decided  by  the  highest  court  of  the 
State;  it  is  therefore  open  here,  upon  this  writ  of  error,  for  final 
determination  by  this  court,  under  the  twenty-fifth  section  of  the 
judiciary  act  of  1789,  1  Stats,  at  Large,  85. 

It  appears  that  the  plaintiff  in  error,  though  a  native-born  citizen 
of  Louisiana,  was  married  in  the  State  of  Mississippi,  while  under 
age,  with  the  consent  of  her  guardian,  to  a  citizen  of  the  latter 
State,  and  that  their  domicile,  during  the  duration  of  their  mar- 
riage, was  in  Mississippi.  But,  while  it  continued,  the  husband 
acquired  a  plantation,  and  other  real  property,  in  Louisiana.  If 
the  marriage  had  been  contracted  in  Louisiana,  the  code  of  that 
State,  then  in  forge,  code  of  1808,  art.  3,  §  4,  would  have  superin- 
duced the  rights  of  community.     And  at  the  time  when  the  prop- 
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erty  in  question  was  purchased  by  the  husband,  in  1841,  the  code 
of  1825,  then  in  force,  contained  the  following  articles: 

''Art.  2369.  Every  marriage  contracted  in  this  State  superin- 
duces, of  right,  partnership  or  community  of  acquets  or  gains,  if 
there  be  no  stipulation  to  the  contrary." 

''Art.  2370.  A  marriage  contracted  in  this  State,  between  per- 
sons who  afterwards  come  here  to  live,  is  also  subjected  to  the  com- 
munity of  acquets  with  respect  to  such  property  as  is  acquired  after 
their  arrival." 

And  it  is  insisted  that,  as  these  articles  gave  to  what  is  termed 
in  the  argument  a  Louisiana  widow  the  right  of  marital  commu- 
nity, the  laws  of  the  State  could  not  constitutionally  deny,  as  it 
is  admitted  they  did  in  fact  deny,  the  same  rights  to  all  widows, 
citizens  of  the  United  States,  though  not  married  in 
[  *  593  ]  *  Louisiana,  or  residing  there  during  the  marriage,  and 
while  the  property  in  question  was  acquired. 

In  other  words,  that,  as  the  laws  of  Louisiana  provide  that  a 
contract  of  marriage  made  in  that  State,  or  the  residence  of  per- 
sons there  in  the  relation  created  by  marriage,  shall  give  rise  to 
certain  rights  on  the  part  of  each  in  property  acquired  within  that 
State,  by  force  of  the  article  of  the  constitution  above  recited,  all 
citizens  of  the  United  States,  wherever  married  and  residing,  ob- 
tain the  same  rights  in  property  acquired  in  that  State  during  the 
marriage.  We  do  not  deem  it  needful  to  attempt  to  define  the 
meaning  of  the  word  privileges  in  this  clause  of  the  constitution. 
It  is  safer,  and  more  in  accordance  with  the  duty  of  a  judicial 
tribunal,  to  leave  its  meaning  to  be  determined,  in  each  case,  upon 
a  view  of  the  particular  rights  asserted  and  denied  therein.  And 
especially  is  this  true,  when  we  are  dealing  with  so  broad  a  pro- 
vision, involving  matters  not  only  of  great  delicacy  and  import- 
ance, but  which  are  of  such  a  character,  that  any  merely  abstract 
definition  could  scarcely  be  correct;  and  a  failure  to  make  it  so 
would  certainly  produce  mischief. 

It  is  sufficient  for  this  case  to  say  that,  according  to  the  express 
words  and  clear  meaning  of  this  clause,  no  privileges  are  secured 
by  it,  except  those  which  belong  to  citizenship.  Rights,  attached 
by  the  law  to  contracts,  by  reason  of  the  place  where  such  con- 
tracts are  made  or  executed,  wholly  irrespective  of  the  citizenship 
of  the  parties  to  those  contracts,  cannot  be  deemed  '^privileges  of 
a  citizen,"-  within  the  meaning  of  the  constitution. 

Of  that  character  are  the  rights  now  in  question.  They  are 
incidents,  ingrafted  by  the  law  of  the  State  oa  the  contract  of 
marriage.     And,  in  obedience  to  that  principle  of  universal  juris- 
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prudence,  which  requires  a  contract  to  be  governed  by  the  law  of 
the  place  where  it  is  made  and  to  be  performed,  the  law  of  Louis- 
iana undertakes  to  control  these  incidents  of  a  contract  of  marriage 
made  within  the  State  by  persons  domiciled  there ;  but  leaves  such 
contracts,  made  elsewhere,  to  be  governed  by  the  laws  of  the  places 
where  they  may  be  entered  into.  In  this,  there  is  no  departure 
from  any  sound  principle,  and  there  can  be  no  just  cause  of  com- 
plaint. 

The  law  of  the  State  further  provides,  that  if  married  persons 
come  to  Louisiana  to  reside,  and  acquire  property  there  during  such 
residence,  they  shall  be  deemed  nuptial  partners  in  respect  to  such 
property ;  but  if  the  domicile  of  the  marriage  continues  out  of 
Louisiana,  the  relative  rights  of  the  married  persons  may  be 
regulated  by  the  laws  of  the  place  of  such  domicile,  even  in  re- 
spect to  property  acquired  by  one  of  them  in  Louisiana. 
*  That  the  first  of  these  rules,  which  extends  the  laws  of  [  *  594  ] 
the  State  to  married  persons  coming  to  reside  and  acquir- 
ing property  therein,  is  a  proper  exercise  of  legislative  power,  has 
not  been  questioned.  But  it  is  insisted  that  the  last,  which  leaves 
the  rights  of  non-resident  married  persons  in  respect  to  property  in 
Louisiana  to  be'  governed  by  the  laws  of  their  domicile,  deprives 
the  wife  of  her  rights  as  a  citizen,  in  property  acquired  by  the 
husband  during  marriage  in  Louisiana.  The  answer  to  this  has 
been  alreadv  indicated.  The  laws  of  Louisiana  affix  certain  inci- 
dents  to  a  contract  of  marriage  there  made,  or  there  partly  or 
wholly  executed,  not  because  those  who  enter  into  such  contracts 
are  citizens  of  the  State,  but  because  they  there  make  or  perform 
the  contract.  And  they  refuse  to  affix  these  incidents  to  such 
contracts^  made  and  executed  elsewhere,  not  because  the  married 
persons  are  not  citizens  of  Louisiana,  but  because  their  contract 
being  made  and  performed  under  the  laws  of  some  other  State  or 
country,  it  is  deemed  proper  not  to  interfere,  by  Louisiana  laws, 
with  the  relations  of  married  persons  out  of  that  State.  Whether 
persons  contracting  marriage  in  Louisiana  are  citizens  of  that  or 
some  other  State,  or  aliens,  the  law  equally  applies  to  their  con- 
tract ;  and  so,  whether  persons  married  and  domiciled  elsewhere,  be 
or  be  not  citizens  or  aliens,  the  law  fails  to  regulate  their  rights. 
The  law  does  not  discriminate  between  citizens  of  the  State  and 
other  persons;  it  discriminates  between  contracts  only.  Such  dis- 
crimination has  no  connection  with  the  clause  in  the  constitution 
now  in  question.  If  a  law  of  Louisiana  were  to  give  to  the  partners 
inter  sese  certain  peculiar  rights,  provided  they  should  reside  within 
the  State,  and  carry  on  the  partnership  trade  there,  we  think  it  could 
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not  be  maintained  that  all  copartners,  citizens  of  the  United  States, 
residing  and  doing  business  elsewhere,  must  have  those  peculiar 
rights  by  force  of  the  constitution  of  the  United  States,  any  more 
than  it  could  be  maintained  that,  because  a  law  of  Louisiana 
gives  certain  damages  on  protested  bills  of  exchange,  drawn  or 
indorsed  within  that  State,  the  same  damages  must  be  recoverable 
on  bills  drawn  elsewhere  in  favor  of  citizens  of  the  United  States. 
The  rights  asserted  in  this  case^  before  the  supreme  court  of 
Louisiana,  are  not  privileges  of  citizenship;  consequently,  there  is 
no  error  in  the  judgment  of  that  court,  which  is  hereby  affirmed. 
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William  0.  Peasb,  Plaintiff  in  Error,  v.  John  Peck. 

18  H.  595. 

DiFFEREirCE  BETWEEV   MaITUSOBIPT  OF  STATUTES   AND   PRINTED   PUBLIOATIOH — LoSO 

AOQUIESOEHCE  OF  COUBTS  AND   PEOPLE. 

1.  The  laws  framed  by  the  commisBioners  for  the  territory  of  the  Dorthweet,  under 
the  ordinance  of  1787,  loft  out  the  words  "  beyond  the  seas"  in  the  disability  clause 
of  the  statute  of  limitation,  but  in  the  publication  made  by  order  of  congress  they 
were  included. 

2.  Quere:  Whether  thirty  years'  acquiescence  in  the  law,  as  published  by  the  courts 
and  the  people,  may  not  be  taken  as  settling  the  law  in  that  form? 

3.  However  this  may  be,  when  the  legislative  body  of  the  State  have,  in  two  revisions 
of  its  statutes,  adopted  the  form  as  published,  these  revisions  being  intended  to  em- 
brace alterations  and  amendments,  this  must  be  taken  to  be  the  law  of  the  land. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Mich- 
igan. 

The  case  is  well  stated  in  the  opinion. 

Mr.  Laturence,  Mr.  Emmons^  and  Mr,  Chreyj  for  plaintiff  in 
error. 

Mr,  Badger  and  Mr.  CarlisUj  for  defendant. 

Mr.  Justice  Gribr  delivered  the  opinion  of  the  court. 

Peck,  the  plaintiff  below,  declared  against  Pease  in  an  action 
of  debt  on  a  judgment  obtained  in  the  circuit  court  of  the 
territory  (now  State)  of  Michigan,  at  the  term  of  January,  1836. 
The  defendant  pleaded  the  statute  of  limitations  of  eight  years ;  to 
which  the  plaintiff  replied  that  he  did  not  at  any  time  reside  in 
the  State  of  Michigan,  but  in  parts  ^'beyond  seas,"  to  wit,  in  the 
State  of  New  York. 

The  defendant  demurred  to  the  replication. 
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The  objection  to  this  replication  is  not  to  the  construction  of  the 
statute  which  is  assumed  by  the  plaintiff  to  govern  the  case,  or  an 
allegation  that,  according  to  the  settled  construction  of  the  words 
p*'beyond  seas,"  the  replication  is  defective.  But  it  is  intended  to 
deny  that  the  statute  of  limitations  pleaded  has  any  such  provision 
in  it.  The  question  is,  therefore,  not  what  is  the  construction  of 
an  admitted  statute,  but  what  is  the  statute.  For  each  party 
admits  that  if  the  statute  be  as  claimed  by  his  opponent,  his  con- 
struction of  it  is  correct. 

By  the  ordinance  of  1787,  ^*  for  the  government  of  the  territory  of 
the  United  States  northwest  of  the  river  Ohio,"  it  is  provided 
*^that  the  governor  and  judges,  or  a  majority  of  them,  shall  adopt 
and  publish  in  the  district  such  laws  of  the  original  States, 
criminal  and  civil,  as  may  be  necessary  and  best  suited  to  the 
circumstances  of  the  district,  and  report  them  to  congress  from 
time  to  time,  which  laws  shall  be  in  force  in  the  district 
until  *  the  organization  of  the  general  assembly  therein,  [  *  596  ] 
nnless  disapproved  of  by  congress ;  but  afterwards  the 
legislature  shall  have  authority  to  alter  them,  as  they  shall  see  fit." 

By  an  act  of  congress  of  24th  April,  1820,  3  Stats,  at  Large, 
565,  the  laws  of  Michigan  territory  in  force,  were  ordered  to  be 
printed  under  the  direction  of  the  secretary  of  state,  and  a  com- 
petent number  distributed  to  the  people  of  said  territory. 

In  the  volume  of  the  laws  so  published  by  authority  in  that 
year,  is  a  statute  of  limitations,  which  the  governor  and  judges 
certify  to  have  been  **  adopted  from  the  laws  of  the  State  of 
Vermont,  as  far  as  necessary  and  suitable  to  the  circumstances  of 
the  territory  of  Michigan." 

The  eighth  section  of  this  act  provides  that  "actions  of  debt  or 
scire  facias  on  judgment  must  be  brought  within  eight  years  after 
the  rendition  of  the  judgment,"  &c. 

The  10th  section  enacts  that  "this  act  shall  not  extend  to  bar  any 
infant,  feme  covert^  person  imprisoned,  or  beyond  seas,  or  without 
the  United  States,  or  non  compos  mentis j''  &c. 

On  the  2l8t  of  April,  1825,  the  legislature  of  the  territory, 
which  had  been  now  organized,  appointed  certain  individuals  to 
revise  the  laws  of  the  territory.  They  were  required  "to  examine 
all  the  laws  then  in  force,  to  revise,  consolidate,  and  digest  them, 
making  such  alterations  or  additions  as  they  may  deem  expedient." 

On  the  27th  of  December,  1826,  the  commissioners  report  to  the 
legislature  the  statutes  as  revised  by  them,  stating  that  consider- 
able alterations  and  some  additions  had  been  made  by  them. 
These  laws  received  the  sanction  of  the  legislature,  and  were  pub- 
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lished  by  authority,  in  1827.  By  this  it  appears  that  they  adopted 
the  statute  of  limitations^  and  the  10th  section  thereof;  from  the 
published  acts  of  1820,  and  as  stated  above.  Again,  in  1833, 
**the  laws  of  the  territory  of  Michigan  were  condensed^  arranged, 
and  passed  by  the  fifth  legislative  council,"  and  were  again  pub- 
lished under  authority  of  the  legislature.  The  10th  section  is 
again  stated  in  the  same  words. 

The  law,  as  thus  published,  has  been  acknowledged  by  the 
people  and  the  courts,  and  received  a  harmonious  interpretation 
for  thirty  years.  But  it  has  lately  been  discovered  that  the  text  or 
original  manuscript  adopted  by  the  governor  and  judges  in  1820, 
differs  from  the  printed  statutes,  as  published  by  authority,  as  to 
the  words  of  this  10th  section.  It  reads  as  follows:  '' Persons  im- 
prisoned or  without  the  United  States," — having  the  words  '^  be- 
yond seas,"  erased;  whereas  the  printed  statutes  retain  the  words 
''beyond  seas,"  and  add  or  interpolate  the  word  ''or." 

It  is  no  doubt  true,  as  a  general  rule,  that  the  mistake 
[  *  597  ]  of  a  *  transcriber  or  printer  cannot  change  the  law ;  and 
that  when  the  statutes  published  by  authority  are  found 
to  differ  from  the  original  on  file  among  the  public  archives,  that 
the  courts  will  receive  the  latter  as  containing  the  expressed  will 
of  the  legislature  in  preference  to  the  former.  Yet,  as  the  people 
who  are  governed  by  the  laws,  and  the  courts  who  administer  them, 
practically  know  the  law  only  from  the  authorized  publication  of 
them,  the  propriety  of  recurring  to  ancient,  altered,  and  erased 
manuscripts,  for  the  purpose  of  changing  their  construction  after  a 
lapse  of  thirty  years,  and  after  their  construction  has  been  long  set- 
tled by  the  courts,  and  has  entered  as  an  element  into  the  contracts 
and  business  of  the  citizens,  may  well  be  doubted.  The  reception 
and  long  acquiescence  in  them,  as  printed  and  distributed  by 
authority,  by  those  who  had  it  always  in  their  power  to  alter  or 
annul  them,  and  did  not,  may  justly  be  treated  as  a  ratification  of 
them  in  that  form  by  the  sovereign  people.  The  maxim  com- 
munis  error  facit  jus^  though  said  to  be  dangerous  in  its  applica- 
tion, '*  because  it  sets  up  a  misconception  of  the  law,  for  destruc- 
tion of  the  law,"  might  here  find  a  safe  and  proper  application, 
and  make  it  one  of  the  "some  cases"  in  which  it  is  said  the  law  so 
favors  the  public  good,  that  it  will  permit  a  common  error  to  pass 
for  right.     Noy's  Maxims,  37,  4  Inst.  240. 

But  we  need  not  have  recourse  to  any  doubtful  speculations 
in  order  to  arrive  at  a  satisfactory  solution  of  this  question.  The 
laws  reported  by  the  governor  and  judges  were  intended  to  be 
temporary,  and  to  remain  in  force  only  till  the  territory  should  be 
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fully  organized,  as  provided  by  the  ordinance.  After  such  organ- 
ization, 'Hhe  legislature  is  authorized  to  alter  them  as  they  see 
fit."  Accordingly,  when  the  territory  of  Michigan  was  so  organ- 
ized, by  the  election  of  such  council,  legislature,  or  *^  general 
assembly,"  they  proceeded  at  once  to  have  a  code  or  digest  of  the 
laws  reported  for  the  future  government  of  the  territory,  and  they 
adopt,  reject,  alter,  and  add  to,  the  former  laws  "as  they  saw  fit." 
After  the  promulgation  of  their  code,  that  of  the  governor  and 
judges  is  entirely  supplanted,  and  has  no  longer  any  force  or  effect 
whatever.  Those  who  look  for  the  rule  of  action  which  is  to  gov- 
ern them,  seek  it  no  longer  in  the  code  which  has  been  abrogated, 
and,  having  effected  its  temporary  purpose,  has  become  obsolete 
and  null,  but  in  that  which  has  the  sanction  of  their  own  legisla- 
ture. The  declaration  of  the  legislative  will  is  to  be  sought  from 
documents  originating  with  them,  or  published  by  their  sanc- 
tion. The  original  documents  reported  by  the  judges  may  be  the 
best  evidence  of  what  statutes  they  intended  temporarily  to  adopt, 
and  what  was  their  will  and  intention,  but  cannot  be  received 
as  any  evidence  of  the  will  and  intention  of  a  legisla- 
ture ordaining  a  new  and  permanent  *  system  of  laws  [*598] 
under  powers  delegated  to  them  by  congress  and  the 
people  of  the  territory.  It  may  well  be  presumed,  that  the  legis- 
lature had  no  knowledge  of  this  newly  discovered  erasure  in  the 
original,  and  supposed  interpolation  in  the  printed  copy  of  the 
laws,  reported  by  the  judges  in  1820;  and  that  they  adopted  the 
law  as  they  found  it  in  the  copy — printed  by  authority,  and 
''distributed  to  the  people  of  the  territory."  They  certainly  had 
pow^er  to  do  so,  and*  having  done  so,  it  would  be  folly  to  say 
that  they  intended  to  adopt  some  other  words  as  the  expression  of 
their  will,  to  be  found  only  in  a  document  reposing  in  the  crypts 
of  the  secretary's  office,  and  which  they  had  probably  never  seen. 
But  if  we  assume  that  they  had  seen  this  document,  and  were 
aware  of  its  discrepancy  from  the  published  law,  then  their  adop- 
tion of  the  latter  would  be  conclusive.  On  either  hypothesis  this 
original  document  can  furnish  no  evidence  of  the  intention  or  will 
of  the  legislature.  It  must  be  remembered  that  there  is  no  alle- 
gation or  pretense,  that  the  acts  published  by  authority  of  the 
legislature  differ  from  the  original  reported  to  them  and  adopted 
by  them. 

That  is  the  only  original,  if  there  be  any  such  in  existence, 
by  which  the  printed  copy  could  be  corrected  or  amended.  But  to 
correct  or  amend  the  declared  will  of  the  legislature,  as  published 
under  their  authority,  by  the   words   of  a  document   which  did 
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not  emanate  from  them,  which  it  is  most  probable  they  never  saw, 
or  if  seen,  they  did  not  see  fit  to  adopt  where  it  differed  from 
the  published  statutes,  would  be,  in  our  opinion,  judicial  legisla- 
tion, and  arbitrary  assumption. 

The  only  argument  which  has  been  urged,  which  could  lead 
us  to  doubt  the  justness  of  this  conclusion  is,  that  the  supreme 
court  of  Michigan  have,  it  is  said,  come  to  a  different  decision  on 
this  question.  We  entertain  the  highest  respect  for  that  learned 
court,  and  in  any  question  affecting  the  construction  of  their  own 
laws,  where  we  entertained  any  doubt,  would  be  glad  to  be  relieved 
from  doubt  and  responsibility  by  reposing  on  their  decision.  Tliere 
are,  it  is  true,  many  dicta  to  be  found  in  our  decisions,  averring 
that  the  courts  of  the  United  States  are  bound  to  follow  the  decisions 
of  the  State  courts  on  the  construction  of  their  own  laws.  But 
although  this  may  be  a  correct,  yet  a  rather  strong  expression  of  a 
general  rule,  it  cannot  be  received  as  the  enunciation  of  a  maxim  of 
universal  application.  Accordingly,  our  reports  furnish  many  cases 
of  exceptions  to  it.  In  all  cases  where  there  is  a  settled  construc- 
tion of  the  laws  of  a  State,  by  its  highest  judicature,  established 
by  admitted  precedent,  it  is  the  practice  of  the  courts  of  the  United 
States  to  receive  and  adopt  it  without  criticism  or  farther  in- 
quiry. ,But  when  this  court  have  first  decided  a  question 
[  *  599  ]  *  arising  under  State  laws,  we  do  not  feel  bound  to  sur- 
render our  convictions,  on  account  of  a  contrary  subse- 
quent decision  of  a  State  court,  as  in  the  case  of  Rowan  t;.  Runnels, 
5  How.  139.  When  the  decisions  of  the  State  court  are  not  con- 
sistent, we  do  not  feel  bound  to  follow  the  last,  if  it  is  contrary  to 
our  own  convictions — and  mudh  more  is  this  the  case,  where,  after 
a  long  course  of  consistent  decisions,  some  new  light  suddenly 
s])rings  up,  or  an  excited  public  opinion  has  elicited  new  doctrines, 
subversive  of  former  safe  precedent.  Cases  may  exist  also,  when  a 
cause  is  got  up  in  a  State  court  for  the  very  purpose  of  anticipating 
our  decision  of  a  question  known  to  be  pending  in  this  court.  Nor 
do  we  feel  bound  in  any  case  in  which  a  point  is  first  raised  in  the 
courts  of  the  United  States,  and  has  been  decided  in  a  circuit  court, 
to  reverse  that  decision  contrary  to  our  own  convictions,  in  order  to 
conform  to  a  State  decision  made  in  the  meantime.  Such  decisions 
have  not  th^  character  of  established  precedent  declarative  of  the 
settled  law  of  a  State. 

Parties  who,  by  the  constitution  and  laws  of  the  United  States, 
have  a  right  to  have  their  controversies  decided  in  their  tribunals^ 
have  a  right  to  demand  the  unbiased  judgment  of  the  court.  The 
theory  upon  which  jurisdiction  is  conferred  on  the  courts  of  the 
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United  States,  in  controversies  between  citizens  of  different  States, 
has  its  foundation  in  the  supposition  that,  possibly,  the  State 
tribunal  might  not  be  impartial  between  their  own  citizens  and 
foreigners. 

The  question  presented  in  the  present  case  is  one  in  which 
the  interests  of  citizens  of  other  States,  come  directly  in  conflict 
with  those  of  the  citizens  of  Michigan.  The  territorial  law  in 
question  had  been  received  and  acted  upon  for  thirty  years,  in  the 
words  of  the  published  statute.  It  had  received  a  settled  con- 
struction by  the  courts  of  the  United  States  as  well  as  those  of  the 
State.  It  had  entered  as  an  element  into  the  contracts  and  business 
of  men.  On  a  sudden,  a  manuscript  statute  differing  from  the 
known  public  law,  is  disinterred  from  the  lumber  room  of  obsolete 
documents;  a  new  law  is  promulgated  by  judicial  construction, 
which,  by  retroaction,  destroys  vested  rights  of  property  of  citizens 
of  other  States,  while  it  protects  the  citizens  of  Michigan  from  the 
payment  of  admitted  debts. 

We  think  that  such  a  case  peculiarly  calls  upon  us  not  to 
surrender  our  clear  convictions  and  unbiased  judgment  to  the 
authority  of  the  new  State  decision,  and  to  render  a  judgment 
in  favor  of  the  plaintiff,  which  we  do  by  affirming  the  judgment  of 
the  circuit  court. 

Mr.  Justice  Daniel  and  Mr.  Justice  Caupbell  dissented. 

Mr.  Justice  Campbell,  dissenting. 

*  The  decision  of  this  case  depends  upon  the  following  [  *  600  ] 
facts.  The  territorial  government  of  Michigan  was  or- 
ganized under  the  ordinance  of  1*787,  for  the  government  of  the 
northwest  territory.  The  governor  and  judges  of  that  territory 
'^  were  authorized  to  adopt  and  publish  such  of  the  laws  of  the 
original  States,  criminal  and  civil,  as  may  be  necessary  and  best 
suited  to  the  circumstances  of  the  territory,  and  report  them  to 
congress  from  time  to  time ;  which  laws  shall  remain  in  force  until 
the  organization  of  the  general  assembly  therein,  unless  disap- 
proved by  congress.  In  1820,  the  statute  of  limitations  of  Ver- 
mont was  adopted  by  the  council.  That  statute  contains  an 
exception  which  reads,  ^'persons  imprisoned,  or  beyond  seas, 
without  United  States." 

The  copy  filed  by  the  judges,  and  now  found  in  the  archives  of 
Michigan,  reads,  '^  persons  imprisoned  or  without  the  United 
States."  the  words  ^^ beyond  seas"  being  erased  in  that  copy.  It 
is  apparent  that  the  two  statutes  are  to  the  same  effect. 
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The  copy,  as  it  is  now  found  in  the  archives  of  Michigan,  was 
reported  to  congress.  The  printed  publication  of  the  laws  was  as 
follows :  *'  persons  imprisoned  or  beyond  seas,  or  without  the  United 
States."  This  "error  has  been  continued  through  the  various 
publications  of  the  laws  of  Michigan  until  the  present  time.  But 
I  have  not  been  able  to  find  that  the  statute,  as  published,  has  ever 
received  the  sanction  of  the  legislative  department  of  the  govern- 
ment. The  act,  in  the  various  reports  and  references  of  the 
legislature,  has  been  described  as  an  act  of  a  particular  title,  or 
as  included  in  the  general  term  of  "laws  in  force,"  without 
identifying  it  as  the  act  published  in  any  of  the  compilations  which 
have  been  circulated  through  the  State.  I  have  no  evidence  of 
any  series  of  decisions  of  the  courts  of  Michigan  on  this  subject; 
none  was  produced  on  the  argument ;  and  the  public  opinion  that 
may  exist  in  Michigan  as  to  what  makes  its  statute  law,  must 
be  a  most  fallible  rule  of  judgment.  The  statute  laws  of  a  State 
exist  in  a  permanent  form,  and  are  unchangeable,  except  by  public 
authority,  and  are  not  to  be  ascertained  from  any  popular  im- 
pression on  the  subject.  If  any  mischief  has  arisen  from  the 
vicious  publications,  it  belongs  to  the  legislative  authority  of  the 
State  to  afford  the  indemnity.  It  is  admitted  that  the  statute, 
as  contained  in  the  original  roll,  will  bar  the  plaintiff*8  claim,  and 
that  he  is  within  the  exception  contained  in  the  printed  laws.  The 
question  for  the  court  is,  what  is  the  evidence  on  which  it  should 
depend  to  prove  the  existence  of  the  statute  of  a  State  ?  The  act  of 
congress  of  the  26th  of  May,  1790,  to  prescribe  the  mode  in  which 
the  public  acts,  records,  and  judicial  proceedings,  in  each  State 
shall  be  authenticated,  so  as  to  take  effect  in  every  other 
[  *  601  ]  State,  provides,  *  "  that  the  acts  of  the  legislatures  of  the 
several  States  shall  be  authenticated  by  having  the  seal  of 
their  respective  States  affixed  thereto,"  1  Stats,  at  Large,  122. 

This  court,  in  the  United  States  t;.  Amedy,  11  Wheat.  392, 
said,  "no  other  or  further  formality  is  required;  and  the  seal  itself 
is  supposed  to  import  perfect  verity.  In  Patterson  v,  Winn,  5 
Pet.  233,  the  court  said  of  the  exemplification  of  a  grant,  that 
it  is  admissible  in  evidence,  as  being  record  proof  of  as  high  nature 
as  the  original.  It  is  a  recognition,  in  the  most  solemn  form,  by 
the  government  itself,  of  the  validity  of  its  own  grant,  under  its 
own  seal,  and  imports  absolute  verity  as  matter  of  record."  We 
have  before  us  an  exemplified  copy  of  the  act  of  Michigan,  and  from 
that  evidence  we  learn  what  is  preserved  in  her  archives  as  the  act 
adopted  by  the  governor  and  judges  in  1820,  and  referred  to  in  the 
subsequent  reports  and  acts  of  her  legislature  as  '^  An  act  for  the 
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limitation  of  suits  on  penal  statutes,  criminal  prosecutions,  and 
actions  at  law,"  adopted  May  15, 1820. 

The  authorities  are  explicit  to  the  effect  that  this  evidence  is  the 
highest  that  can  be  offered  of  a  statute.  That  the  seal  of  the  State, 
when  properly  aflSxed,  is  conclusive  evidence  of  the  existence  of  a 
statute,  is  the  result  of  several  State  authorities.  United  States  v. 
Johns,  4  Dall.  412;  Henthorn  v.  Doe,  1  Blackf.  157;  State  v. 
Carr,  5  N.  H.  367.  The  supreme  court  of  Michigan  have  had  this 
subject  under  consideration,  and  after  repeated  arguments  and  great 
deliberation,  have  decided  that  this  printed  statute  does  not  form 
a  part  of  the  laws  of  that  State,  but  that  the  original  roll  must  be 
received  as  the  exact  record  of  the  legislative  will.  The  question 
is  so  entirely  of  a  domestic  character,  and  belongs  so  particularly  to 
the  constituted  authorities  of  the  State  to  determine,  that  I  cannot 
bring  myself  to  oppose  their  conclusion  on  the  subject. 

In  my  opinion  the  judgment  of  the  circuit  court  is  erroneous, 
and  should  be  reversed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of 
Michigan,  and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court  that  the  judg- 
ment of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
affirmed,  with  costs  and  interests,  until  paid,  at  the  same  rate  per 
annum  that  similar  judgments  bear  in  the  courts  of  the  State  of 
Michigan. 

Mr.  Justice  Campbell  and  Mr.  Justice  Daniel  dissenting. 


Jacob  Stradeb  and  others,  Plaintiffs  in  Error,  v.  Chbibtopheb 

Oraham. 

18  H.  602. 

Costs. 

Where  a  case  is  dismissed  in  this  court  for  want  of  jarisdiction,  no  judgment  for  costs 

can  be  rendered. 

This  case  was  brought  heretrom  the  court  of  appeals  of  Kentucky, 
by  writ  of  error,  under  the  25th  section  of  the  judiciary  act.  The 
question  involved  in  the  record  was  '^whether  slaves  who  had  been 
permitted  by  their  masters  to  pass  occasionally  from  Kentucky  into 
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Ohio,  acquired  thereby  a  right  to  freedom  on  their  return  to  Ken- 
tucky." 

This  court  held  that  the  question  thus  decided  by  the  Kentucky 
court  was  not  one  of  those  embraced  in  the  section  above  mentioned, 
and  dismissed  the  writ.     See  10  How.  82;  18  Curtis,  385. 

Mr.  Crittenden  now  moved  for  a  judgment  for  costs  in  favor  of 
the  defendant  in  error  in  that  case. 

Order  of  the  Court. 

Whereupon  it  is  now  here  considered  by  the  court,  that  this 
court  cannot  give  a  judgment  for  costs  in  a  case  dismissed  for  want 
of  jurisdiction ;  and  it  appearing  to  this  court  that  this  cause  has 
been  dismissed  for  want  of  jurisdiction,  it  is  thereupon  now  here 
ordered  by  the  court  that  the  said  motion  be  and  the  same  is  hereby 
overruled. 
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Jean  Louis  Pbbvost,  Plaintiff  in  Error,  v.  Chablbs  E.  Gbenbaux, 

Treasurer  of  the  State  of  Louisiana. 

19  H.  1. 

Treaty  with  Fravoe— Tax  oh  Suooessioh. 

1.  The  7ih  article  of  the  treaty  with  France,  proclaimed  August  12, 1853,  which  relates 
to  the  right  to  hold  and  inherit  property  by  French  citizens,  has  relation  only  to 
rights  of  inheritance  thereafter  acquired. 

2.  The  tax  of  the  State  of  Louisiana  upon  successions  is  due  upon  the  event  of  the 
death  and  vesting  of  the  property  in  the  successor.  Hence,  where  the  ancestor  dies 
in  1848,  the  right  to  the  succession  tax  vested  in  the  State,  and  could  not  be  affected 
by  the  treaty. 

3.  Quere:  Would  the  treaty  be  obligatory  on  the  State,  as  to  future  successions,  if 
their  own  courts  had  not  decided  that  it  was? 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State  of  Louis* 
iana,  and  the  facts  are  well  stated  in  the  opinion. 

(621) 
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Mr.  Janiuy  for  plaintiff  in  error. 

Mr.  Benjamin^  for  defendant. 

[   *  6   ]       *  Mr,  Chief  Justice  Tanet  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State  of  Louis- 
iana. It  appears  that  a  certain  Francois  Marie  Prevost,  an  inhab- 
itant of  that  State,  died  in  the  year  1848  intestate  and  without 
issue,  and  possessed  of  property  to  a  considerable  amount.  He 
left  a  widow ;  and,  as  no  person  appeared  clairning  as  heir  of  the 
deceased,  the  widow,  according  to  the  laws  of  the  State,  was  put 
in  i)ossession  of  the  whole  of  the  property  by  the  proper  authorities^ 
in  December,  1851.     She  died  in  March,  1853. 

In  January,  1854,  Jean  Louis  Prevost,  a  French  subject,  resid- 
ing in  France,  presented  himself  by  his  agent  in  Louisiana  as  the 
brother  and  sole  heir  of  Francois  Marie  Prevost,  and  established 
his  claim  by  a  regular  judicial  proceeding  in  court. 

The  laws  of  Louisiana  impose  a  tax  of  ten  per  cent,  on  the  value 
of  all  property  inherited  in  that  State  by  any  person  not  domicil- 
iated there,  and  not  being  a  citizen  of  any  State  or  Territory  of  the 
United  States. 

This  tax  is  disputed  by  the  plaintiff  in  error,  upon  the  ground 
that  the  law  of  Louisiana  is  inconsistent  with  the  treaty  or  con- 
sular convention  with  France.  This  treaty  was  signed  on  the  23d 
of  February,  1853,  ratified  by  the  United  States  on  the  1st  of  April, 
1853,  exchanged  on  the  11th  of  August,  1853,  and  proclaimed  by 
the  president  on  the  12th  of  August,  1853. 

The  7th  article  of  this  treaty,  so  far  as  concerns  this  case,  is  in 
the  following  words: 

^^In  all  the  States  of  the  Union  whose  laws  permit  it,  so  long 
and  to  the  same  extent  as  the  said  laws  shall  remain  in  force, 
Frenchmen  shall  enjoy  the  right  of  possessing  personal  and  real 
property  by  the  same  title  and  in  the  same  manner  as  the  citizens 
of  the  United  States.  They  shall  be  free  to  dispose  of  it  as  they 
may  please,  either  gratuitously  or  for  value  received,  by  donation, 
testament,  or  otherwiise,  just  as  those  citizens  themselves ;  and  in 
no  case  shall  they  be  subjected  to  taxes  on  transfers,  inheritance, 
or  any  others,  different  from  those  paid  by  the  latter,  or  to  taxes 
which  shall  not  be  equally  imposed." 

Proceedings  were  instituted  in  the  State  courts  by  the  plaintiff  in 
error  to  try  this  question,  which  were  ultimately  brought  before 
the  supreme  court  of  the  State.  And  that  court  decided  that  tbe 
right  to  the  tax  was  complete,  and  vested  in  the  State  upon  the 
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death  of  Francois  Marie  Prevost,  and  was  not  afifected  by  the  treaty 
with  France  subsequeutly  made. 

*  We  can  see  no  valid  objection  to  this  judgment.  The  [  *  7  ] 
plaintiff  in  error,  in  his  petition  to  be  recognized  as  heir, 
claimed  title  to  all  the  separate  property  of  Fran9ois  M.  Prevost 
and  his  widow,  then  in  the  hands  of  the  curator,  and  of  all  his  por- 
tion of  the  community  property,  and  of  all  the  fruits  and  revenues 
of  his  succession  from  the  day  of  the  death  of  his  brother.  And, 
in  adjudicating  upon  this  claim^  the  court  recognized  the  rights 
of  the  appellant,  as  set  forth  in  his  petition,  and  decided  that  he 
became  entitled  to  the  property,  as  heir,  immediately  upon  the 
death  of  Fr.  M.  Prevost. 

Now,  if  the  property  vested  in  him  at  that  time,  it  could  vest 
only  in  the  manner,  upon  the  conditions  authorized  by  the  laws  of 
the  State.  And,  by  the  laws  of  the  State,  as  they  then  stood,  it 
vested  in  him,  subject  to  a  tax  of  ten  per  cent.,  payable  to  the  State. 
And  certainly  a  treaty,  subsequently  made  by  the  United  States 
with  France,  could  not  divest  rights  of  property  already  vested  in 
the  State,  even  if  the  words  of  the  treaty  had  imported  such  an 
intention.  But  the  words  of  the  article,  which  we  have  already  set 
forth,  clearly  apply  to  cases  happening  afterwards — not  to  cases 
where  the  party  appeared,  after  the  treaty,  to  assert  his  rights,  but 
to  cases  where  the  right  afterwards  accrued.  And  so  it  was  decided 
by  the  supreme  court  of  the  State,  and^  we  think,  rightly.  The 
constitutionality  of  the  law  is  not  disputed,  that  point  having  been 
settled  in  this  court  in  the  case  of  Mayer  v.  Grima,  8  IIow.  490. 

In  affirming  this  judgment,  it  is  proper  to  say  that  the  obliga- 
tion of  the  treaty  and  its  operation  in  the  State,  after  it  was  maile, 
depend  upon  the  laws  of  Louisiana.  The  treaty  does  not  claim  for 
the  United  States  the  right  of  controlling  the  succession  of  real  or 
personal  property  in  a  State.  And  its  operation  is  expressly  lim- 
ited ''to  the  States  of  the  Union  whose  laws  permit  it,  so  long  and 
to  the  same  extent  as  those  laws  shall  remain  in  force/'  And,  as 
there  is  no  act  of  the  legislature  of  Louisiana  repealing  this  law 
and  accepting  the  provisions  of  the  treaty,  so  as  to  secure  to  her 
citizens  similar  rights  in  France,  this  court  might  feel  some  diffi- 
culty in  saying  that  it  was  repealed  by  this  treaty,  if  the  State  court 
had  not  so  expounded  its  own  law,  and  held  that  Louisiana  was 
one  of  the  States  in  which  the  proposed  arrangements  of  the  treaty 
were  to  be  carried  into  eflfect. 

Upon  the  whole,  we  think  there  is  no  error  in  the  judgment  of 
the  State  court,  and  it  must  therefore  be  affirmed. 
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Benjamti}  F.  Morgan^  Plaintiff  in  Error,  v.  Alfred  G.  Curteniub 

and  John  L.  Griswold. 

19  H.  8. 

Omission  in  the  Tsanscbift. 

This  court  will,  of  its  own  motion,  award  a  certiorari  after  a  case  has  been  sabmitted, 
if  it  discovers  that  an  important  paper,  referred  to  in  the  bill  of  exceptions,  is  omitted 
in  the  transcript. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  northern 
district  of  Illinois. 

It  was  submitted  on  printed  argument  by  Mr.  Wdshbume,  for 
plaintiff  in  error. 

No  counsel  appeared  for  defendants. 

Mr.  Chief  Justice  Tanet  delivered  the  opinion  of  the  court. 

Upon  examining  the  transcript  of  the  record  filed  in  this  case, 
we  find  that  it  is  imperfect,  and  that  a  paper  has  been  omitted 
which  may  be  important  to  the  decision  of  the  matter  in  contro- 
versy between  the  parties. 

The  bill  of  exceptions  upon  which  the  cause  is  brought  before 
this  court,  after  stating  that  the  defendants  read  in  evidence  the 
deed  from  Bogardas  to  Underbill,  under  which  they  claim  title, 
proceeds  in  the  following  words: 

*•*  The  defendants  next  offered  in  evidence  to  the  jury  a  certificate 

of  the  register  of  the  land  o£Sce  at  Quincy,  dated ,  which  is 

in  the  words  and  figures  following,  to  wit." 

But  the  certificate  thus  referred  to  is  not  inserted  in  the  excep- 
tion, nor  its  contents  stated  in  any  part  of  the  transcript.  And  as 
this  paper  was  offered  in  evidence  by  the  defendants,  it  must  have 
been  deemed  material  to  their  defense;  and  the  court  think  it  would 
not  be  just  to  them  to  proceed  to  final  judgment,  without  having 
this  paper  before  us. 

And  as  the  defendants  have  no  counsel  appearing  in  their  behalf 
in  this  court,  the  court  of  its  own  motion  order  the  case  to  be  con- 
tinued, and  a  certiorari  issued  in  the  usual  form  to  the  circuit  court, 
directing  it  to  supply  the  omission  above  mentioned,  and  return  a 
full  and  correct  transcript  to  this  court,  on  or  before  the  first  day 
of  the  next  term. 
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Ex  PARTE  David  A.  Sbcombb. 

•       19  H.  9. 

MAHDAMUa — DiBBA&BIHG  AtTOEVET — JUBIBDiaTIOV   OF   THIS   CoUBT   OV£B    IVFBBIOB 

COUBTS. 

1.  The  statate  of  the  Territory  of  Minnesota  concerning  the  admission  and  removal  of 
attorneys  differs  bat  little  from  the  common  law,  and  leaves  those  matters  very  largely 
in  the  discretion  of  the  courts. 

2.  Bnt  this  mast  be  a  judicial  discretion,  and  not  an  arbitrary,  unregulated  exercise  of 
power. 

3.  An  order  dismissing  an  attorney  for  conduct  in  the  presence  of  the  court  is  the  ex- 
ercise of  a  judicial  discretion  vested  by  law  in  the  court;  and  though  the  judgment 
of  removal  was  without  notice  or  hearing,  this  court  cannot  review  that  judgment 
and  restore  the  party  on  a  petition  for  a  writ  of  mandamiu. 

The  case  came  before  this  court  by  a  petition  on  the  part  of 
Secombe,  praying  to  be  restored  to  his  office  and  function  as  an 
attorney  of  the  supreme  court  of  the  Territory  of  Minnesota.  This 
petition  stated  that  he  had  been  disbarred  by  an  order  of  said  court, 
without  notice  and  without  a  hearing,  the  first  knowledge  he  had 
of  the  matter  being  received  afler  the  order  of  dismissal.  He 
alleged  that  it  was  without  cause,  and  that  the  order  was  made 
without  jurisdiction. 

The  petition  was  sworn  to,  and  was  accompanied  by  a  notice 
duly  served  on  the  judges  of  the  supreme  court  of  the  Territory, 
and  by  a  certified  copy  of  the  order  of  the  court  dismissing  peti- 
tioner, which  is  sufficiently  stated  in  the  opinion. 

Mr.  Badger  argued  in  support  of  the  motion. 

*  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [  *  13  ] 
court. 

A  mandamtis  has  been  moved  for,  by  David  A.  Secombe,  to  be 
directed  to  the  judges  of  the  supreme  court  of  the  Territory  of 
Minnesota,  commanding  them  to  vacate  and  set  aside  an  order  of 
the  court,  passed  at  January  term,  1856,  whereby  the  said  Secombe 
was  removed  from  his  office  as  an  attorney  and  counsellor  of  that 
court. 

In  the  case  of  Tillinghast  v.  Gonkling,  which  came  before  this 
court  at  January  term,  1829,  a  similar  motion  was  overruled  by 
this  court.  The  case  is  not  reported;  bnt  a  brief  written  opinion 
remains  on  the  flies  of  the  court,  in  which  the  court  says  that  the 
motion  is  overruled,  upon  the  ground  that  it  had  not  jurisdiction 
in  the  case. 

The  removal  of  the  attorney  and  counsellor^  in  that  case,  took 
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place  in  a  district  court  of  the  United  States,  exercising  the  powers 
of  a  circuit  court;  and,  in  a  court  of  that  character,  the  relations 
between  the  court  and  the  attorneys  and  counsellors  who  practice 
in  it,  and  their  respective  rights  and  duties,  are  regulated  by  the 
common  law.  And  it  has  been  well  settled,  by  the  rules  and 
practice  of  common-law  courts,  that  it  rests  exclusively  with  the 
court  to  determine  who  is  qualified  to  become  one  of  its  officers,  as 
an  attorney  and  counsellor,  and  for  what  cause  he  ought  to  be  re- 
moved. The  power,  however,  is  not  an  arbitrary  and  despotic  one, 
to  be  exercised  at  the  pleasure  of  the  court,  or  from  passion,  preju- 
dice, or  personal  hostility ;  but  it  is  the  duty  of  the  court  to  exercise 
and  regulate  it  by  a  sound  and  just  judicial  discretion,  whereby  the 
rights  and  independence  of  the  bar  may  be  as  scrupulously  guarded 
and  maintained  by  the  court,  as  the  rights  and  dignity  of  the  court 
itself. 

It  has,  however,  been  urged  at  the  bar,  that  a  much  broader 
discretionary  power  is  exercised  in  courts  acting  upon  the  rules  of 
the  common  law  than  can  be  lawfully  exercised  in  the  territorial 
court  of  Minnesota;  because  the  legislature  of  the  Territory  has, 
by  statute,  prescribed  the  conditions  upon  which  a  person 
[  *  14  ]  may  entitle  himself  to  admission  as  an  *  attorney  and 
counsellor  in  its  courts,  and  also  enumerated  the  offenses 
for  which  he  may  be  removed,  and  prescribed  the  mode  of  proceed- 
ing against  him.  And  the  relator  complains  that  it  appears  by 
the  transcript  from  the  record,  and  the  certificate  of  the  clerk, 
which  he  filed  with  his  petition  for  a  mandamus^  that  in  the  sentence 
of  removal  he  is  not  found  guilty  of  any  specific  offense  which 
would,  under  the  statute  of  the  Territory,  justify  his  removal,  and 
had  po  notice  of  any  charge  against  him,  and  no  opportunity  of 
being  heard  in  his  defense. 

It  is  true  that^  in  the  statutes  of  Minnesota,  rules  are  prescribed 
for  the  admission  of  attorneys  and  counsellors,  and  also  for  their 
removal.  But  it  will  appear,  upon  examination,  that,  in  describ- 
ing some  of  the  offenses  for  which  they  may  be  removed,  the  statute 
has  done  but  little,  if  anything,  more  than  enact  the  general  rules 
upon  which  the  courts  of  common  law  have  always  acted;  and 
have  not,  in  any  material  degree,  narrowed  the  discretion  they 
exercised.  Indeed,  it  is  difficult,  if  not  impossible,  to  enumerate 
and  define,  with  legal  precision,  every  offense  for  which  an  attorney 
or  counsellor  ought  to  be  removed.  And  the  legislature,  for  the 
most  part,  can  only  prescribe  general  rules  and  principles  to  be 
carried  into  execution  by  the  court  with  judicial  discretion  and 
justice  as  cases  may  arise. 
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The  revised  code  of  Minnesota  (ch.  93,  sec.  7,  subdivision  2,) 
makes  it  the  duty  of  the  attorney  and  counsellor  ^'to  maintain  the 
respect  due  to  courts  of  justice  and  judicial  officers." 

The  19th  section  of  the  same  chapter  enumerates  certain  offenses 
for  which  an  attorney  or  counsellor  may  be  removed;  and,  among 
others,  enacts  that  he  may  be  removed  for  a  willful  violation  of 
any  of  the  provisions  of  section  7,  above  mentioned.  And,  in  its 
sentence  of  removal,  the  court  say  that  the  relator,  being  one  of 
the  attorneys  and  counsellors  of  the  court,  had,  by  his  acts  as  such, 
in  open  court,  at  the  term  at  which  he  was  removed,  been  guilty 
of  a  willful  violation  of  the  provision  above  mentioned,  and  also  of 
a  violation  of  that  part  of  his  official  oath  by  which  he  %va8  sworn 
to  conduct  himself  with  fidelity  to  the  court. 

The  statute,  it  will  be  observed,  does  not  attempt  to  specify  the 
acts  which  shall  be  deemed  disrespectful  to  the  court  or  the  judicial 
officers.  It  must  therefore  rest  with  the  court  to  determine  what 
acts  amount  to  a  violation  of  this  provision ;  and  this  is  a  judicial 
power  vested  in  the  court  by  the  legislature.  The  removal  of  the 
relator,  therefore,  for  the  cause  above  mentioned,  was  the  act  of  a 
court  done  in  the  exercise  of  a  judicial  discretion  which 
the  law  authorized  and  required  *  it  to  exercise.  And  [  *  15  ] 
the  other  cause  assigned  for  the  removal  stands  on  the 
same  ground. 

It  is  not  necessary  to  inquire  whether  this  decision  of  the  terri- 
torial court  can  be  reviewed  here  in  any  other  form  of  proceeding. 
But  the  court  are  of  opinion  that  he  is  not  entitled  to  a  remedy  by 
mandamus.  Undoubtedly  the  judgment  of  an  inferior  court  may 
be  reversed  in  a  superior  one  which  possesses  appellate  power  over 
it,  and  a  mandate  be  issued,  commanding  it  to  carry  into  execution 
the  judgment  of  the  appellate  tribunal.  But  it  cannot  be  reviewed 
and  reversed  in  this  form  of  proceeding,  however  erroneous  it  may 
be  or  supposed  to  be.  And  we  are  not  aware  of  any  case  where  a 
mandamus  has  issued  to  an  inferior  tribunal,  commanding  it  to  re- 
verse or  annul  its  decision,  where  the  decision  was  in  its  nature 
a  judicial  act,  and  within  the  scope  of  its  jurisdiction  and  discre- 
tion. 

These  principles  apply  with  equal  force  to  the  proceedings 
adopted  by  the  court  in  making  the  removal. 

The  statute  of  Minnesota,  under  which  the  court  acted,  directs 
that  the  proceedings  to  remove  an  attorney  or  counsellor  must  be 
taken  by  the  court,  on  its  own  motion^  for  matter  within  its  knowl- 
edge ;  or  may  be  taken  on  the  information  of  another.  And,  in  the 
latter  case,  it  requires  that  the  information  should  be  in  writing, 
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and  notice  be  given  to  the  party,  and  a  day  given  to  him  to  answer 
and  deny  the  sufficiency  of  the  accusation,  or  deny  its  truth. 

In  this  case,  it  appears  that  the  offenses  charged  were  committed 
in  open  court,  and  the  proceedings  to  remove  the  relator  were  taken 
by  the  court  upon  its  own  motion.  And  it  appears  by  his  affidavit 
that  he  had  no  notice  that  the  court  intended  to  proceed  against 
him ;  had  no  opportunity  of  being  heard  in  his  defense,  and  did  not 
know  that  he  was  dismissed  from  the  bar  until  the  term  was  closed, 
and  the  court  had  adjourned  to  the  next  term. 

Now,  in  proceeding  to  remove  the  relator,  the  court  was  neces- 
sarily called  on  to  decide  whether,  in  a  case  where  the  offense  was 
committed  in  open  court,  and  the  proceeding  was  had  by  the  court 
on  its  own  motion,  the  statute  of  Minnesota  required  that  notice 
should  be  given  to  the  party,  and  an  opportunity  afforded  him  to 
be  heard  in  his  defense.  The  court,  it  seems,  were  of  opinion  that 
no  notice  was  necessary,  and  proceeded  without  it;  and,  whether 
this  decision  was  erroneous  or  not,  yet  it  was  made  in  the  exercise 
of  judicial  authority,  where  the  subject-matter  was  within  their 
jurisdiction,  and  it  cannot  therefore  be  revised  and  annulled  in  this 

form  of  proceeding. 
[  *'16  ]  *Upon  this  view  of  the  subject,  it  would  be  useless  to 
grant  a  rule  to  show  cause;  for  if  the  territorial  court 
made  a  return  stating  what  they  had  done,  in  the  precise  form  in 
which  the  sentence  of  dismissal  now  appears  in  the  papers  exhibited 
by  the  relator,  a  peremptory  mandamtia  could  not  issue  to  restore 
him  to  the  office  he  has  lost. 

The  motion  must  therefore  be  overruled. 


William  A.  Shaffer,  Plaintiff  in  Error,  v.  James  A.  Scuddat. 

19  H.  16. 

JUBISDIOTION  UHDEB  26tH  SECTION  OF  JXTDICIABT  AOT. 

1.  Where  both  parties  claim  the  same  land  ander  dififerent  patents  from  the  State,  and 
the  State  court  did  not  decide  the  case  on  any  construction  of  the  acts  of  congress, 
this  court  cannot  review  its  judgment. 

2.  Nor  does  the  opinion  of  the  secretary  of  the  interior,  that  one  of  the  claims  was 
improperly  located,  vary  the  proposition. 

The  case,  which  is  a  writ  of  error  to  the  supreme  court  of  Louis- 
iana, is  fully  stated  in  the  opinion. 

Mr,  Benjamin,  for  plaintiff  in  error. 
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3fr.  Taylor^  (who  raised  the  question  of  jurisdiction,)  for  de- 
fendant. 

^     *Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [  *  18  ] 
court. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State  of 
Louisiana. 

It  appears  that  a  petitory  action  was  brought  by  Scudday,  the 
defendant  in  error,  against  Shaffer,  the  plaintiff  in  error,  to  recover 
a  quarter  section  of  land  described  in  the  pleadings. 

The  defendant  in  error  derives  his  title  in  the  following  manner : 
By  the  eighth  section  of  an  act  of  congress  of  the  4th  September, 
1841,  tl)e  government  of  the  United  States  granted  to  each  of  the 
several  States  specified  in  the  act,  and  among  them  to  Louisiana, 
500,000  acres  of  land,  for  the  purposes  of  internal  improvement. 
The  act  provided  that  the  selections  of  the  land  wf>re  to  be  made  in 
such  manner  as  the  legislature  of  the  State  should  direct,  the  loca- 
tions to  be  made  on  any  public  lands,  except  such  as  were  or  might 
be  reserved  from  sale  by  any  law  of  congress,  or  proclamation  of 
the  president  of  the  United  States.  The  ninth  section  of  the  act 
provided  that  the  net  proceeds  of  the  sales  of  the  lands  so  granted 
should  be  applied  to  objects  of  internal  improvement  within  the 
State,  such  as  roads,  railways,  bridges,  canals,  and  improvement  of 
water-courses  and  draining  of  swamps.  An  act  of  the  legislature 
of  Louisiana  of  1844  provided  that  warrants  for  the  location  of  the 
lands  should  be  sold  in  the  same  manner  as  the  lands  were  located; 
and  it  was  made  the  duty  of  the  governor  to  issue  patents  for  the 
lands  located  by  warrants,  whenever  he  should  be  satisfied  that 
they  had  been  properly  located.  The  defendant  in  error, 
being  the  holder  of  such  a  warrant,  located  it  on  *the  [  *  19  ] 
land  claimed  in  the  suit.  The  location  having  been  ap- 
proved by  the  secretary  of  the  interior,  and  a  certificate  to  that 
effect  granted  by  the  register,  the  governor  of  Louisiana  issued  a 
patent  to  the  plaintiff,  bearing  date  12ch  November,  1852. 

The  opposing  title  of  plaintiff  in  error  is  derived  under  an  act  of 
congress  of  March  2d,  1849,  and  certain  acts  of  the  legislature  of 
the  State,  passed  to  carry  into  effect  the  act  of  congress.  The  first 
section  of  the  act  of  congress  of  1849  declares,  **  that  to  aid  the 
State  of  Louisiana  in  constructing  the  necessary  levees  and  drains 
to  reclaim  the  swamp  and  overflowed  lands  therein,  the  whole  of 
the  swamp  and  overflowed  lands  which  are  or  may  be  found  unfit 
for  cultivating,  shall  be,  and  the  same  are  hereby,  granted  to  the 
State," 
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The  second  section  provides,  that  as  soon  as  the  secretary  of  the 
treasury  shall  be  advised  by  the  governor  of  Louisiana  that  the 
State  has  made  the  necessary  preparations  to  defray  the  expenses 
thereof,  he  shall  cause  a  personal  examination  to  be  made,  under 
the  direction  of  the  surveyor  general  thereof,  by  experienced  and 
faithful  deputies,  of  all  the  swamp  lands  therein  which  are  subject 
to  overflow  and  unfit  for  cultivation,  and  a  list  of  the  same  to  l>e 
made  out  and  certified  by  the  deputies  and  the  surveyor  general  to 
the  secretary  of  the  treasury,  who  shall  approve  the  same,  so  far 
as  they  are  not  claimed  and  held  by  individuals;  and  on  that 
approval^  the  fee  simple  to  said  lands  shall  vest  in  the  State  of 
Louisiana,  subject  to  the  disposal  of  the  legislature  thereof,  pro- 
vided, however,  that  the  proceeds  of  said  lands  shall  be  applied 
exclusively,  as  far  as  necessary,  to  the  construction  of  the  levees 
and  drains  aforesaid. 

On  the  21st  of  March,  1850,  the  legislature  of  Louisiana  passed 
an  act  to  enable  the  governor  to  have  the  swamp  and  overflowed 
lands  selected;  and,  in  1852,  they  passed  an  act,  giving  a  prefer- 
ence in  entering  such  lands  to  those  in  possession  of  or  cultivating 
them,  and  the  time  of  entering  them  was  further  extended  by  an 
act  of  1853.  The  plaintiff  in  error  entered  this  land  on  the  18th 
day  of  July,  1853,  by  virtue  of  a  preference  right  claimed  under 
that  act  of  the  legislature.  He  was  permitted  to  make  this  entry 
at  the  State  land  office,  in  consequence  of  the  secretary  of  the  in- 
terior having,  on  the  14th  of  April,  revoked  his  approval  to  the 
State,  under  the  act  of  1841,  of  this  and  other  lands  which  had 
been  located  under  warrants  sold  by  the  State,  in  conformity  to  the 
act  of  the  legislature  of  1844. 

The  reason  assigned  by  the  secretary  of  the  interior  was,  that 
these  locations  had  been  made  subsequent  to  the  passage  of  the  act 
of  congress  of  1849,  granting  to  the  State  all  the  swamp  and  over- 
flowed lands.  He  states,  in  his  opinion,  that  he  considered 
[  *  20  ]  the  words  used  in  the  first  section  of  that  act  as  *  import- 
ing a  grant  inpresenti,  and  as  confirming  a  right  to  the 
land,  though  other  proceedings  were  necessary  to  perfect  the  title  ; 
and  that  when  the  title  was  perfected,  it  had  relation  back  to  the 
date  of  the  grant.  His  approval  to  the  State,  of  the  location  of  the 
land  in  controversy,  under  the  internal  improvement  law  of  1841, 
was  revoked,  but  the  land  was  at  the  same  time  approved  to  the 
State,  as  having  a  vested  title  to  it,  under  the  act  of  1849,  and 
taking  eOSect  from  the  date  of  the  passage  of  the  act. 

The  controversy  between  the  parties  arises  upon  these  two  pat- 
ents, both  granted  by  the  State  of  Louisiana — the  one  to  Scudday, 
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under  the  grant  made  by  the  act  of  congress  of  1841,  for  the  pur- 
poses of  internal  iraprovement ;  the  other  to  Shaffer,  under  the 
grant  made  by  the  act  of  1849,  for  the  purpose  of  draining  the 
swamp  lands. 

The  case  came  regularly  before  the  supreme  court  of  the  State; 
and  that  court,  after  stating  that  it  was  unnecessary  to  decide 
whether  the  construction  placed  upon  the  act  of  1849,  by  the  sec- 
retary of  the  interior,  under  which  he  revoked  his  approval  of 
Scudday's  location,  was  erroneous  or  not,  proceeded  to  express 
their  opinion  as  follows : 

**  It  is  certain  (say  the  court)  that  the  legislature  could  not  have 
disposed  of  the  land  as  belonging  to  the  State,  under  the  provisions 
of  that  act,  [the  act  of  1849,]  until  she  had  complied  with  the  con- 
ditions imposed  on  her  by  the  act  of  congress,  and  until  the  ap- 
proval of  the  secretary  of  the  treasury ;  but  if  she  had  not  chosen 
to  avail  herself  of  the  right  given  to  her  to  appropriate  these  lands 
as  swamp  lands  by  defraying  the  expenses  of  locating  them,  she 
had  still  the  right  of  locating  them  under  the  internal  improve- 
ment, law  of  1841,  which  was  unconditional.  The  construction  of 
the  act  of  1849,  by  the  secretary  of  the  interior,  may  be  strictly 
correct ;  and  yet  it  does  not  follow  that  the  location  of  a  warrant, 
under  the  internal  improvement  law  of  1841,  which  had  been  ap- 
proved  by  the  {iroper  department  of  the  government,  and  for  which 
a  patent  had  been  subsequently  issued  by  the  State,  could  be  re- 
voked, so  as  to  destroy  the  title  conferred  by  the  patent.  The 
question  would  have  been  different,  if,  after  the  passage  by  con- 
gress of  the  act  of  1849,  the  United  States  had  granted  the  land 
away  from  the  State  of  Louisiana.  Such  was  not  the  case ;  and  as 
both  the  acts  of  1841  and  1849  were  grants  of  land  to  the  State,  we 
cannot  go  behind  the  patent  which  the  State  has  granted.  The 
patent  can  only  be  attacked  on  the  ground  of  error  or  fraud.  It  is 
true  that  a  patent  issued  against  law  is  void  ;  but  in  the  present 
case  the  patent  and  all  the  proceedings  on  which  it  was 
based  were  in  conformity  to  *  the  laws.  As  between  the  [  *  21  ] 
government  of  the  United  States  and  the  State  of  Louis- 
iana, a  question  will  arise,  whether  the  State  is  not  entitled  to  an 
additioAal  quantity  of  land,  to  be  located  under  the  act  of  congress 
of  1841,  in  consequence  of  the  swamp  lands  having  been  appropri- 
ated for  locations  of  warrants  issued  under  the  internal  improve- 
ment act ;  but  we  are  of  opinion  that  the  title  wliich  the  State  has 
granted  to  the  plaintiff,  and  for  which  she  has  been  paid,  is  unaf- 
fected by  the  acts  of  the  officers  of  the  United  States  government 
and  of  the  State  government,  done  since  the  patent  was  issued." 
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Upon  these  grounds,  the  supreme  court  of  the  State  gave  judg- 
ment in  favor  of  Scudday,  and  this  writ  of  error  is  hrought  to 
revise  that  decision. 

It  does  not  appear  from  the  opinion  of  the  court,  as  above  stated, 
that  any  question  was  decided  that  would  give  this  court  jurisdic- 
tion over  its  judgment.  The  land  in  dispute  undoubtedly  belonged 
to  the  State,  under  the  grants  made  by  congress,  and  both  parties 
claim  title  under  grants  from  the  State.  The  construction  placed 
by  the  secretary  upon  the  act  of  1849,  and  the  revocation  of  his 
order  approving  the  location  of  Scudday,  did  not  and  was  not  in- 
tended to  revest  the  land  in  the  United  States.  On  the  contrary, 
it  affirmed  the  title  of  the  State;  and  its  only  object  was  to  se- 
cure to  Louisiana  the  full  benefit  of  both  of  the  grants  made  by 
congress,  and  leaving  it  to  the  State  to  dispose  of  the  lands  to 
such  persons  and  in  such  manner  as  it  should  by  law  direct.  It 
certainly  gave  no  right  to  the  plaintiff^  in  error.  He  admits  the 
title  of  the  State,  and  claims  under  a  patent  granted  by  the  State. 
Now,  whether  this  patent  conveyed  to  him  a  title  or  not,  depended 
altogether  upon  the  laws  of  Louisiana,  and  not  upon  the  aiJts  of 
congress  or  the  acts  of  any  of  the  ofiicers  or  authorities  of  the 
general  government.  It  was  a  question,  therefore,  for  the  State 
courts;  And  the  supreme  court  of  the  State  have  decided  that  this 
patent  could  convey  no  Tight  to  the  land  in  question,  because  the 
State  had  parted  from  its  title  by  a  patent  previously  granted  to 
Scudday,  the  defendant  in  error.  The  right  claimed  by  the  plain- 
tiff in  error,  which  was  denied  to  him  by  the  State  court,  did  not 
therefore  depend  upon  any  act  of  congress,  or  tlie  validity  of  any 
authority  exercised  under  the  United  Stati-s,  but  exclusively  upon 
the  laws  of  Louisiana.  And  the  supreme  court  of  the  State  have 
decided  that,  according  to  these  laws,  lie  had  no  title,'  and  that  the 
land  in  question  belonged  to  the  grantee  of  the  elder  patent. 

We  have  no  authority  to  revise  that  judgment  by  writ  of  error ; 
and  this  writ  must  therefore  be  dismissed  for  want  of  jurisdiction. 


THE  BARQUE  LAURA. 


William  Thomas  and  others  v.  James  W.  Ossork. 

19  H.  22. 

Admiralty — Lievs  for  Repairs  and  Supplies  ih  a  Fobeiov  Port. 

1.  By  the  laws  of  England,  the  master  of  a  vessel  is  not  anthorized  to  create  a  lidn  on 
her  for  supplies  and  repairs  obtained  in  a  foreign  port,  except  by  a  bottomry  bond. 
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2.  But  sach  was  not  the  ancient  law  of  maritime  nations ;  and  the  courts  of  the  United 
States  have  adopted  the  general  law  of  the  seas  on  this  subject. 

3.  But  the  master  cannot  create  such  a  lien  except  for  supplies  and  repairs,  and  unless 
there  exists  a  necessity  that  the  ship's  credit  should  be  pledged  for  them. 

4.  And  it  is  also  a  part  of  the  law  on  this  subject,  that  the  furnisher  of  supplies,  or  the 
lender  of  the  money  with  which  they  are  bought,  should  see  to  it  that  there  is  an 
apparent  necessity,  and  that  what  is  lent  or  furnished  is  for  the  use  of  the  vessel. 
But  see  the  Grapeshot,  9  Wallace,  129. 

5.  The  numerous  facts  of  long  voyages  at  distant  ports  by  a  master  controlling  the 
vessel  under  "  a  lay*'  examined,  and  the  conclusion  arrived  at  that  there  was  no  neces- 
sity for  a  lien  on  the  vessel  for  the  supplies  furnished,  and  that  the  party  furnishing 
them  had  such  dealings  with  the  master  in  other  matters  that  they  must  have  known 
that  he  had  the  means,  and  that  it  was  his  duty  to  have  paid  for  the  repairs  and  sup- 
plies on  which  the  libel  is  founded. 

This  is  an  appeal  in  admiralty  from  the  circuit  court  for  the  dis- 
trict of  Maryland. 

The  district  court  had  decreed  a  lien  on  the  barque  Laura  for 
repairs  and  supplies,  and  on  appeal  the  circuit  court  Kad  affirmed 
the  judgment.  The  case  is  now  here  on  appeal  from  the  latter 
decree,  and  the  facts  are  very  fully  stated  in  the  opinion. 

JUr,  Brune  and  Mr.  Brown^  for  appellants. 

Mr.  WaUis  and  Mr.  J.  H.  Thomas^  for  appellee. 

*  Mr.  Justice  Curtis  delivered  the  opinion  of  the  court.  [  *  25  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  district  of  Maryland,  sitting  in  admiralty. 
A  libel  was  filed  in  the  district  court  by  the  appellee,  as  assignee 
of  Loring  &  Co.,  merchants  in  Valparaiso,  asserting  a  Hen  on  the 
barque  Laura,  of  Plymouth,  in  the  State  of  Massachusetts,  for  the 
cost  of  repairs  and  supplies  furnished  to  that  vessel  at  Valparaiso. 
The  district  court  decreed  for  the  lien,  the  circuit  court  affirmed  that 
decree,  and  the  claimants  have  brought  the  cause  here  by  appeal. 

It  appears  that  in  January,  1849,  Phineas  Leach,  who  had 
previously  been  in  command  of  the  barque,  contracted  with  her 
owners  to  take  her  on  what  is  termed  '^a  lay."  There  does  not 
appear  to  have  been  any  written  contract  of  affreight- 
*ment  between  them,  nor  are  the  terms  of  their  agree-  [  *  26  ] 
ment  fully  described  by  any  witness.  But  this  mode  of 
employing  vessels  is  so  common,  and  its  t^rms  and  legal  effect  so 
well  settled  by  long  usage,  it  has  been  so  often  before  the  courts  and 
the  subject  of  adjudication,  that  no  embarrassment  is  felt  by  us  con- 
cerning the  terms  and  conditions  on  which  Leach  took  the  vessel. 

We  understand  from  his  testimony,  as  well  as  from  known  usage, 
ascertained  and  adjudicated  on  in  the  courts,  that  the  master  had 
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the  entire  possession,  command,  and  navigation  of  the  vessel ;  that 
he  was  to  employ  her  in  such  freighting  voyages  as  he  saw  fit ;  that 
he  was  to  victual  and  man  the  vessel  at  his  own  expense;  that  the 
owners  were  to  keep  the  vessel  in  repair;  that  from  the  gross  earn- 
ings were  to  he  deducted  all  port  charges,  and  the  residue  was  to 
be  divided  into  two  equal  parts,  one  of  which  was  to  belong  to  the 
owners,  the  other  to  the  master;  and  that  this  agreement  could 
be  terminated  by  the  restoration  of  the  vessel  to  the  owners  by  the 
master,  or  by  their  intervention  to  displace  him,  at  the  end  of  any 
voyage,  but  not  while  conducting  any  one  which  he  had  under- 
taken. 

Having  possession  and  command  of  the  vessel  under  such  a  con- 
tract. Leach  sailed  from  New  Orleans  in  January,  1849,  and  aller 
making  a  voyage  to  Bio  de  Janeiro,  he  sailed  for  and  arrived  at 
Valparaiso  in  November,  1849. 

It  is  necessary  to  state  with  some  particularity  the  voyages  made 
after  his  arrival  at  Valparaiso.  He  sailed  thence  in  December, 
1849,  with  a  cargo  of  Chili  produce,  on  a  freight  amounting  to 
about  |7,000,  for  San  Francisco,  where  he  arrived  and  delivered 
the  cargo.  He  went  thence  to  Talcahuana  in  ballast;  and,  having 
an  intention  to  buy  a  cargo  there  on  his  own  account,  he  wrote  to 
Loring  &  Co.,  from  San  Francisco,  to  obtain  from  them  a  credit, 
on  which  to  raise  money  to  pay  for  the  balance  of  the  cost  of  this 
cargo,  after  appropriating  towards  it  the  freight  money  in  his 
hands.  Loring  &  Co.  granted  him  a  credit  for  $3,000,  to  be  reim- 
bursed by  Leach's  draft  on  himself  at  San  Francisco,  at  five  per 
cent,  premium.  At  Talcahuana,  Leach  drew  on  Loring  &  Co.  for 
$7,000,  and  bought  doubloons;  but,  not  being  able  to  procure  a 
cargo  there,  or  at  Maule,  he  sailed  to  Valparaiso,  where  he  arrived 
in  July,  1850.  He  handed  over  to  Loring  &  Co.  the  doubloons 
and  the  proceeds  of  his  freight  money,  which  was  in  gold  dust,  and 
they  supplied  the  vessel  and  purchased  a  cargo  for  Leach's  account, 
charging  a  guaranty  commission  of  five  per  cent,  on  their  advances, 
and  also  a  commission  of  two  and  a  half  per  cent,  on  their 
[  *  27  ]  purchases.  They  rendered  Leach  *  an  account,  in  which 
he  is  charged  with  the  supplies  of  the  barque  and  the  cost 
of  the  cargo,  and  their  commissions,  and  credited  with  the  moneys 
received  from  him. 

Leach  carried  this  cargo  to  San  Francisco ;  and,  having  sold  it, 
made  an  arrangement  with  the  mercantile  house  of  Flint,  Feabody 
&  Co.,  established  at  San  Francisco,  that  he  would  go  to  Valpa- 
raiso, and  ship  cargoes  thence  to  them  on  their  and  his  joint 
account,  drawing  on  them  for  the  cost.     This  arrangement  was  not 
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limited  to  cargoes  by  the  Laura,  but  was  to  extend  to  such  other 
vessels  as  Leach  might  take  up  for  the  purpose. 

From  San:  Francisco,  Leach  sailed  in  the  Laura  to  Talcahuana, 
where  he  saw  one  of  the  firm  of  Loring  &  Co. ,  who  gave  him  a  credit 
for  $10,000  to  buy  a  cargo  there.  He  purchased  part  of  a  cargo  ; 
bu^,  not  being  able  to  complete  it,  went  to  Valparaiso,  where  he 
arrived  in  May,  1851.  He  then  informed  Loring  &  Co. .of  his 
arrangement  with  Flint,  Peabody  &  Co.,  and  they  agreed  to  ad- 
vance him  funds,  to  enable  him  to  carry  the  arrangement  into 
effect — to  be  reimbursed  by  remittances  from  San  Francisco,  with 
five  per  cent,  commission,  and  one  per  cent,  a  month  for  interest. 
He  accordingly  left  the  vessel,  putting  Easton,  his  mate,  in  com- 
mand ;  and  Loring  &  Co.  purchased  the  residue  of  the  cargo  for 
the  Laura,  charging  its  cost  to  the  joint  account  of  Leach,  and 
Flint,  Peabody  &  Co.,  and  the  Laura  sailed  in  May,  1851,  for  San 
Francisco.  She  returned  in  ballast  to  Valparaiso  in  March,  1852  ; 
and  at  that  time  the  principal  bills  for  repairs  and  supplies,  claimed 
in  this  case,  were  incurred.  In  March,  1852,  the  Laura  again 
sailed  under  Easton's  command,  for  San  Francisco,  via  Peyta, 
where  she  touched  to  complete  her  cargo,  and  Easton  there  drew  a 
bill  on  Loring  &  Co.  to  reimburse  advances  made  to  him  in  that 
port — partly  to  pay  for  cargo  purchased  there,  and  partly  to  pay  for 
supplies  and  port  charges. 

The  Laura  returned  to  San  Francisco  in  September,  1852,  where 
she  was  taken  possession  of  by  Captain  Weston,  who  had  been 
sent  there  by  the  owners  to  bring  her  home.  The  owners  gave  no 
consent  to  the  above-described  proceedings  of  Leach  in  respect  to 
the  use  and  employment  of  the  barque.  From  the  time  when 
Leach  left  the  command  of  the  Laura,  in  May,  1851,  he  remained 
in  Valparaiso,  and  by  means  of  funds  furnished  by  Loring  &  Co., 
and  with  their  assistance,  he  purchased  and  made  six  shipments  of 
cargoes  by  vessels  other  than  the  Laura,  under  his  arrangement  with 
Flint,  Peabody  &  Co. ,  and  Loring  &  Co.  He  had  a  desk  in  the  count- 
ing-house of  Loring  &  Co.,  and  there  transacted  his  business. 

Setting  aside  all  the  special  facts  of  this  case,  and 
viewing  it  *only  as  an  ordinary  transaction,  by  which  the  [  *  28  ] 
master  of  an  American  vessel  procured  repairs  and  sup- 
plies, and  advances  of  money  to  pay  for  repairs  and  supplies,  in  a 
foreign  port,  the  first  question  which  arises  is,  whether  he  had 
power  to  hypothecate  the  vessel  as  a  security  for  their  payment, 
otherwise  than  by  a  bottomry  bond,  which  must  make  the  payment 
dependent  on  the  arrival  of  the  vessel,  and  creates  no  personal 
liability  of  the  owners. 
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.  We  understand  it  to  be  definitely  settled  by  the  cases  of  Stain- 
bank  V.  Fleming,  6  Eng.  L.  and  Eq.  412,  decided  by  the  court  of 
common  pleas  in  1851,  and  Stainbank  v.  Shephard,  20  'Eng.  L.  and 
Eq.  547,  on  writ  of  error  in  the  exchequer  chamber,  so  late  as 
1853,  that  by  the  law  of  England  the  master  of  a  ship  has  not 
power  to  create  a  lien  on  the  vessel  as  security  for  the  payment  for 
repairs  and  supplies  obtained  in  a  foreign  port,  save  by  a  bottomry 
bond  ;  that  he  can  only  pledge  his  own  credit  and  that  of  his  own- 
ers, but  cannot,  by  any  act  of  his,  give  the  creditor  security  on  the 
vessel ;  while,  at  the  same  time^  the  personal  liability  of  the  owners 
continues.  Neither  of  those  learned  courts  considered — perhaps 
there  was  no  occasion  for  them  to  consider — (Pope  v,  Nickerson,  3 
Story's  B.  465)  what  should  be  the  effect,  in  an  English  tribunal, 
of  the  law  of  the  place  where  the  repairs  and  supplies  were  ob- 
tained, if  that  law  tacitly  created  a  lien  on  the  vessel.  See  Story's 
Con.  of  Laws,  §  322  b,  401-'3.  These  decisions  rest  merely  upon 
the  want  of  authority  in  the  master,  according  to  the  law  of  Eng- 
land, to  create,  by  his  own  act,  an  absolute  hypothecation  of  the 
vessel  as  security  for  a  loan.  But  the  maritime  law  of  the  United 
States  is  settled  otherwise— -in  harmony  with  the  ancient  and  gene* 
ral  maritime  law  of  the  commercial  world.  The  master  of  a  vessel 
of  the  United  States,  being  in  a  foreign  port,  has  power,  in  a  case 
of  necessity,  to  hypothecate  the  vessel,  and  also  to  bind  himself 
^nd  the  owners, per8onally,*for  repairsand  supplies ;  and  he  does  so 
"without  any  express  hypothecation,  when,  in  a  case  of  necessity,  he 
pbtains  them  on  the  credit  of  the  vessel  without  a  bottomry  bond. 
The  Ship  General  Smith,  4  Wheat.  488 ;  Peyroux  v,  Howard,  7 
Peters,  324,  341 ;  The  Virgin,  8  Peters,  538 ;  The  Nestor,  1  Story, 
73;  The  Chusan,  2  Story,  455;  The  Phoebe,  Ware's  B.  263;  Davis 
V.  Child,  Daveis's  E.  12,  71;  The  William  andEmeline,  1  Blatch. 
and  How.  66;  Davis  v.  A  New  Brig,  Gilpin's  B.  487;  Sarchet  v. 
The  Davis,  Crabbe's  B.  185. 

It  is  not  material  whether  the  hypothecation  is  made  directly 
to  the  furnishers  of  repairs  and  supplies,  or  to  one  who  lends 
money  on  the  credit  of  the  vessel,  in  a  case  of  necessity,  to  pay  such 
furnishers.  ^'Through  all  time,"  says  Valin,  ''by  the 
[  *  29  ]  *use  and  custom  of  the  seas,  it  has  been  allowable  for  the 
master  to  borrow  money,  on  bottomry  or  otherwise,  upon 
the  hull  and  keel  of  the  vessel,  for  repairs,  provisions,  and  other 
necessaries,  to  enable  him  to  continue  the  voyage  ;"  Com.  on  Art. 
19,  Ord.  of  1681 ;  and  this  assertion  rests  upon  sufficient  authority. 
The  Boraan  law,  de  exercitoria  action^,  D.  14,  1,  authorized  a  sim- 
pie  loan,  and  does  not  confine  the  master  to  borrow  on  bottomry. 
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The  Consulat  del  Mare,  ch.  104,  105,  236,  the  laws  of  Wisby,  art. 
13,  the  laws  of  Oleron,  art.  1,  Le  Guidon,  ch.  v,  art.  33,the  French 
ordinance  of  1681,  art.  19,  as  well  as  the  present  French  code  de 
commerce,  art.  235,  concur  in  allowing  the  master  to  contract  a 
simple  loan,  in  a  case  of  necessity,  binding  on  the  vessel.     A  differ- 
ence of  opinion  exists  between  Yalin  and  Emerigon,  concerning  the 
power  of  the  master  also  to  bind  the  owner  to  accept  bills  of  ex- 
change for  the  sum  borrowed;  but  they  concur  in  opinion  that 
the  master  has  power  to  contract  a  loan  to  pay  for  repairs  and  sup- 
plies, and  to  give  what  we  term  a  lien  on  the  ship  as  security,  in 
a  case  of  necessity.     See  Valines  Com.  art.  19;  Emerigon's  Con. 
a  la  Grrope,  ch.  4,  sec.  11 ;  vol.  2,  pp.  484^  &c.     In  another  place, 
ch.  12.  sec.  4,  Emerigon  observes,  '^It  matters  little  whether  one 
has  lent  money  or  furnished  materials."     The  older  as  well  as 
.  the  more  recent  commentators  are  of  the  same  opinion.     Kuricke, 
766;  Loccenius,  lib.  3,  ch.  7,  n.  6;   Stypmannus,  417,  n.  107; 
Boulay  Paty  Cours  de  Droit,  Com.  tit.  1,  sec.  2,  vol.  1,  p.  39,  and  tit. 
4,  sec.  14,  vol.  1,  pp.  151-'3 :  Pardessus  Droit  Com.  vol.  3,  n.  631, 
644,  660;  Pardessus  Col.  vol.  2,  p.  225,  note.     The  subject  has 
been  elaborately  examined  by  Judge  Ware,  in  Davis  v.  Child, 
Paveis's  B.  75,  and  we  are  satisfied  he  arrived  at  the  correct  result. 
,  Nor  do  wo  think  the  fact'  that  the  master  was  charterer  and 
owner  pro  hac  vice  necessarily  deprived  him  of  this  power.     It  is 
true  it  does  not  exist  in  a  place  where  the  owner  is  present.     (The 
St.  Jago  de  Cuba,  9  Wheat.  409.)     But  this  doctrine  cannot  be 
safely  extended  to  the  caj^e  of  an  owner  pro  hac  vice  in  command  of 
the  vessel.     Practically  this  special  ownership  leaves  the  enterprise 
subject  to  the  same  necessities  as  if  the  master  were  master  merely^ 
and  not  charterer,  and  the  maritime  law  gives  him  the  same  power 
to  borrow  to  meet  that  necessity,  as  if  he  were  not  charterer.     The 
Consulat  de  la  Mer,  ch.  289,  (2  Par.  Col.  337,)  has  provided  for  the 
very  case,  ibr  it  makes  the  interest  of  the  general  owner  respon- 
sible for  the  contracts  of  the  master  who  has  received  the  vessel  **  c» 
commande;"  and  one  species  of  this  contract  was  what  we  should 
term  '*a  lay" — that  is,  a  participation  in  profits.     Vide 
*  2  Par.  Col.  186,  note  3;  52,  note  1 ;  49,  note  4;  and  the  [  *  30  ] 
chapters  there  referred  to. 

It  is  true  the  master  cannot  bind  the  general  owners  personally 
for  supplies  which  he,  as  charterer,  was  to  furnish.  (Webb  v. 
Pierce,  1  Curtis,  110.)  Neither  could  he  bind  them  beyond  the 
value  of  their  shares  in  the  vessel,  under  the  ancient  maritime  law. 
(Consulat,  ch.  34,  239,  and  Pardessus's  note,  vol.  2,  p.  225.)  Emer- 
igon is  of  opinion  that  the  effect  of  the  French  ordinance  is  the 
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same.  (Con.  h  la  Grope,  ch.  4,  sec.  11.)  In  our  law,  if  the  mas- 
ter is  the  agent  of  the  owners,  his  contracts  are  obligatory  on  them 
personally.  When  he  acts  on  his  own  account,  he  does  not  create 
any  obligation  on  them.  But  if  docs  not  follow  that  he  may  not 
bind  the  vessel.  In  Hickox  v,  Buckingham,  18  How.,  it  was  held 
that  contracts  of  affreightment  entered  into  by  the  master,  within 
the  scope  of  his  apparent  authority  as  master,  bind  the  vessel  to  the 
merchandise  for  the  performance  of  such  contracts,  wholly  irrespect- 
ive of  the  ownership  of  the  vessel ;  and  whether  the  master  be  the 
agent  of  the  general  or  special  owner — and  this  upon  the  principle 
that  the  general  owner  must  be  presumed  to  consent,  when  he  lets 
the  vessel,  that  the  master  may  make  such  contracts,  which  operate 
as  a  tacit  hypothecation  of  the  vessel.  And  so  in  this  case,  we 
think,  the  general  owners  must  be  taken  to  have  consented  that,  if 
a  case  of  necessity  should  arise  in  the  course  of  any  voyages  which 
the  master  was  carrying  on  for  the  joint  benefit  of  themselves  and 
himself,  he  might  obtain,  on  the  credit  of  the  vessel,  such  supplies 
and  repairs  as  should  be  needful  to  enable  him  to  continue  the 
joint  adventure.  This  presumption  of  consent  by  the  general 
owner  is  entertained  by  the  law  from  the  actual  circumstances  of 
the  case,  and  from  considerations  of  the  convenience  and  necessi- 
ties of  the  commercial  world. 

But  the  limitation  of  the  authority  of  the  master  to  cases  of  neces- 
sity, not  only  of  repairs  and  supplies,  but  of  credit  to  obtain  them, 
and  the  requirement  that  the  lender  or  furnisher  should  see  to  it, 
that  apparently  such  a  case  of  necessity  exists,  are  as  ancient  and 
well  established  as  the  authority  itself. 

In  some  of  the  old  sea  laws,  they  are  declared  in  express  terms, 
as  they  were  in  the  Soman  law :  Aliqiuitn  diligentiavi  in  ea  re  credn 
itorem  drbere  prcestarey  D.  14,  1,  7;  navis  in  ea  causa  fuisset  tU 
refici  deberet,  D.  14, 1,  T.  And  in  the  Consulat  del  Mare,  ch.  107, 
**But  the  merchant  should  assure  himself  that  what  he  lends  is 
destined  for  the  use  of  the  ship,  and  that  it  is  necessary  for  that 
object." 

A  reference  to  the  other  codes  cited  above  will  show  that  a  case 
of  necessity  was  uniformly  required ;  and  the  commenta- 
[  *  31  ]  *  tors  all  agree,  that  if  one  lend  money  to  a  master,  know- 
ing he  has  not  need  to  borrow,  he  does  not  act  in  good 
faith,  and  the  loan  does  not  oblige  the  owner.  Valin,  art.  19; 
Emerigon,  Con.  k  la  Grope,  ch.  4,  sec.  8;  and  the  older  commen- 
tators cited  by  him.  Boulay  Paty  Cours  de  Droit  Com.  tit.  I,  sec. 
2,  tit.  IV,  sec.  14;  and  see  the  authorities  cited  by  him  in  note  1, 
p.  153. 
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To  constitute  a  case  of  apparent  necessity,  not  only  must  the 
repairs  and  supplies  be  needful,  but  it  must  be  apparently  neces- 
sary for  the  master  to  have  a  credit,  to  procure  them.  If  the  mas- 
ter has  funds  of  his  own,  which  he  ought  to  apply  to  purchase  the 
supplies  which  he  is  bound  by  the  contract  of  hiring  to  furnish 
himself,  and  if  he  has  funds  of  the  owners,  which  he  ought  to  apply 
to  [)ay  ibr  the  repairs,  then  no  case  of  actual  necessity  to  have  a 
credit  exists.  And  if  the  lender  knows  these  facts,  or  has  the 
means,  by  the  use  of  due  diligence,  to  ascertain  them,  then  no  case 
of  apparent  necessity  exists  to  have  a  credit;  and  the  act  of  the 
master  in  procuring  a  credit  does  not  bind  the  interest  of  the  gen- 
eral owners  in  the  vessel. 

We  now  come  to  the  application  of  these  principles  to  the  case 
at  bar. 

The  freight  money  earned  by  the  Laura  was  applicable,  and 
ought  to  have  been  applied,  by  the  master,  to  the  necessities  of  the 
vessel ;  the  one  half,  (after  deducting  port  charges,)  which  belonged 
to  himself,  should  have  been  applied  to  pay  the  wages  of  the  crew, 
and  obtain  supplies  for  the  vessel;  the  other  half,  which  belonged 
to  the  owners,  to  paying  for  necessary  repairs. 

The  amount  of  this  freight  money  actually  earned  and  received 
was  about  |12,000.  Besides  this,  the  Laura  had  made  two  voyages 
to  San  Francisco,  with  cargoes  belonging  to  Leach  and  to  him,  and 
Flint,  Peabody  &  Co.,  before  the  bills  now  in  question  were  in- 
curred. We  hesitate  to  declare  that  a  master,  who  takes  a  vessel 
on  *'a  lay,"  can  use  it  to  carry  cargoes  of  his  own.  The  practical 
difference  to  the  owners  is,  that  there  can  be  no  agreed  rates  of 
freight,  and  no  such  security  on  the  cargo  for  its  payment,  as  the 
marine  law  ordinarily  provides,  and  as  the  owners  may  be  reason- 
ably considered  to  contemplate  when  they  let  the  vessel.  (Gracie 
v.  Palmer,  8  Wheat.  605.)  But  this  point  has  not  been  adjudi- 
cated on  by  the  courts,  nor  does  this  case  furnish  any  evidence  of 
what  the  usage  is  in  this  particular.  Waiving  a  decision  of  this 
question,  it  is,  at  all  events,  clear  the  vessel  earns  for  the  owners 
a  reasonable  freight  by  carrying  cargo  of  the  master;  and,  accord- 
ing to  the  evidence  in  this  case,  that  reasonable  freight 
must  have  been  *set  down  for  each  of  the  two  voyages  on  [  *  82  ] 
which  the  cargo  of  the  master  was  carried,  at  the  sum  of 
17,000,  that  being  the  sum  earned  on  the  preceding  voyage  between 
the  same  ports,  and  there  being  no  evidence  before  us  of  a  change 
in  the  price  of  freights  in  the  intermediate  periods ;  so  that  when 
these  expenses,  now  in  question,  were  incurred,  the  master  had 
received  in  money,  as  freight,  |12,000,  and  must  be  taken  to  have 
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received,  in  the  enhanced  value  of  his  own  merchandiee,  through 
its  carriage  to  San  Francisco,  |14,000  more.  The  amount  previ- 
ously expended  by  him  for  repairs  and  supplies^  at  Valparaiso, 
does  not  appear  to  have  exceeded  $3,000.  The  amount  expended 
at  San  Francisco  does  not  appear,  but  there  is  no  reason  to  suppose 
it  was  considerable. 

In  July,  1850,  Loring  &  Co.  received  from  Leach  his  funds, 
supplied  him  with  credit,  and  purchased  a  cargo  for  him.  In  May, 
1851,  they  made  themselves  parties  to  an  arrangement,  under 
which  Leach  was  to  quit  the  command  of  the  vessel,  and  become  a 
merchant,  resident  at  Valparaiso.  Whether  they  did  or  did  not 
know  Leach  had  the  vessel  on  a  lay,  this  was  obviously  wrong  as 
resfiected  the  owners ;  for  though,  under  a  lay,  the  master  is  owner 
pro  hac  vice,  yet  there  is  a  personal  confidence  reposed  in  him  as 
master,  which  he  cannot  delegate  to  another,  except  in  case  of  ne- 
cessity. Before  the  credit  now  in  question  was  given  by  Loring  & 
Co.,  they  not  only  had  notice  that  Leach  had  wrongfully  deserted 
the  command  of  the  vessel,  and  had  diverted  the  freight  which  the 
vessel  had  earned  and  ought  to  have  earned  into  his  business  as  a 
merchant,  but  they  had  actually  assisted  him  to  do  so,  by  receiving 
freight  .money,  and  mingling  it  with  other  funds  in  their  hands, 
out  of  which  and  their  own  funds  they  made  advances  to  enable 
him  to  pay  for  cargoes ;  and  they  acted  as  his  agents  in  their  pur- 
chase ;  and  they  had,  moreover,  profited  largely  by  bo  doing, 
charging  high  rates  of  interest,  as  well  as  commissions. 

It  should  be  added,  that  the  owners  have  received  nothing  for 
their  part  of  the  earnings  of  their  vessel,  during  all  these  voyages; 
for  though,  since  his  return  to  this  country,  Leach  has  rendered  his 
accounts  to  the  owners,  they  refused  to  settle  them,  as  rendered,  and 
Leach  testifies  he  has  not  the  means  to  pay  any  balance  due  to  them. 

In  such  a  state  of  facts,  we  are  of  opinion  Loring  &  Co.  had  no 
right  to  lend  Leach  money,  or  furnish  him  with  supplies  on  the 
credit  of  the  ship,  and  cannot  be  taken  to  have  done  so. 

Our  opinion  is,  that  inasmuch  as  the  freight  money  earned  by 
the  vessel  was  sufficient  to  pay  for  all  the  needful  repairs  and 
supplies,  and  might  have  been  commanded  for  that  use  if  they 
had  not  been  wrongfully  diverted,  no  case  of  actual 
[  ^  33  ]  *  necessity  to  encumber  the  vessel  existed;  and  as  Loring 
&  Co.  not  only  knew  this,  but  aided  Leach  to  divert  the 
freight  money  to  other  objects,  they  obtained  no  lien  on  the  vessel 
for  their  advances. 

The  cause  must  be  remanded,  with  directions  to  dismiss  the  libel 
with  costs. 
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Mr.  Chief  Justice  Taney,  Mr.  Justice  McLean,  and  Mr.  Justice 
Wayne,  dissented,  and  Mr.  Justice  McLean  and  Mr.  Justice 
Wayne  concurred  with  the  chief  justice  in  the  following  dissenting 
opinion : 

Mr.  Chief  Justice  Taney  dissenting. 

I  dissent  from  the  judgment  of  the  court  in  this  case,  and  adhere 
t-o  the  opinion  I  gave  at  the  circuit. 

The  principal  question  is,  whether  certain  repairs  and  supplies 
furnished  to  the  barque  Laura,  of  Plymouth,  in  the  State  of  Massa- 
chusetts, while  she  was  in  the  port  of  Valparaiso,  in  Chili,  in  Feb- 
ruary and  March,  1852,  are  a  lien  upon  the  vessel. 

The  appellants  are  citizens  of  Massachusetts,  and,  at  the  time  of 
making  and  furnishing  these  repairs  and  supplies,  and  until  and 
after  this  libel  was  filed,  were  the  owners  of  the  barque.  She  was 
built  for  them  at  Newburyport,  under  the  superintendence  of  a 
certain  Phineas  Leach,  who  was  by  profession  a  mariner.  After 
the  vessel  was  completed,  she  was  placed  under  his  command,  as 
master;  and,  in  the  year  1847,  he  and  the  appellants  agreed  that 
he  should  sail  the  vessel  on  what,  in  the  New  England  ship-owning 
States,  is  familiarly  called  '*a  Zay," — that  is  to  say,  he  was  to  vic- 
tual and  man  her,  pay  one-half  the  port  charges,  and  be  entitled 
to  one-half  of  the  freights  or  earnings.  This  is  the  contract,  as 
stated  by  Leach  in  his  testimony.  No  written  contract  is  produced. 
Indeed,  contracts  of  this  description,  it  would  seem,  are  so  well 
known  and  understood  in  the  States  above  mentioned,  that  they 
are  often  made  orally,  and  not  in  writing.  And  when  the  owners 
agree  with  a  mariner  that  he  shall  sail  the  vessel  on  a  ''a  lay,*' 
both  parties  understand  that  the  mariner  is  to  take  the  command 
of  her  as  master,  to  victual  and  man  her,  and  pay  half  the  port 
charges ;  the  owner  to  keep  the  vessel  in  repair,  and  the  freight 
and  earnings  to  be  equally  divided  between  them.  Upon  a  contract 
of  this  kind,  the  vessel,  during  its  continuance,  is  under  the  exclu- 
sive control  of  the  master,  as  respects  her  voyages  and  employment. 
He  alone  has  the  right  to  determine  what  voyages  he  will  under- 
take— what  cargo  he  will  carry — upon  what  terms — and  to 
*  what  ports  he  will  sail  in  search  of  freight.  His  share  [  *  34  ] 
of  the  earnings  of  the  vessel  are  his  wages,  and  he  receives 
no  other  compensation  for  his  services  as  master. 

Before  I  proceed  to  state  the  facts  out  of  which  this  controversy 
has  arisen,  it  is  proper  to  say  that  Leach  states  in  his  testimony 
that^  in  addition  to  the  contract  above  mentioned,  it  was  agreed, 
between  the  appellants  and  himself,  that  he  should  have  the  right 
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to  become  a  part  owner  of  the  vessel,  to  the  amount  of  one-eighth, 
whenever  he  paid  for  it.  But  he  never  paid  anything  on  this 
account,  and  never,  therefore,  had  any  interest  as  part  owner; 
and,  upon  his  return  to  Plymouth,  in  1852,  as  hereinafter  men- 
tioned, when  his  connection  with  the  Laura  ceased,  this  contract 
was  canceled.  It  was  a  written  contract;  but  whether  it  was  a 
part  of  his  contract  to  sail  the  vessel  upon  ^'a  lay,"  is  not  stated  in 
the  testimony. 

As  Leach  never  became  part  owner,  his  authority  over  the  vessel 
was  derived  altogether  from  his  contract  to  sail  her  upon  the  terms 
above  mentioned.  That  contract,  as  stated  by  him,  was  indefinite 
as  to  its  duration.  No  particular  time  was  fixed  for  its  termina- 
tion, nor  the  happening  of  any  particular  event.  And  it  was  dur- 
ing the  continuance  of  this  contract  that  the  voyages  were  made, 
and  the  acts  done  which  have  given  rise  to  this  controversy. 

The  material  facts  in  the  case  are  derived  .mainly  from  the  testi- 
mony of  Leach,  who  was  produced  as  a  witness  by  the  owners,  who 
are  the  appellants;  and  it  requires  a  close  and  careful  scrutiny  to 
understand  the  bearing  of  difierent  portions  of  his  testimony  upon 
the  difi*erent  points  raised  in  the  argument.  The  examination 
itself,  under  the  commission  to  take  testimony,  which  was  executed 
at  Boston,  is  singularly  involved  and  confused;  and  the  answers, 
I  regret  to  say,  often  showing  a  disposition  to  prevaricate,  and  a 
desire  to  make  the  best  case  the  witness  could  for  the  owners,  and 
against  the  libellants. 

His  testimony  begins  by  describing  several  voyages  which  he 
made  in  the  year  1849,  which  are  not  material  to  the  matter  in 
issue,  until  he  comes  to  the  one  from  Bio  to  Valparaiso.  This  was 
his  first  voyage  to  the  Pacific,  and  he  arrived  at  Valparaiso  in 
November,  1849,  with  a  cargo  consigned  to  Loring  &  Co.,  the 
libellants.  This  company  was  composed  of  citizens  of  Masmicha- 
setts,  domiciled  at  Valparaiso  for  the  purposes  of  commerce.  In 
December,  1849,  he  sailed  from  Valparaiso  to  San  Francisco,  with 
a  cargo  on  freight;  the  freight  amounting  to  about  seven  thousand 
dollars.  Being  unable  to  procure  a  cargo  on  freight  at 
[  *  35  ]  San  Francisco,  he  sailed  for  *  Talcahuana  in  ballast,  and, 
no  freight  offering  at  that  place,  he  sailed  for  Maule  in 
ballast,  but  was  prevented  from  entering  the  port  by  bad  weather 
and  a  bad  bar,  and  proceeded  to  Valparaiso.  He  arrived  there 
early  in  July,  1850.  While  there,  he  obtained  advances  from 
Loring  &  Co.,  which  enabled  him  to  purchase  a  cargo  for  the 
Laura  on  his  own  account,  with  which  he  sailed  for  San  Francisco^ 
where  he  arrived  in  November,  1850. 
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While  he  was  in  San  Francisco,  he  made  an  arrangement  with 
Flint,  Peabody  &  Co.,  of  that  place,  by  which,  upon  his  return  to 
Chili,  he  was  to  purchase  cargoes  on  joint  account,  and  ship  or  con- 
sign them  to  that  house  at  San  Francisco.  He  was  to  purchase 
cargoes  by  means  of  bills  drawn  on  them,  and  they  were  to  honor 
his  drafts.  There  was  no  limit  as  to  the  time ;  but^  this  agreement 
was  conditional,  and  was  to  depend  upon  the  ability  of  Leach  to 
make  arrangements  in  Chili,  by  which  he  could  raise  money  on 
those  drafts  to  purchase  the  cargoes ;  and  if  he  succeeded  in  making 
those  arrangements,  he  was  to  remain  in  Chili  to  make  the  pur- 
chases. The  arrangement  was  not  confined  to  cargoes  by  the  Laura, 
but  he  was  to  buy  and  ship  according  to  his  judgment. 

When  he  left  San  Francisco,  he  again  proceeded  to  Talcahuana 
in  ballast,  where  he  arrived  in  February,  1851.  He  met  there  Mr. 
Bowen,  one  of  the  firm  of  Loring  &  Co.,  and  told  him  that  he 
wanted  another  cargo,  but  had  not  money  to  buy  it,  and  Bowen 
thereupon  gave  him  a  letter  of  credit  upon  his  house  at  Valparaiso, 
by  which  he  was  authorized  to  draw  on  them  for  ten  thousand 
dollars,  payable  eight  days  after  sight.  Being  unable  to  complete 
his  cargo  at  Talcahuana,  he  proceeded  to  Valparaiso,  where  he 
arrived  in  the  month  of  April  or  May  following,  and  obtained  the 
balance  of  his  cargo  by  the  aid  of  further  advances  from  Loring  & 
Co.  He  then  mentioned  to  them  his  arrangement  with  Flint, 
Peabody  &  Co.,  and  asked  if  Loring  &  Co.  would  give  him  facili- 
ties in  the  way  of  funds  to  carry  out  this  arrangement.  They 
agreed  to  advance  the  funds,  upon  an  interest  account  with  him, 
charging  five  per  cent,  for  advances,  and  one  per  cent,  a  month 
for  interest,  and  they  were  to  be  paid  by  remittances  from  San 
Francisco  without  drawing  bills.  Leach  acceded  to  this  arrange- 
ment, and  directed  them  to  charge  the  cargo  then  on  b(>ard  the 
Laura  at  Valparaiso  to  the  joint  account  of  Flint,  Peabody  &  Co., 
and  himself.  Leach.  He  then,  as  he  says,  '^put  the  mate,  Beuben 
S.  Easton,  in  as  master,"  and  sent  him  to  San  Francisco,  Leach 
remaining  at  Valparaiso.  This  was  in  May,  1851,  and  he  remained 
there  until  March,  1852,  carrying  on  and  superintending  those  ' 
transactions. 

*  During  this  period,  he  engaged  extensively  in  mer-  [  *  36  ] 
cantile  business,  shipping  cargoes  by  other  vessels,  as 
well  as  the  one  by  the  Laura,  and  obtaining  the  means  of  purchas- 
ing them  by  the  arrangements  he  had  made  with  Loring  &  Co.,  as 
hereinbefore  stated ;  and  he  had  a  desk  in  their  counting-house,  at 
which  he  transacted  his  business. 

The  Laura  did  not  return  again  to  Valparaiso  until  February, 
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1852.  It  was  then  found  that  she  needed  repairs  and  supplies  to 
a  large  amount  to  fit  her  for  another  voyage;  and  Leach  also 
wanted  funds  to  purchase  another  cargo  for  her.  He  had  at  that 
time,  it  seems,  determined  to  return  to  Plymouth ;  hut  before  he 
did  so,  he  wished  to  dispatch  the  Laura,  under  the  command  of 
Easton,  on  a  voyage  to  Peyta  and  Panama,  with  a  cargo  purchased 
on  his  own  account.  He  had  no  funds  for  either  purpose.  He 
states  that  he  had  but  $500,  and  this,  it  appears,  he  needed  for  his 
personal  expenses;  and  the  repairs  were  made  and  the  supplies 
furnished  for  the  vessel  by  Loring  &  Co.,  at  his  request,  to  the 
amount  of  $2,707.69.  Leach  states  that  they  were  necessary,  and 
made  and  furnished  with  economy;  that  he  was  himself  on  board, 
superintending  and  directing  them ;  that  Easton  was  also  on  board 
assisting  him,  but  had  nothing  to  do  with  ordering  or  directing 
them.  He  merely  executed  Leach's  orders.  The  cargo  was  like- 
wise purchased  and  paid  for  by  Loring  &  Co.  for  Leach,  and  at  his 
request. 

The  repairs  were  made  and  the  supplies  furnished  in  the  latter 
part  of  February  and  early  part  of  March,  1852,  and  the  cargo  put 
on  board  immediately  afterwards.  The  invoice  is  dated  Valpa- 
raiso, March  18th,  and  is  headed,  *' Invoice  of  sundries  purchased 
and  shipped  by  Loring  &  Co.,  on  board  the  barque  Laura,  for 
Peyta  and  Panama,  on  account  and  risk  of  Capt.  Phineas  Leach, 
consigned  to  his  order,  for  sales  and  returns  to  Loring  dk  Co.*' — 
the  aggregate  amount  being  $5,779.81.  The  vessel  sailed,  as  soon 
as  the  cargo  was  on  board,  under  the  command  of  Easton.  And 
on  the  20th  of  March,  two  accounts  were  stated  by  Loring  &  Co. ; 
one  for  the  repairs  and  supplies  to  the  Laura,  and  the  other  their 
private  or  personal  account  against  Leach ;  both  of  which  were 
signed  by  Leach  on  that  day,  with  a  written  admission  that  they 
were  correct. 

The  first  mentioned  of  these  accounts  is  headed,  "Barque  Laura 
and  owners  to  Loring  &  Co.,  Dr.,'*  and  states  the  particular  items 
of  repairs  and  supplies,  amounting,  as  before  mentioned,  in  the 
aggregate,  to  $2,707.69.  This  account  is  the  matter  now  in  dis- 
pute. The  other  is  headed,  "Dr.,  Capt.  P.  Leach  in  account  with 
Loring  &  Co.  to  20th  of  March,  1852,"  showing  a  balance 
[  *  37  ]  due  from  Leach  of  $8,527.69.  Among  other  *  items,  he 
is  charged,  in  this  account,  with  the  amount  of  the  ac- 
count for  repairs  and  supplies,  and  this  item  is  charged  thus — 
^^ourac,  with  harque  Laura*' — and  he  is  also  charged  with  the 
amount  of  the  invoice  above  mentioned  thus — ^^our  invoice  sundries 
for  Lauradue  April  12,  1852" — showing  that  the  charge  for  the 
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repairs  and  supplies  was  alwayft  kept  separate  and  distinct  from 
Leach's  personal  account. 

On  the  day  these  two  separate  accounts  were  adjusted  and  signed 
by  the  parties,  or  in  a  day  or  two  afterwards,  Leach  left  Valparaiso 
for  Panama,  and  from  thence  proceeded  home.  He  states  that  he 
arrived  at  Boston  on  the  20th  of  April  following,  and  it  appears, 
by  the  document  in  evidence,  that,  on  the  9th  of  July  next  after 
his  return,  the  appellants  agreed  with  Francis  H.  Weston  that  he 
should  proceed  to  Panama,  or  wherever  the  vessel  was  lying,  and 
assume  the  command  of  her  as  master ;  and,  after  fulfilling  any  en- 
gagement she  might  be  under,  should  proceed  with  her  for  a  load  of 
guano  on  freight,  or  any  other  freight  that  could  be  obtained,  to  an 
Atlantic  port,  Weston  proceeded  accordingly,  and  arrived  at  Val- 
paraiso in  September.  The  Laura  arrived  there  about  a  fortnight 
afttiiwards,  when  he  assumed  the  command,  and  Easlon  left  her. 

In  the  execution  of  his  orders  from  the  owners,  Weston  pro- 
ceeded on  the  voya<j;e  directed  by  them,  and  then  brought  the  ves- 
sel and  cargo  to  Baltimore,  where  he  arrived  in  June,  1853 ;  and 
immediately  after  his  arrival  she  was  arrested  upon  the  libel  now 
under  consideration. 

This  narrative  of  the  facts  in  the  case  is  necessary  in  order  to 
understand  how  the  questions  discussed  at  the  bar  have  arisen. 
There  are  other  circumstances  in  evidence,  relating  to  different 
points,  which  it  will  be  material  to  advert  to  more  particularly 
hereafter. 

As  I  have  already  said,  the  principal  matter  in  dispute  is,  whether 
the  repairs  and  supplies  furnished  to  the  barque  in  the  port  of  Val- 
paraiso, as  hereinbefore  mentioned,  in  February  and  March,  1852, 
were  a  lien  upon  the  vessel  at  the  time  this  libel  was  filed. 

In  deciding  this  question,  the  first  point  to  be  considered  is,  in 
what  relation  did  Leach  stand  to  the  vessel,  while  he  was  sailing 
her  under  this  contract?  Was  he  the  owner  for  the  time?  And  in 
determining  the  legal  effect  and 'operation  of  contracts  made  by 
him,  are  they  to  be  regarded  as  the  contracts  of  the  owner,  or  the 
contracts  of  the  master? 

This  is  a  question  of  the  highest  importance  to  the  commercial 
interests  of  this  country.  It  is  well  known  that  almost  the  whole 
of  our  immense  coasting  trade  is  carried  on  by  vessels  owned  in 
the  northeastern  States  of  the  Union ;  and  the  far 
^  greater  part  of  them  are  sailing  under  contracts  like  [  "*"  38  ] 
this.  And  upon  our  coast,  stormy  and  dangerous  as  it 
is  at  certain  seasons  of  the  year,  very  serious  damage  is  often  sus- 
tained by  these  vessela,  and  heavy  amounts  frequently  required 
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and  obtained  ia  the  ports  of  other  States  for  repairs  and  supplies 
to  enable  them  to  proceed  on  their  voyages. 

Now,  if  Leach  is  to  be  regarded  as  owner  for  the  time  when  he 
was  sailing  the  Laura  under  the  agreement,  then  by  the  maritime 
law  the  repairs  and  supplies  furnished  at  his  request  are  presumed 
to  have  been  furnished  upon  his  personal  credit,  unless  the  con- 
trary appears;  and  in  that  view  of  the  subject,  Loring  &  Go.  have 
not,  and  never  had,  any  lien  upon  the  vessel;  and  the  libel  against 
her  cannot  be  maintained.  But  if,  on  the  contrary.  Leach  is  to  be 
regarded  as  master,  and  as  making  the  contract  by  virtue  of  his 
authority  over  the  barque  in  that  character,  then  these  repairs  and 
supplies  in  a  foreign  port,  if  necessary  to  enable  the  vessel  to  pro- 
ceed, are  presumed  to  have  been  made  on  the  credit  of  the  vessel, 
unless  the  contrary  appears,  as  well  as  on  the  credit  of  the  owners 
and  Leach;  and  in  this  aspect  of  the  case,  Loring  &  Co.  had  a  lien 
upon  her,  which  they  may  enforce  in  this  proceeding  unless  it  has 
been  waived  or  discharged. 

These  are  the  established  principles  of  maritime  law  in  this 
country,  as  heretofore  recognized  and  administered  in  the  courts  of 
the  United  States.  And  I  do  not  deem  it  necessary  to  refer  to 
English  cases,  or  to  the  decrees  or  doctrines  in  the  different  nations 
on  the  continent  of  Europe,  which  have  been  cited  in  the  argu- 
ment, because  I  consider  the  rule,  as  I  have  stated  it,  to  be  conclu- 
sively settled  in  this  country  by  an  unbroken  series  of  decisions  in 
this  court  and  at  the  circuits.  The  case  of  The  General  Smith,  (4 
Wheat.  443;)  The  St.  Jago  de  Cuba,  (9  Wheat.  416;)  and  the 
case  of  Ramsey  v.  AUegre,  (12  Wheat.  611,)  explained  and  com- 
mented on  in  the  case  of  Andrews  v.  Wall  and  others,  (3  How. 
573,)  may  be  regarded  as  the  leading  cases  on  this  subject. 

The  case  before  us  is  one  of  the  more  interest,  because  it  is  the 
first  in  which  the  construction  and  legal  effect  of  these  contracts 
for  sailing  on  a  ^^lay"  has  come  up  for  decision  in  this  court. 
They  are,  as  I  have  said,  peculiar  to  a  particular  portion  of  the 
Union,  and  are  scarcely  ever  to  be  found  in  the  maritime  contracts 
of  any  other  part  of  the  commercial  world.  They  are  also  compara- 
tively modern  in  their  use.  And  if  it  is  held,  that  a  person  fur- 
nishing necessary  repairs  and  supplies  in  a  foreign  port,  to  a  vessel 
sailing  under  a  contract  of  this  kind,  has  not  a  remedy  against  the 
owner,  and  also  a  lien  on  the  vessel  for  such  provisions 
[  *  39  ]  and  supplies,  as  well  as  for  repairs  *  to  the  vessel — al- 
though they  are  both  furnished  at  the  request  of  a  master 
who  is  without  funds,  and  has  no  other  means  of  obtaining  them — 
then  this  class  of  cases  will  form  an  exception  to  the  general  mari- 
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time  code  of  the  United  States,  to  which  vessels  belonging  to  the 
ports  of  other  States,  and  sailing  under  the  usual  contract  with  the 
the  master,  for  certain  wages,  are  subjected  ;  and  the  parties  mak- 
ing the'  repairs  or  furnishing  the  supplies  will  be  deprived  of  the 
securities  to  which  they  have  heretofore  supposed  themselves  en- 
titled, and  upon  which  they  have  mainly  relied;  for  the  personal 
responsibility  of  the  master,  after  he  is  suffered  to  leave  the  port, 
is  most  commonly  of  very  little  value.  And  it  would  exempt  the 
ship-owners,  in  one  portion  of  the  United  States,  from  the  liabili- 
ties and  burdens  imposed  upon  those  of  other  States,  merely  upon 
the  ground  that  in  the  one  the  owner  compensates  his  captain  by 
allowing  him  a  share  of  the  net  amount  of  the  freight  earned  by 
the  vessel,  and  in  the  other  by  fixed  and  certain  wages.  For  this, 
in  truth,  is  the  only  difference  between  vessels  sailing  under  a 
'May"  and  those  sailing  under  the  usual  and  customary  contract 
between  the  owner  and  master. 

In  making  the  inquiry  whether  Leach  was  owner  while  sailing 
under  this  contract,  we  shall  find  few  if  any  cases  in  the  English 
decisions  to  assist  us.  For  contracts  of  this  kind,  as  I  have  already 
said,  are  hardly  if  ever  used  there.  And  I  can  find  no  case  where 
the  question  arose  as  to  who  was  owner  for  voyage  in  which  the 
contract  is  not  clearly  distinguishable  from  the  one  before  us.  And 
in  all  of  the  cases  in  which  it  has  been  held  that  the  general  owners 
were  not  responsible,  it  will  be  found  that,  by  the  terms  of  the 
contract,  the  entire  and  exclusive  possession  and  control  of  the 
vessel  was  transferred  for  a  certain  time,  or  a  particular  voyage  or 
voyages,  and  where  the  general  owner,  during  the  time  stipulated, 
had  no  right  to  exercise  any  act  of  ownership  over  her.  In  other 
words,  they  are  cases  in  which  the  court  held,  that  the  vessel  was 
let  or  demised  to  the  party  for  the  time,  so  as  to  vest  the  right  of 
property  in  the  charterer,  leaving  in  the  general  owners  a  rever- 
sionary interest,  subject  to  the  particular  interest  so  let  or  demised. 
And  whether  this  is  the  case  or  not,  and  whether  there  is  a  special 
and  exclusive  property  in  the  charterer,  does  not  depend  upon  any 
particular  form  of  words  or  any  particular  facts.  The  general  rule 
in  relation  to  the  construction  of  such  contracts  is  laid  down  in 
Abb.  on  Ship.  61,  (7th  Am.  Ed'n,)  in  the  following  words,  as  the 
result  of  the  various  decisions  to  which  he  refers:  **From  these 
cases  (he  says)  it  appears  that  the  question  whether  or  not  the 
possession  of  a  vessel  passes  out  of  the  owner  or  charterer 
depends  upon  no  single  fact  or  *  expression,  but  upon  the  [  *40  ] 
whole  of  the  language  of  the  contract^  as  applicable  to  its 
attendant  circumstances. 
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But  although  we  find  no  case  in  the  English  reports  that  can  be 
regarded  as  in  point,  contracts  like  the  one  before  us,  and  indeed 
in  the  same  words,  have,  on  several  occasions,  been  brought  before 
the  circuit  court  of  the  United  States  in  the  first  circuit,  where 
they  have  been  carefully  and  deliberately  considered  by  the  learned 
judge  who  recently  presided  in  that  circuit.  And  it  has  been  uni- 
formly held  in  that  court,  by  Mr.  Justice  Story,  that  the  master 
sailing  a  vessel  under  such  a  contract  as  this  is  not  the  exclusive 
owner  for  the  voyage;  and,  if  regarded  as  owner  at  all,  is  a  quali- 
fied and  limited  one;  and  his  character  and  authority,  and  duty 
as  master,  is  not  merged  in  it ;  and  that  his  contracts  for  repairs 
and  supplies  in  a  foreign  port  are  made  in  that  character,  and  are 
a  lien  upon  the  vessel. 

One  of  these  contracts  came  before  him  in  the  case  of  the  Nestor, 
reported  in  1  Sum.  73,  and  was  decided  in  1831.  The  claim  was 
for  a  cable  furnished  to  the  vessel  at  Alexandria,  in  the  District  of 
Columbia,  at  the  request  of  the  master.  The  vessel  belonged  to 
Portland,  in  the  State  of  Maine.  And  the  court  held  that  the 
vessel  was  liable,  unless  it  was  shown  that  the  credit  was  exclu- 
sively given  to  the  master.  It  is  true  that  the  article  furnished  in 
that  case  was  for  the  use  of  the  brig,  which  the  owner  was  bound 
to  keep  in  repair.  But  the  principle  decided  applies  directly  to 
the  case  before  us — that  is,  that  the  master,  under  one  of  these 
contracts,  is  not  owner  for  the  voyage,  so  far  as  to  exclude  his 
character  and  authority  as  captain.  And  that  his  contracts  for 
repairs  and  supplies  are  presumed  to  be  made  in  the  latter  char- 
acter, and  to  create  the  usual  maritime  lien  upon  the  vessel,  and 
the  usual  liability  of  the  owner,  unless  the  presumption  is  repelled 
by  proof  that  the  credit  was  given  to  him.  The  whole  subject  is 
fully  discussed  in  this  case,  and  such  will  be  found  upon  a  careful 
examination  the  result  of  the  opinion. 

The  case  of  the  Cassius,  2  Story's  Rep.  81,  was  a  contract  of  the 
same  description,  between  the  master  and  owners;  and  in  that 
case  the  rights  of  the  master  and  the  responsibility  of  the  owners 
for  his  acts  in  a  foreign  port  were  fully  considered;  and  the  decis- 
ion turned  upon  the  question  whether,  under  one  of  these  contracts, 
the  master  was  the  owner  for  the  time.  And  the  learned  judge, 
speaking  of  the  case  of  Taggart  v.  Loring,  16  Mass.  B.  336,  says: 
''That  case  is  distinguishable  in  its  actual  circumstances  from  the 
present.  The  argument  in  that  case  does  not  appear  from  the 
statements  of  the  report  to  have  been  identical  with  the  present. 
And  if  it  were,  I  must  say  that  I  should  have  some  diffi- 
[  "^^  41  ]  culty  in  acceding  to  the  authority  of  that  '*'case,  if  it  meant 
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to  establish  that  the  master  had  an  exclusive  special  ownership  in 
the  ship  for  the  voj'age.  I  should  rather  incline  to  the  opinion, 
that  if  he  had  any  ownership  at  all  for  the  voyage,  it  was  in  com- 
mon with  the  general  owners."  The  contract  in  that  case,  upon 
which  the  libel  was  filed,  was  executed  by  him  as  master,  and  the 
court  held  that  it  bound  the  vessel. 

Indeed,  I  do  not  see  how,  upon  any  fair  interpretation  of  the 
terms  of  these  contracts,  a  difierent  construction  could  be  given  to 
them.  There  are  no  words  in  them  which  import  that  it  is  the 
intention  of  the  owners  to  transfer  the  exclusive  right  of  property 
in  the  vessel  to  the  master  for  the  time,  nor  anything  in  the  charac- 
ter of  the  contract  from  which  it  can  be  implied — on  the  contrary, 
the  right  of  possession  remains  necessarily  in  the  owners.  For 
they  are  to  k^ep  the  ship  in  repair,  and  the  master  is  only  to  man 
and  victual  her.  The  owners  have  therefore  the  right  while  the 
contract  continues,  to  take  exclusive  possession  of  her,  from  time 
to  time,  for  the  purpose  of  putting  her  in  proper  repair,  and  to 
have  her  proj^erly  equipped,  so  that  she  may  always  be  seaworthy, 
and  their  property  not  be  imprudently  exposed  to  danger.  And 
whatever  Leach  did,  or  was  authorized  to  do,  in  this  respect,  was 
necessarily  done  as  master,  holding  the  possession  for  the  time  the 
repairs  were  making,  not  as  owner  of  the  vessel,  but  as  agent  for 
the  owners,  by  virtue  of  his  authority  as  master.  And  the  owners, 
in  a  case  like  this,  may,  as  in  the  case  of  an  ordinary  captain  upon 
certain  wages,  displace  him  from  the  command  whenever  they  think 
proper — being  bound,  however,  in  like  manner,  to  fulfill  the  en- 
gagements into  which  he  had  lawfully  entered. 

Moreover,  he  had  no  connection  with  the  vessel,  except  under 
his  contract  to  sail  her  in  the  character  of  captain  or  master.  He 
had  no  authority  over  her,  nor  any  right  of  possession,  nor  any 
power  to  direct  her  voyages  or  movements,  except  in  this  charac- 
ter. All  of  his  rights  were  inseparably  connected  with  his  official 
relation  to  the  vessel,  and  depended  upon  it.  The  inducement  to 
the  contract  was  the  confidence  which  the  owners  reposed  in  his 
seamenship,  integrity,  and  capacity  for  business.  It  was  a  per- 
sonal trust,  which  he  could  not  delegate  or  assign  to  another. 
It  was  to  be  executed  by  himself ;  and  the  moment  he  ceased  to  be 
master,  all  right  of  possession,  and  all  right  to  control  her  voyages 
and  movements,  ceased  also.  And  if  his  right  to  the  possession  of 
the  barque,  and  to  man  and  victual  her,  and  contract  for  freights, 
and  to  receive  half  her  earnings,  were  inseparably  connected  with 
his  official  relation  to  the  vessel  as  master,  and  depend- 
ent upon  it,  I  cannot  understand  '*'how  his  contract  for  [  *42  ] 
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repairs  and  supplies  can  be  said  to  be  made  in  any  other  char- 
acter. 

His  relation  to  the  vessel,  and  his  rights  in  and  over  her,  differ 
in  no  material  respect,  in  a  contract  of  this  kind,  from  that  of  a 
master  sailing  in  the  ordinary  mode,  upon  fixed  and  certain  wages, 
from  one  port  to  another,  under  the  direction  of  the  owner,  to  carry 
or  seek  for  freight.  The  only  difference  is,  that  a  larger  discretion 
as  to  the  voyages  to  be  undertaken  is  given  to  the  master^  and 
he  receives  half  the  earnings,  instead  of  certain  and  fixed  wages. 
And  I  cannot  perceive  how  these  two  circumstances  can  give  him 
any  ownership  of  the  vessel,  or  why  the  master's  contracts  for  re- 
pairs and  supplies  in  a  foreign  port  shall  be  a  lien  upon  the  vessel 
in  one  case,  and  not  in  the  other.  The  fact  that  he  is  to  victual 
and  man  the  vessel  cannot  of  itself  give  a  right  of  property  in  her. 
It  is,  undoubtedly,  a  circumstance  to  be  considered  in  expounding 
these  contracts,  but  nothing  more.  For  the  exclusive  right  for  the 
voyage  may  as  well  and  legally  be  transferred  where  the  owners 
man  and  victual  her,  as  where  it  is  done  by  the  charterer,  provided 
the  contract  taken  altogether  shows  that  such  was  the  intention  of 
the  parties.  It  does  not,  as  I  have  already  shown,  depend  upon 
any  particular  fact,  but  upon  the  entire  agreement.  And  I  can  see 
nothing  in  agreements  of  this  kind,  as  was  said  by  Mr.  Justice 
Story  in  the  case  of  the  Cassius,  which  indicates  an  intention  to 
make  the  master  the  exclusive  owner  during  the  voyages  he  might 
make,  or  that  would  justify  the  court  in  giving  it  such  a  con- 
struction. 

I  am  aware,  that  in  some  or  all  of  the  States  where  these  con- 
tracts are  usually  made,  there  are  cases  in  the  State  courts  in  which 
it  has  been  held  that  in  these  contracts  the  master  is  the  owner, 
and  that  his  contracts  made  in  the  port  of  another  State  are  made 
in  the  character  of  owner  and  not  of  master,  and  that  an  action 
cannot  be  maintained  upon  them  against  the  general  owners. 

I  shall  not  stop  to  examine  these  cases,  because  the  question  here 
is  not  whether  an  action  can  be  maintained  against  the  owners  for 
these  repairs  and  supplies,  but  whether  they  were  a  lien  upon  the 
barque.  I  admit  that  I  can  perceive  no  distinction  in  principle 
between  the  personal  liability  of  the  general  owners  and  the  lia- 
bility of  the  vessel.  For  whatever  may  be  .the  rights  and  liabili- 
ties of  the  master  and  owners,  as  between  themselves,  upon  their 
private  contract,  they  cannot  affect  the  rights  of  third  parties  deal- 
ing with  him  in  his  character  of  master,  and  furnishing  necessary 
repairs  and  supplies  in  a  foreign  port  at  his  request.  They  know 
him  only  as  master,  and  deal  with  him  in  that  character.     And 
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it  is  the  rule  of  the  *  maritime  law,  as  settled  in  my  [  *  43  ] 
judgment  by  the  decisions  i«  the  courts  of  this  country, 
that  in  a  case  of  that  kind  the  owners  personally,  as  well  as  the 
vessel,  are  liable  for  the  amount.  But  if  the  owner  is  present,  and 
tliey  are  furnished  to  him,  it  is  equally  well  established,  that  the 
credit  is  presumed  to  have  been  given  to  him  personally,  and  no 
lien  on  the  vessel  is  implied.  The  decisions  in  the  State  courts 
cannot  therefore,  it  would  seem,  be  reconciled  to  the  decisions  of 
the  circuit  court  of  the  United  States,  hereinbefore  referred  to. 

But  however  this  may  be,  the  implied  lien  on  the  vessel  in  cases 
like  the  one  before  us  has  been  maintained  in  the  circuit  court. 
And  as  the  question  of  maritime  lien,  with  which  we  are  now  deal- 
ing, belongs  peculiarly  to  the  admiralty  courts,  and  the  paramount 
jurisdiction  in  such  cases  is  vested  in  them  by  the  constitution  of  the 
United  States,  it  necessarily  follows,  that  it  must  rest  with  them  to 
interpret  the  contract,  and  to  determine  whether  it  created  a  lien  or 
not,  and  how,  and  when,  and  against  whom,  it  can  be  enforced. 

In  the  case  of  the  Barque  Chusan,  2  Story's  Rep.  462,  he  says : 
**  The  constitution  of  the  United  States  has  declared  that  the  judi- 
cial power  of  the  national  government  shall  extend  to  all  cases  of 
admiralty  and  maritime  jurisdiction ;  and  it  is  not  competent  for 
the  States,  by  local  legislation,  to  enlarge  or  limit  or  narrow  it. 
In  the  exercise  of  this  admiralty  and  maritime  jurisdiction,  the 
courts  of  the  United  States  are  exclusively  governed  by  the  legisla- 
tion of  congress,  and  in  the  absence  thereof  by  the  general  princi- 
ples of  maritime  law.  The  States  have  no  right  to  prescribe  the 
rule9  by  which  the  courts  of  the  United  States  shall  act,  nor  the 
jurisprudence  which  they  shall  administer." 

The  opinions  of  the  State  ti*ibunals  to  which  I  have  referred  are 
certainly  entitled  to  very  high  respect,  upon  any  question  of  law 
that  may  come  before  them;  yet  the  question  before  us  is  not  one 
of  State  law.  It  is  a  contract  for  maritime  service,  and  belongs  to 
the  admiralty  courts  of  the  United  States.  And  the  State  decis- 
ions, therefore,  however  highly  we  respect  them,  carry  with  them 
uo  binding  judicial  authority,  when  in  conflict  with  the  decisions 
of  the  courts  of  the  United  States  upon  questions  belonging  to  the 
federal  courts.  And  I  the  more  firmly  adhere  to  the  doctrines  of 
the  circuit  court,  hereinbefore  stated,  because,  as  I  have  already 
said,  I  can  see  nothing  in  the  terms  of  the  contract,  or  in  its  char- 
acter and  objects,  that  would  justify  a  different  construction.  In 
my  opinion,  therefore.  Leach  had  no  ownership  in  the  Laura,  and 
in  the  contract  in  question  exercised  the  powers  of  master,  and 
nothing  more. 
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Such  being,  in  mj  judgment,  the  meaning  and  legal 
[  *  44  ]  effect  *  of  the  contract  between  the  owners  and  Leach,  the 
next  question  to  be  considered  is,  was  he  still  master  when 
these  repairs  and  supplies  were  furnished  ? 

The  appellants  contend,  that  if  he  was  not  owner,  but  only  mas- 
ter, while  he  was  sailing  the  barque,  he  yet  ceased  to  be  master 
when  he  remained  at  Valparaiso,  and  placed  the  vessel  under  the 
command  of  Easton,  and  that  from  that  time  Easton  was  the  mas- 
ter ;  and  the  contract  of  Leach  for  repairs  and  supplies  would 
therefore  create  no  lien.  Undoubtedly,  the  conduct  of  Leach  in 
this  respect  was  a  violation  of  his  duty  to  the  owners,  if  he  acted 
without  their  consent.  He  was  to  sail  the  vessel  himself,  and  this 
personal  trust  and  confidence  could  not  be  transferred  by  him  to 
another.  Such  a  transfer  would  be  a  breach  of  his  contract,  and 
of  his  duty  under  it.  But  that  is  a  question  between  him  and  his 
owners,  and  they  might  displace  him  or  not,  as  they  saw  proper. 
The  point  here  is,  did  his  official  relation  as  master  cease  when  he 
engaged  in  commercial  pursuits,  and  remained  on  shore  at  Val- 
paraiso ? 

Certainly^  the  misconduct  of  a  captain,  while  on  a  voyage  or  in 
a  foreign  port,  does  not,  tpao  factOy  deprive  him  of  his  office.  It 
would  be  a  sufficient  reason  for  the  owners  to  dismiss  him ;  but  in 
this  case  it  is  not  pretended  that  he  was  dismissed  or  suspended  by 
them.  No  other  person  was  appointed  to  the  command  until  after 
he  had  voluntarily  surrendered  it  to  the  owners,  after  his  return 
to  Massachusetts  in  the  spring  of  1852.  And  these  supplies  had 
been  furnished^  at  his  request,  months  before  the  new  master  was 
appointed. 

Nor  did  he  abandon  his  official  relation  to  the  vessel  while  he 
remained  at  Valparaiso ;  but,  on  the  contrary,  continued  to  hold 
possession  in  person  or  by  his  agent,  and  to  exercise  the  rights  and 
authority  of  master,  according  to  the  terms  of  his  contract  with  the 
owners.  He  continued  to  man  and  victual  her,  direct  her  voyages, 
and  receive  the  freights.  Easton  was  paid  by  him,  and  not  by  the 
owners ;  he  acted  under  the  direction  of  Leach,  as  his  agent  and 
subordinate,  and  not  under  the  direction  of  the  owners.  He  was 
not  even  allowed  to  receive  the  freight ;  and  when  the  supplies  in 
question  were  furnished,  Leach  was  actually  on  board,  in  actual 
command,  and  Easton  acting  as  his  subordinate,  under  his  orders. 
And  as  Leach  had  no  ownership  whatever  in  the  vessel,  all  of  this 
must  have  been  done  by  him  as  master,  and  could  have  been  done 
in  no  other  character ;  for  if  he  had  abandoned  that  official  posi- 
tion, and  Easton  was  master,  he  had  no  authority  over  Easton, 
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Dor  any  more  right  to  interfere  with  him  on  the  vessel  than  any 
other  stranger. 

Nor  is  his  absence  from  the  vessel  by  any  means  *in-  [  *  45  ] 
compatible  with  this  official  relation  and  authority.  It  is 
not  necessary  for  the  existence  of  such  a  relation ,  and  the  exercise 
of  such  an  authority,  that  he  should  always  be  on  her  deck.  He 
may  be  absent  for  a  longer  or  shorter  time,  and  at  a  greater  or 
lesser  distance,  without  forfeiting  his  authority;  and  when  once 
appointed  master  by  the  owners,  he  continues  master  until  displaced 
by  them,  or  he  himself  surrenders  the  office.  As  respects  a  dis- 
missal by  the  owners,  Mr.  Justice  Story  says,  in  the  case  of  the 
Tribune,  3  Sum.  Bep.  149,  ''Being  once  master,  he  must  be  deemed 
still  to  continue  to  hold  that  character  until  some  overt  act  or  dec- 
laration of  the  owners  displaced  him  from  the  station."  And  cer- 
tainly there  was  no  such  act  or  declaration  while  Leach  continued 
in  the  counting-house  of  Loriug  &  Co.  And  as  to  Leach  himself, 
it  is  obvious,  from  the  facts  above  stated,  that  he  had  not  resigned 
or  surrendered  the  command. 

It  is  stated  that  Easton  was  master.  By  what  authority  was  he 
master?  He  was  not  agent  of  the  owners;  he  was  not  appointed 
by  them,  nor  authorized  by  them  to  exercise  any  control  over  the 
ship.  Nor  would  they  have  been  bound  by  his  contracts  if  he  had 
made  any,  nor  responsible  for  his  acts.  There  were  none  of  the  re- 
lations and  trusts  which  exist  between  owners  and  master,  for  they 
had  not  confided  the  ship  to  him,  and  were  not  even  responsible  for 
his  wages ;  and  if  Leach  was  not  master,  and  authorized  to  bind  the 
vessel  and  owners  by  his  contract,  the  vessel  was  sailing  without 
one,  and  without  any  lawful  authority  from  those  to  whom  she  be- 
longed. It  is  true,  Leach  says  he  appointed  him  master;  but  that 
does  not  clothe  him  with  the  authority  which  the  maritime  law  an- 
nexes to  that  character,  unless  Leach  had  lawful  power  to  appoint 
him.  He  might,  no  doubt,  have  properly  sent  him  on  the  voyage, 
and  placed  the  vessel  under  his  command  while  he  remained  on 
shore,  if  the  interest  of  the  owners  required  or  would  justify  it. 
And  he  might,  if  he  pleased,  call  him  master  or  captain ;  but  by 
whatever  name  he  chose  to  call  him,  he  would  be  nothing  more 
than  his  subordinate  and  agent.  He  would  not,  in  respect  to  the 
owners  or  third  persons,  possess  the  authority  of  master. 

The  cases  of  L' Arina  v.  The  Brig  Exchange,  Bee's  Beports,  198, 
and  the  Same  v.  Man  waring,  199,  are  directly  in  point  on  this  head. 
There  the  party  was  appointed  by  the  master  as  captain,  and  cleared 
the  vessel  as  such  at  Havana;  yet  this  appointment  was  held  by  the 
court  not  to  give  him  the  legal  relation  of  captain  to  the  vessel,  nor 
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displace  the  master  appointed  by  the  owners ;  and  it  was  held  that 
the  contract  of  the  latter,  within  the  scope  of  his  authority  as  mas- 
ter, was  still  binding  upon  the  owners.  The  fact,  there- 
[  *  46  ]  fore,  that  Leach  *  remained  on  shore,  and  sent  the  vessel 
upon  different  voyages  under  the  command  of  an  agent 
appointed  by  him,  did  not  of  itself  displace  him;  he  was  still  mas- 
ter of  the  barque,  with  all  the  powers  and  responsibilities  which 
are  attached  to  that  character.  And  if  the  fact  that  he  remained 
on  shore  did  not  deprive  him  of  his  official  character,  the  circum- 
stance that  he  was  engaged  during,  that  time  in  commercial  pur- 
suits cannot  alter  the  case.  It  cannot  make  any  difference  in  this 
respect,  whether  he  remained  idle  or  employed  himself  in  any  par- 
ticular pursuit. 

But  it  is  said  that  Leach  was  not  only  absent  from  the  barque, 
but  he  was  employing  her  in  violation  of  the  orders  of  the  owners, 
who  disapproved  of  his  conduct,  and  had  directed  him  to  bring  the 
vessel  home,  and  that  Loring  &  Co.  knew  it,  and  yet  encouraged 
and  enabled  him  to  go  on  in  the  violation  of  his  duty,  by  large  ad- 
vances of  money.  And  it  is  insisted,  that  as  Loring  &  Co.  were 
aiding  and  encouraging  him  in  this  breach  of  duty,  and  the  sup- 
plies in  question  were  furnished  to  enable  him  to  persevere  in  it, 
they  were  furnished  in  bad  faith  to  the  owners ;  and  in  a  court  of 
admiralty,  acting  upon  equitable  principles,  can  create  no  obliga- 
tion upon  them,  nor  any  lien  upon  their  vessel. 

If  the  facts  ansumed  were  established  by  the  testimony,  I  should 
not  dispute  the  law  as  above  stated.  But  I  think  the  fact  that  the 
owners  disapproved  of  his  remaining  on  shore,  and  engaging  in 
mercantile  pursuits,  is  not  only  not  established,  but,  on  the  con- 
trary, the  weight  of  the  testimony  is  on  the  other  side,  and,  not- 
withstanding the  evasive  and  ambiguous  answers  of  Leach,  tends 
strongly  to  prove  that  his  conduct  in  this  respect  met  their  appro- 
bation. 

In  examining  the  testimony  in  relation  to  this  question  of  fact, 
it  is  necessary,  in  order  to  see  the  force  to  which  it  is  entitled,  to 
state  it  more  minutely  than  I  have  done  in  the  preceding  part  of 
this  opinion,  and  to  note  particularly  the  dates  as  given  by  the 
witness. 

The  disapproval  of  the  appellants  is  brought  out  by  the  following 
question,  put  by  the  appellants,  the  owners: 

^^  Was  your  remaining  in  the  Pacific  and  trading  with  the  Laura 
done  with  the  consent  and  approval  of  the  owners?" 

To  this  question  Leach  simply  answers,  "-Kb,  sir," 

Upon  the  cross-examination  upon  behalf  of  the  libellants,  the 
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following  interrogatories  were  put  to  him,  to  which  he  gave  the 
following  answers: 

Question.  **  When  was  their  (the  owners)  dissent  made  known 
to  you?  " 

♦Answer.  '*  I  think  it  was  the  second  time  I  was  at  Val-  [  *47  ] 
paraiso,  which,  I  think,  was  in  the  latter  part  of  1849." 

Question.  *' At  what  period  did  the  owners  take  efficient  steps 
to  displace  you? — at  any  period  before  Captain  Weston  was  sent 
out?'' 

.    Answer.  **They  did  not  take  any  efficient  steps,  any  further 
than  to  request  me  to  come  home." 

These  answers  constitute  the  entire  proof  of  disapproval  and  dis- 
sent of  the  owners,  of  which  so  much  has  been  said  in  the  argument, 
and  which  has  been  so  confidently  assumed  as  a  fact  proved. 

It  will  be  observed  that  the  question  put  by  the  owners  does  not 
point,  and  clearly  was  not  intended  to  point,  to  any  disapproval 
on  their  part  of  his  remaining  on  shore,  or  engaging  in  trade  at 
Valparaiso.  It  relates  altogether  to  the  employment  of  the  barque 
in  the  Pacific,  instead  of  the  Atlantic.  In  fact,  it  could  not  have 
related  to  his  remaining  on  shore,  or  engaging  in  trade,  because 
the  notice  of  disapproval  appears  to  have  been  given  but  once,  and 
was  given  and  received  while  Leach  was  still  sailing  the  vessel 
under  the  *'Zay,"  and  seeking  and  carrying  freights,  and  before 
be  had  purchased  a  single  cargo  for  himself,  or  absented  himself 
from  her  for  a  single  voyage.  It  was  never  repeated,  although  he 
remained  nearly  two  years  afterwards,  engaged  in  commerce,  and 
on  shore  in  the  counting-house  of  the  libellants  nearly  half  the  time. 

The  fact  is  clearly  established  by  Leach's  answers  to  the  cross- 
interrogatories  above  given.  It  will  be  observed  that  in  these 
answers  he  says  he  thinks  their  ^disapprobation  was  made  known 
to  him  the  second  time  he  was  at  Valparaiso,  which  he  thinks  was 
in  the  latter  part  of  1849.  Now,  in  the  preceding  part  of  his  ex- 
amination he  had  stated  positively  that  he  arrived  at  Valparaiso 
from  Rio  with  a  cargo  on  freight,  consigned  to  Loring  &  Co.,  in 
November,  1849,  and  arrived  there  the  second  time  in  July,  1850. 
Without  stopping  to  comment  upon  the  hesitating  language,  and 
the  vagueness  and  uncertainty  of  this,  answer  in  relation  to  a  fact 
which  it  is  obvious,  from  the  preceding  part  of  his  testimony,  was 
perfectly  in  his  recollection,  it  is  sufficient  to  say,  that,  give  him 
either  date,  it  is  evident  that  the  disapproval  of  the  owners  had  no 
connection  with  his  mercantile  pursuits,  and  pointed  merely  to  the 
employment  of  the  Laura  in  freighting  voyages  on  the  Pacific, 
instead  of  the  Atlantic;  for  if  the  notice  was  received  by  him  in 
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1849,  it  was  before  he  had  engaged  in  that  coasting  trade,  and 
must  have  been  written  by  the  owners  in  consequence  of  informa- 
tion given  them  by  Leach  from  Rio,  concerning  the  freight  he  had 

obtained  there  for  Valparaiso,  and  of  his  intention  to  seek 
[  *48  ]  *  freights  on  that  coast;  for  this  was  his  first  voyage  in 

the.  Laura  to  the  Pacific.  He  had  not  then  engaged  in 
the  coasting  trade  on  that  ocean,  and  had  done  nothing  in  that 
respect  for  the  owners  to  disapprove  of.  And  if  he  did  receive  the 
notice,  as  he  says,  in  1849,  upon  his  arrival  at  Valparaiso,  it  must 
have  been  a  disapproval  of  what  he  informed  them  he  proposed  to 
do ;  not  of  what  he  was  doing  or  had  done.  Certainly  it  had  no 
relation  to  his  trading  on  his  own  account,  for  there  is  not  the 
slightest  evidence  that  he  had  any  such  design  at  that  time,  nor 
for  nearly  a  year  afterwards. 

And  if  we  take  the  other  date,  the  argument  is  equally  strong; 
for,  if  he  received  it  on  that  occasion,  it  must  have  been  written 
some  time  before.  And  it  was*  on  his  second  visit  to  Valparaiso^ 
in  July,  1850,  that  he  for  the  first  time  engaged  in  mercantile 
pursuits  on  his  own  account,  and  obtained  advances  for  that  pur- 
pose from  Loring  &  Co.  If  the  notice  reached  him  at  that  time, 
and  before  he  commenced  his  commercial  speculations,  the  dissent 
must  have  applied  to  the  place  at  which  he  had  been  seeking 
freights,  and  not  to  his  private  speculations.  Indeed,  taking  this 
as  the  date  of  the  receipt  of  the  notice,  the  inference  is  almost  irre- 
sistible, that  the  owners  must  have  been  apprised  of  his  intention 
to  purchase  cargoes  on  his  own  account,  and  approved  of  it ;  for  he 
had  been  engaged,  when  he  received  this  notice,  in  seeking  freights 
in  the  Pacific  for  about  nine  months.  He  had  not,  it  appears,  been 
successful ;  and  after  his  first  cargo  from  Valparaiso  to  San  Fran- 
cisco, he  sailed  most  commonly  from  port  to  port  in  ballast,  or 
with  very  inconsiderable  cargoes ;  and  as  Leach  was  in  constant 
correspondence  with  the  owners,  they  were  of  course  apprised  of 
his  want  of  success,  and  would  very  naturally  disapprove  of  his 
remaining  in  the  Pacific,  where  the  earnings  of  the  vessel  would 
give  them  very  little  for  their  share  of  the  freights.  But  this 
notice,  as  I  have  said,  does  not  appear  to  have  been  repeated. 
Leach  does  not  pretend  that  any  complaints  of  his  conduct  were 
subsequently  made  by  the  owners;  and  the  natural  inference  is, 
that  having  confidence  in  Leach's  prudence  and  judgment,  when 
in  reply  to  this  communication  they  were  apprised  by  him  of  his 
determination  to  purchase  cargoes  on  his  own  account  for  the  Laura, 
and  thus  insure  constant  employment  for  her  and  full  freights,  they 
were  willing  he  should  remain  and  carry  out  his  plan.     And  this 
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conclusion  is  strengthened  by  the  circumstance  that  no  measures 
were  afterwards  taken  by  the  owners  to  compel  or  induce  him  to 
return,  and  that  he  remained  without  further  complaint,  engaged 
in  these  pursuits  until  he  himself  found  them  unprofitable,  and 
determined  to  return  home. 

*  He  is  asked,  in  one  of  the  interrogatories:  '*  At  what  [  *49  ] 
period  did  the  owners  take  efficient  steps  to  displace 
you? — at  any  period  before  Captain  Westion  wAs  sent  out?"  And 
he  answers:  "They  did  not  take  any  efficient  steps,  any  further 
than  to  request  me  to  come  home."  And  in  answer  to  another 
interrogatory  he  says,  he  did  not  yield  to  their  wishes,  because  he 
thought  he  had  a  right  to  remain  there  if  he  chose.  There  was 
no  order,  therefore ;  no  charge  of  misconduct ;  no  notice  that  they 
would  put  an  end  to  the  contract;  nothing  more  than  a  request 
which  Leach  did  not  comply  with,  because  he  thought  that  while 
the  owners  suffered  the  contract  to  continue,  he  had  a  right  to  select 
the  theatre  of  his  operations,  and  to  act  upon  his  own  judgment. 
And  undoubtedly  he  was  right  in  this  respect,  unless  the  owners 
put  an  end  to  the  contract,  which  they  might  have  done  at  any 
moment,  if  they  supposed  him  to  be  no  longer  acting  in  the  line  of 
his  duty.  But  whatever  might  have  been  their  opinion  as  to  the 
soundness  of  his  judgment  in  selecting  the  Pacific  instead  of  the 
Atlantic  for  the  employment  of  the  vessel,  when  they  requested 
him  to  return,  they  undoubtedly  acquiesced  in  his  opinion  when 
they  received  his  answer  declining  to  return,  and  continued  for 
nearly  two  years  afterwards  to  sanction  his  conduct,  by  suffering 
him  to  remain  there,  receiving  remittances  from  him,  and  paying 
his  drafts,  and  settling  his  account,  without  making  the  slightest 
objection  to  allow  him  one-half  the  freights,  according  to  the  con- 
tract, for  his  services  as  master.  And  the  charge  of  taking  the 
vessel  to  the  Pacific,  and  illegally  detaining  her  there  for  his  own 
benefit  and  advantage,  was  never  heard  of  until  payment  for  the 
repairs  and  supplies  furnished  to  their  barque  was  made  by  the 
libellants.  And  if  such  a  defense  had  been  founded  in  fact,  it 
would  have  been  easy  for  the  owners  to  prove  it  conclusively  by 
producing  the  correspondence  between  ihenx  and  Leach.  But  no 
part  of  it  has  been  offered  in  evidence.  The  fair  inference  from  the 
testimony  therefore  is,  that  they  assented  to  his  proceedings,  and 
approved  of  his  remaining,  after  receiving  his  answer  to  the  request 
for  his  return. 

But  if  the  case  were  otherwise  in  this  particular,  and  it  had  been 
proved  that  Leach  illegally  and  against  their  orders  detained  the 
Laura  in  the  Pacific,  I  do  not  see  how  that  would  affect  the  claim 
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of  the  libellauts,  unless  in  furnishing  those  supplies  they  knowingly 
aided  and  abetted  him  in  his  breach  of  duty  to  the  owners.  The 
argument  is,  that  they  did  knowingly  aid  and  abet  him.  But  it 
would  be  a  sufficient  answer  to  it  to  say,  that  no  such  charge  is 
made  against  them  in  the  answer.     It  is  made  against  Leach ;  but 

there  is  not  the  slightest  intimation  that  Loring  &  Co. 
[  *  50  ]  had  any  knowledge  of  it.     *  And  as  this  defense  is  not 

taken  in  the  answer,  it  cannot  be  relied  on  here,  even  if 
there  was  evidence  in  the  record  which  would  justify  it. 

But  there  is  not  the  slightest  evidence  to  prove  it.  On  the  con- 
trary, it  appears  by  Leach's  testimony,  that  when  he  arrived  at 
Valparaiso,  with  the  cargo  consigned  to  Loring  &  Co.,  he  told 
them  upon  what  terms  he  was  sailing  the  vessel,  and  the  deep 
interest  he  had  in  her  earnings;  and  thinks  it  probable  he  men- 
tioned the  contingent  right  he  had  of  purchasing  one-eighth  of  the 
vessel,  if  he  could  raise  the  money  to  pay  for  it.  The  fact  that  he 
had  been  trusted  with  so  much  power  over  such  a  vessel  as  the 
Laura,  and  would  even  be  received  as  a  partner  if  he  could  raise 
tlie  money,  naturally  induced  Loring  &  Co.  to  think  him  worthy 
of  confidence.  And  they  appear  to  have  aided  him  in  procuring 
freights,  while  he  confined  himself  to  that  business.  They  evi- 
dently had  no  knowledge  of  any  dissatisfaction  on  the  part  of  the 
owners,  for  Leach  states  positively  that  nobody  but  himself  knew 
of  it.  And  when,  therefore,  he  proposed  to  purchase  cargoes  on 
his  own  account,  which  would  give  the  Laura  constant  employment 
and  full  freights,  they  could  have  had  no  reason  to  suppose  that  his 
owners  disapproved  of  it.  And  when  these  supplies  were  furnished, 
they  had  strong  grounds  for  believing  that  his  conduct  in  this 
respect  was  known  to  the  owners,  and  met  their  approbation;  for 
they  had  then  seen  him  for  nearly  two  years  engaged  in  this  busi- 
ness, during  all  that  time  in  correspondence  with  his  owners,  and  oc- 
casionally making  remittances  to  them,  and  drawing  bills  on  them, 
(as  Leach  himself  states,)  which  appear  to  have  been  duly  honored, 
and  without  the  slightest  token  of  disapproval,  as  far  as  Loring  & 
Co.  had  an  opportunity  of  seeing.  There  was  nothing  to  create 
suspicion  or  put  them  on  inquiry.  The  advances  made  to  him 
were  made  in  the  regular  course  of  their  business^  and  at  the  usual 
rates  for  interest  and  commission  in  that  quarter  of  the  world ;  and 
they  had  every  reason  to  believe  that  they  were  promoting  the 
objects  and  advancing  the  interests  of  the  owners,  as  the  advances 
made  to  Leach  enabled  him  to  keep  the  Laura  constantly  employed 
with  full  cargoes,  thereby  earning  large  freights,  of  which  the 
owners  were  entitled  to  the  one-half.     Loring  &  Co.  had  no  knowl- 
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edge  of  the  state  of  his  accounts  with  the  owners ;  and  no  reason 
even  for  suspecting  that  he  did  not  remit  to  them  their  share  of 
the  freights,  or  that  he  improperly  used  or  withheld  it. 

The  case,  then,  upon  the  points  already  examined  may  be  summed 
up  as  follows: 

1st.  At  the  time  these  repairs  were  made  and  supplies 
*  furnished,  Leach  was  in  full  possession  of  the  barque,  [  *  51  ] 
exercising  his  authority  as  master,  under  his  contract 
with  the  owners  hereinbefore  stated.  2d.  He  was  recognized  and 
paid  as  such  by  the  owners.  3d.  He  was  dealt  with  as  such  by 
Loring  &  Co.,  in  good  faith,  without  the  slightest  grounds  for  sus- 
pecting that  the  owners  disapproved  of  his  conduct,  or  had  re- 
quested him  to  bring  the  vessel  home.  4th.  The  repairs  and 
supplies  were  necessary  to  enable  her  to  go  to  sea,  and  she  must 
have  remained  idle  in  the  port  if  they  had  not  been  furnished ;  and 
they  were  made  and  furnished  with  prudence  and  economy,  under 
Leach's  own  direction.  5th.  He  had  no  money  except  the  five 
hundred  dollars  hereinbefore  mentioned,  which  he  needed  for  his 
personal  expenses,  and  had  no  funds  either  of  his  own  or  the  owners 
within  his  reach,  with  which  he  could  make  these  repairs  or  obtain 
the  necessary  supplies. 

These  facts  appear  to  me  to  be  conclusively  established  by  Leach's 
own  testimony.  And  as  it  is  admitted,  on  all  hands,  that  the 
repairs  were  made  and  the  supplies  furnished  at  his  request  and  by 
his  order,  it  follows,  from  the  decisions  in  this  court,  and  at  the 
circuit  to  which  I  have  already  referred,  that,  by  the  maritime  code 
of  the  United  States,  Loring  &  Co.  obtained  an  implied  lien  on  the 
vessel  for  the  amount,  unless  it  can  be  shown  that  they  were  fur- 
nished on  the  personal  credit  of  Leach  or  some  other  person. 

An  attempt  has  been  made  to  oifer  such  proof,  and  to  show  that 
the  supplies  were  furnished  upon  the  personal  credit  of  Leach. 
But  it  is  an  obvious  failure.  He  is  asked  by  them  whether  the 
repairs  and  supplies  were  furnished  upon  his  responsibility?  or  the 
credit  of  the  vessel?  or  how  otherwise?  He  answers,  •*!  presume 
they  were  furnished  on  my  responsibility."  And  this  is  the  whole 
and  only  evidence  offered  by  the  appellants  to  show  that  they  were 
furnished  on  the  personal  credit  of  Leach,  and  not  on  that  of  the 
vessel  or  owners.  Certainly,  such  evidence  can  hardly  be  sufficient 
to  remove  the  implied  lien  given  by  law.  Whether  the  credit  was 
given  to  him  was  a  question  of  fact.  If  the  fact  was  so,  he  must 
have  known  it,  and  could  have  sworn  to  it  in  direct  terms.  But 
instead  of  this,  he  merely  expresses  an  opinion  in  general  terms, 
and  gives  no  reason  for  that  opinion,  and  states  no  fact  from  which 
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it  might  be  inferred  that  this  opinion  was  well  founded.  The 
ariKwer  is,  in  truth,  no  evidence;  it  is  but  the  opinion  or  conjecture 
of  the  witness;  and,  even  if  there  was  no  evidence  in  the  record  to 
contradict  it,  would  leave  the  case  upon  the  implied  lien  which  the 
law  creates. 

But  it  is  directly  in  conflict  with  the  written  instruments  signed 
by  the  witness  himself  at  the  tinofe  of  the  transaction. 
[  *  52  ]  *  The  account  for  those  repairs  and  supplies  is  headed,  as 
I  have  already  said,  ^^ Barque  Laura  and  owners,  to  Loring 
&  Co,y  Dr.*'  It  is  signed  by  Leach,  and  admitted  by  him,  in  writ- 
ing, to  be  correct.  He  of  course  read  the  account,  and  was  undoubt- 
edly a  man  of  sufficient  intelligence  to  understand  the  meaning  of 
words.  And  how  could  the  barque  and  owners  be  debtors  for  those 
supplies,  if  they  were  furnished  exclusively  on  the  credit  of  Leach? 
How  could  they  be  debtors  to  Loring  &  Co.,  unless  they  were  fur- 
nished on  their  credit? 

It  is  true,  Leach  says  he  signed  the  account  only  for  the  purpose 
of  verifying  the  items.  But  this  is  evidently  an  afterthought;  for 
he  admits,  by  his  signature,  not  only  the  correctness  of  the  items, 
but  tlie  account  itself — that  is,  the  charge  against  the  barque  and 
owners,  as  well  as  the  things  charged. 

Besides,  if  his  signature  was  intended  merely  to  verify  the  items, 
there  was  no  necessity  for  this  account.  The  items  ought  to  have 
been  inserted  in  the  other  account,  signed  by  him  at  the  same 
time,  which  contains  the  charges  for  which  he  was  personally  liable ; 
and  his  admission  of  that  account  would  have  been  quite  sufficient 
to  verify  these  items.  And  the  fact  that  two  accounts  were  stated, 
and  signed  and  admitted  by  him  on  the  Fame  day,  the  one  charg- 
ing the  repairs  and  supplies  to  the  barque  and  owners,  and  the 
other  charging  him,  as  "Captain  Phineas  Laich,"  for  other  arti- 
cles properly  chargeable  to  himself,  shows  that  both  parties  under- 
stood what  they  were  about;  and,  to  avoid  future  cavil,  stated  their 
accounts  against  the  respective  debtors,  according  to  their  mutual 
understanding  at  the  time.  And  the  insertion  of  the  aggregate 
amount  for  repairs  and  supplies,  in  the  account  against  Leach, 
coupled  with  the  account  against  the  barque  and  owners,  proves 
conclusively  that  the  parties  intended  to  make  no  special  contract 
with  Leach  for  those  repairs  and  supplies,  nor  to  take  any  special 
hypothecation  or  bottomry  on  the  vessel,  but  dealt  with  one  another 
upon  the  established  rules  of  maritime  law,  which,  in  the  absence 
of  any  special  contract,  made  the  barque  and  owners^  and  Leach 
himself,  responsible  for  the  amount. 

In  order  to  give  some  color  to  his  statement,  that  he  presumefl 
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they  were  furnished  on  his  credit,  he  says  that  liis  credit  was  at 
that  time  good.  If  he  had  shown  that  it  was  in  fact  good,  it  would 
be  no  reason  for  presuming  that  Loring  &  Co.  relied  upon  it,  and 
^  waived  the  other .  securities  to  which  they  were  entitled.  But  the 
record  shows  that  it  was  not  good,  and  that  Loring  &  Co.,  in  the 
advances  they  made  to  him  at  the  same  time  for  the  purchase  of 
cargo  on  his  private  individual  account,  did  not  think  it 
prudent  to  rely  altogether  upon  *  his  credit.  For  the  [  *  53  ] 
heading  of  the  invoice  of  the  cargo  purchased  upon  that 
occasion,  which  I  have  already  set  forth  in  full,  expressly  required 
that  the  sales  and  returns  should  be  made  by  the  consignee  to  Lor- 
ing &  Co.  And  Leach  admits  that  the  cargo  was  to  be  insured^ 
and  the  loss,  if  any,  to  be  paid  to  Loring  &  Co.  And  from  his 
own  testimony,  as  well  as  the  invoice,  it  is  evident  that  it  was 
understood  by  the  parties  that  the  proceeds  of  the  cargo  were  to  be 
remitted  from  Panama  by  the  consignees  to  Loring  &  Co.  For  he 
18  iisked  by  the  libellants,  '^  Was  there  not  an  understanding  that 
the  proceeds  should  be  remitted  by  your  consignees  to  Loring  & 
Co.?*'  and  he  answers,  *'I  don't  know  that  there  was."  But  he 
is  again  pressed  by  the  inquiry,  *' Will  you  reflect  and  see  if  you 
cannot  answer  that  question  directly  that  there  was?"  and  he  then 
answers,  *' There  was  no  such  understanding:  it  might  be  under- 
»9tood;  there  was  nothing  promised."  I  give  the  words  of  the 
witness;  but  I  cannot  be  convinced  by  this  nice  casuistry  of  Captain 
Leach,  in  distinguishing  an  understanding  between  the  parties 
from  a  promise,  that  his  credit  was  still  good  with  Loring  &  Co., 
notwithstanding  the  evidence  to  the  contrary  in  the  agreement  in 
t!ie  heading  of  the  invoice,  and  in  the  admitted  agreement  in  rela- 
tion to  the  insurance.  It  certainly  does  not  prove  it  so  high  as  to 
create  a  presumption  that  all  other  securities  were  waived,  from 
their  confidence  in  the  personal  responsibility  of  Leach ;  nor  did 
his  subsequent  conduct  show  that  he  merited  even  the  confidence 
they  did  repose  in  him.  For  he  went  to  Panama  and  procured  ad- 
vances to  himself,  on  account  of  the  cargo,  to  the  amount  of  $2,100, 
and  authorized  large  disbursements  to  be  made  by  his  consignee  to 
his  agent,  Easton,  for  the  use  of  the  Laura,  and  proceeded  to  Mas- 
sachusetts without  returning  to  Valparaiso ;  and  after  he  came 
home,  he  drew  on  his  consignees  for  $375  more  to  pay  Weston's 
expenses,  who  was  sent  out  by  the  owners,  and  during  all  that 
time  rendered  no  account  to  Loring  &  Co.,  and  left  them  under  the 
impression  that  the  proceeds  would  in  good  time  be  remitted  to 
them.  It  seems  they  were  not  aware  of  the  distinction  which 
Vol.  i— 36 
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Leach  took  between  the  mutual  understanding  between  them  and 
an  actual  and  formal  promise. 

The  point,  therefore,  taken  by  the  owners,  that  the  repairs  and 
supplies  were  furnished  on  the  personal  credit  of. Leach,  cannot,  in 
my  judgment,  be  maintained.  And,  undoubtedly,  the  justice  of 
the  case  is  clearly  with  the  libellants.  The  captain  was  without 
funds,  and  his  owners  had  none  in  Valparaiso;  and  the  barque 
must  have  remained  in  port  a  wasting  hulk  if  th^  means 
[  *  64  ]  had  not  been  furnished  by  Loring  &  Co.,  which  *  enabled 
her  to  sail.  The  owners  have  since  received  her,  and  now 
hold  her  in  their  possession,  increased  in  value  by  those  repairs, 
which  enabled  her  to  come  home,  and  which  were  made  by  the 
money  of  Loring  &  Co.  And  they  have  also  received  the  freights 
which  those  repairs  enabled  her  afterwards  to  earn  under  the  com- 
mand of  Weston.  Justice,  as  well  as  the  principles  of  tbe  law, 
would  seem  to  require  that  those  who  have  reaped  the  profit  of  the 
advances  should  repay  the  party  to  whom  they  are  indebted  for 
their  gains. 

It  remains  to  inquire  whether  the  lien  has  been  waived,  by  the 
delay  in  prosecuting  it,  or  the  debt  been  satisfied  in  any  other  way. 

I  shall  dispose  of  those  questions  very  briefly.  For  I  am  sensible 
that  the  great  importance  and  delicacy  of  the  points  hereinbefore 
discussed,  have  compelled  me  to  extend  this  discussion  beyond  the 
limits  of  an  ordinary  opinion  in  this  court. 

In  relation  to  the  alleged  waiver  by  the  delay,  the  mere  state- 
ment of  the  evidence  is  an  answer  to  the  objection,  and  the  evidence 
is  this:  The  repairs  were  made  and  the  supplies  furnished  in  the 
spring  of  1852.  The  barque  returned  to  Valparaiso  in  the  Novem- 
ber following,  when  Weston  immediately  assumed  the  command. 
He  was  ordered  by  the  owners  to  procure,  if  he  could,  a  cargo  of 
guano,  and  to  bring  the  vessel  to  an  Atlantic  port.  He  did  so; 
and  he  arrived  in  Baltimore  in  the  June  following,  and  the  vessel 
was  arrested  on  this  libel  a  few  days  after  her  arrival. 

The  barque  still  belongs  to  the  same  owners.  When  Weston 
arrived  at  Valparaiso  to  take  the  command,  he  had  no  money,  and 
was  obliged  to  raise  what  he  needed  by  a  bill  on  his  owners.  At 
that  time,  Loring  &  Co.  had  no  reason  to  suppose  that  the  owners 
would  refuse  to  pay  this  claim ;  and  if  they  had  then  arrested  the 
vessel,  it  would  have  broken  up  the  voyage  upon  which  she  was 
destined,  and  subjected  the  owners  to  heavy  losses  by  her  detention. 
And  it  certainly  ought  not  to  be  a  matter  of  complaint  on  their 
part,  that,  under  such  circumstances,  he  did  not  arrest  her,  and 
took  no  measures  to  enforce  his  claim,  until  he  found  that  payment 
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was  refueed ;  and  it  is  unnecessary  to  cite  cases  to  prove  that  the 
omission  to  arrest  her  at  Valparaiso  under  such  circumstances  can- 
not be  regarded  as  a  waiver  of  their  lien,  upon  any  principle  of 
law.  There  was  no  unreasonable  delay  in  notifying  the  owners  of 
the  claim^  nor  in  filing  the  libel  when  they  disputed  it.  The  Laura 
in  the  intervening  time  remained  in  the  possession  and  employment 
of  the  owners;  no  third  party  had  become  interested,  and 
the  owners  were  greatly  benefited  *  by  the  omission  to  [  *  55  ] 
arrest  her  until  she  arrived  in  the  United  States. 

It  js  said  that  Weston  proves  that  nothing  was  said  to  him  about 
their  account,  and  hence  it  is  inferred  that  nothing  was  due  on  it, 
or  that  it  was  not  supposed  by  Loring  &  Co.  to  be  a  charge  on  the 
Laura.  But  it  must  be  remembered  that  the  house  of  Loring  & 
Co.,  with  whom  Leach  dealt,  had  dissolved  partnership  in  the 
June  preceding  Weston's  arrival,  and  a  new  one,  with  new  part- 
ners in  it,  established  under  the  same  name.  It  is  true  that  Mr. 
Atherton,  a  partner  in  the  first  firm,  remained  there,  and  was 
attending  to  their  business.  But  the  transactions  of  Weston  were 
with  the  new  firm,  and  it  would  have  been  useless  for  Atherton  to 
present  this  claim  to  Weston,  unless  he  had  determined  to  libel 
the  vessel.  For,  as  I  have  said,  Weston  had  no  money  but  what 
he  obtained  from  the  new  house  of  Loring  &  Co.,  for  his  bill  on  his 
owners,  and  this  Atherton  knew.  Besides,  the  proceeds  of  her 
cargo  shipped  to  Peyta  and  Panama,  as  hereinbefore  mentioned,  at 
the  time  these  repairs  and  supplies  were  furnished,  were  to  be  paid 
to  Loring  &  Co.  ;  and  when  Weston  was  at  Valparaiso,  the  account 
of  these  proceeds  had  not  been  received.  It  was  most  probably 
supposed,  by  Loring  &  Co.,  that  they  might  prove  sufficient  to  pay 
their  claim  against  Leach,  including  these  supplies.  And  this,  it 
appears,  would  have  been  the  case  if  Leach  had  not  improperly 
converted  a  large  portion  of  them  to  his  own  use,  and  to  satisfy  the 
claims  of  his  owners  against  him.  Justice,  therefore,  required 
Loring  &  Co.  to  await  the  result.  They  did  wait,  and  did  receive 
some  money  from  this  source,  but  not  enough  to  pay  even  the  ad- 
vances for  the  cargo  itself. 

This  is  admitted  in  the  argument.  But  it  is  said  the  money 
received  should  be  first  applied  to  extinguish  the  lien :  first,  be- 
cause there  was  a  security  bound  for  that  item — that  is,  the  vessel ; 
and  secondly,  because  it  is  the  first  item  in  the  account. 

Now,  the  conclusive  answer  to  this  objection  is,  that,  if  no  spe- 
cific application  was  made  by  either  party  at  the  time  of  payment, 
the  law  appropriates  it  according  to  the  principles  of  equity.  And, 
as  the  money  received  from  Panama  was  the  proceeds  of  goods  pur- 
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chased  with  the  money  advanced  by  Loring  &  Co.  for  that  pur- 
pose, equity  will  apply  it  in  the  first  place  to  the  payment  of  that 
debt. 

Indeed,  there  is  enough  in  the  invoice  and  the  testimony  of 
Leach  to  show  that  the  proceeds  were  to  be  so  applied  by  the 
agreement  between  Leach  and  Loring  &  Co.,  when  the  advances 
were  made.  And  they  were  accordingly  so  applied,  as 
[  *  56  ]  *  far  as  they  would  go,  when  the  money  was  received  by 
them.  The  fact  that  the  claim  now  in  question  was  se- 
cured by  a  lien  on  the  Laura,  can  surely  be  no  reason  for  applying 
the  money  in  the  first  place  to  discharge  it.  On  the  contrary,  it 
would  be  a  sufficient  reason  against  such  an  application,  and  would 
be  a  good  ground  for  postponing  it  until  all  the  claims  for  which 
the  creditor  had  no  security  were  first  satisfied. 

I  do  not  comprehend  how  the  argument  that  it  is  the  first  item 
in  the  account  can  apply.  In  point  of  fact,  however,  it  is  not  the 
first  or  oldest  item  in  the  account,  as  I  understand  the  transaction. 
And  if  the  lien  on  the  vessel  was  originally  valid,  it  is  evident  that 
it  has  never  been  discharged,  or  waived,  or  forfeited  by  unreasona- 
ble delay. 

Some  other  items  for  necessaries  furnished  at  Peyta,  on  the  last 
voyage  of  the  Laura  to  that  port,  and  also  a  small  charge  for  bread 
at  Valparaiso,  and  which  are  not  included  in  the  account  signetl  by 
Leach,  were  allowed  by  the  circuit  court,  and  are  included  in  the 
amount  decreed.  These  items,  the  counsel  for  the  respondents  in- 
sist, ought  not  to  be  allowed,  even  if  those  in  the  account  are  sus- 
tained. I  think,  when  the  whole  testimony  is  examined,  it  will 
be  evident  that  these  charges  stand  on  the  same  principles  with 
those  of  which  I  have  already  spoken.  But  I  forbear  to  extend 
this  opinion  by  discussing  that  question  ;  because,  as  the  court  have 
determined  that  the  repairs  and  supplies  furnished,  at  the  request 
of  Leach,  are  not  a  lien  on  the  vessel,  it  is  useless  to  examine  par- 
ticular items,  when  the  opinion  of  the  court  goes  to  the  whole. 

From  that  opinion  I  respectfully  dissent.  And,  after  carefully 
reviewing  the  case  in  all  its  bearings,  and  scrutinizing  the  evi- 
dence, I  adhere  to  the  opinion  I  held  in  the  circuit  court. 
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THE  STEAMBOAT  GIPSEY. 


James  H.  Urb,  Appellant,  v.  Jambs  M.  Coffman  and  Cyrus  Coff- 

MAN. 

19  H,  56. 
Admiralty — Collision  betweek  Steamboat  and  Flat-boat. 

1.  The  general  doctrine  reaffirmed  that  it  is  the  duty  of  steamboats  to  avoid  other 
vessels,  especially  flat-boats  moored  to  the  bank  of  the  river. 

2.  And  though  the  night  be  foggy  and  by  no  means  clear,  and  the  flat-boat  had  no 
light,  yet,  as  she  lay  at  a  place  where  flat-boats  might  be  expected,  and  the  steam- 
boat had  no  occasion  to  go  so  near  the  shore,  the  latter  is  liable  for  the  damages 
reealting  from  the  collision. 

This  is  an  appeal  from  the  circuit  court  for  the  eastern  district 
of  Louisiana,  and  the  case  is  fully  stated  in  the  opinion. 

Mr.  Taylor,  for  appellant. 

Mr.  Benjamin^  for  appellees. 

*  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court.  [  *  59  ] 
This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  eastern  'district  of  Louisiana. 

It  appears  from  the  record,  that  the  steamer  Gipsey  was  a  packet 
on  the  Mississippi  river,  running  from  New  Orleans  to  Lobdell's 
Store  landing,  above  Bayou  Sara,  and,  as  all  the  other  Mississippi 
steam  river  packets  do,  was  in  the  habit  of  landing  freight  and 
passengers  at  all  the  intermediate  points  and  plantations.  She 
was  making  a  trip  up  the  river  from  New  Orleans  on  the  evening 
of  the  21st  December,  1853.  The  night  was  rainy  and  dark,  and 
after  midnight  somewhat  foggy.  It  was  light  enough,  though,  for 
the  boats  navigating  the  river  to  run  and  to  distinguish  and  make 
all  their  landings.  All  of  the  witnesses  say  it  was  a  proper  night 
for  running,  and  none  of  the  packets,  or  other  boats,  laid  up  on 
that  night  on  account  of  the  weather.  Alexander  Desarpes,  a 
witness  for  the  claimant,  says,  **he  was  the  pilot  of  the  Gipsey, 
and  was  on  watch  at  the  wheel  at  the  time  the  Gipsey  struck 
the  flat-boat.  That  the  collision  happened  above  the  point  at 
Trudeau's  wood-yard,  about  fifty-six  miles  above  New  Orleans, 
"between  twelve  and  one  o'clock  at  night,  on  the  22d  December, 
1853.  He  says  it  was  a  pretty  bad  night,  rainy,  dark,  and  smoky, 
rather  than  foggy,  with  a  little  fog.  There  was  light  enough, 
however,  for  the  boat  to  distinguish  landings,  and  she  ran  and 
made  all  of  hers  of  freight  and  passengers  as  she  went  up.     Her 
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last  landing  before  the  collision  was  one  of  freight,  at  J.  B.  Ar- 
roant's  plantation,  on  the  right-hand  side  of  the  river  descending, 
about  half  a  mile  below  Trudeau's  wood-yard.  We  then  crossed 
the  river  from  there,  to  go  to  George  Mather's  plantation.     At 

that  time  the  night  was  dark  and  rainy,  but  the  shore 
[  *60  ]  could  be  seen  for  some  distance.     There  was  a  light  *at 

Trudeau's  wood-yard  on  the  bank,  which  is  pretty  high 
there,  at  least  fifteen  feet  above  the  water;  I  could  see  this  light  a 
longdistance — three  or  four  arpents  from  the  shore;  there  was  a 
point  of  land  just  below  the  wood-yard;  I  was  looking  out  when 
the  boat  was  a})proaching  the  shore,  for  the  purpose  of  going  up 
that  shore  to  make  a  landing ;  Icotdd  see  an  outline  of  the  shore^  or 
lanky  all  along j  and  distinctly,  too;  I  did  not  discover  the  flat-boat 
until  we  were  right  up  against  her;  the  flat-boat  was  lying  close 
to  the  bank  and  in  its  shadow,  and  having  no  light  on  her  I  could 
not  see  her ;  she  was  lying  just  at  the  foot  of  the  wood-yard ;  the 
light  on  the  bank  was  a  good  distance  from  the  flat-boat,  and  did 
not  shine  upon  her.     As  soon  as  we  saw  the  flat-boat,  we  stopped 
the  engine  of  the  Gipsey,  and  backed.     If  there  had  been  a  light 
on  the  flat-boat,  I  could  have  seen  it  at  a  sufficient  distance  to  have 
avoided  the  collision,  but  there  was  no  light  on  her.     As  the  flat- 
boat  was  low  down  in  the  water,  if  there  had  been  a  light  on  her, 
we  should  have  known  it  was  something  down  in  the  water.    I 
saw  nobody  on  watch  on  the  flat-boat  at  the  time  of  the  collision, 
and  lieard  no  hail  from  her  before  it."     The  witness  further  states 
that  he  had  been  a  pilot  on  the  river  for  more  than  ten  years, 
^'running  in  this  lower  trade,"  and  adds,  at  the  time  of  and  before 
the  collision,  the  weather  was  such  as  boats  are  in  the  habit  of 
running  and  making  landings,  and  I,  as  a  pilot,  consider  that  it 
was  safe  and  proper  to  run  the  boat.     Mather's  landing,  where  the 
Gipsey  was  going  to  land,  was  about  a  quarter  of  a  mile  above 
Trudeau's  wood-yard.     Upon  the  cross-interrogation  of  this  wit- 
ness, he  does  not  give  an  intelligent  or  certain  statement  of  the 
collision,  or  where  or  how  the  Gipsey  struck  the  flat-boat;  but 
says  she  was  tied  to  a  point,  and  her  stern  lay  a  little  out  from 
the  bank ;  she  laid  up  and  down  the  river  in  the  same  direction 
with  the  current ;  there  are  curvings  in  along  the  bank;  the  flat 
was  lying  at  a  point  fastened,  and  there  are  curvings  both  above 
and  below  that  point,  which  was  a  mere  jutting  out  of  the  bank 
in  consequence  of  curvings  above  and  below  it.     The  direct  exam- 
ination being  resumed,  this  witness  says,  on  a  clear  starlight  night, 
in  such  a  stage  of  the  water  as  prevailed  at  the  time  of  the  accident, 
we  could  have  seen  a  flat-boat  at  a  good  distance  in  time  to  pre- 
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vent  an  accident.  If  there  had  beea  on  the  fiat-boat  such  a  light 
as  is  generally  carried  on  deck  by  a  steamboat,  or  a  schooner,  or 
on  flat-boats  tohen  they  are  running,  I  could  have  seen  it  three  or 
four  arpents  off,  and  this  would  have  given  me  time  to  avoid  the 
collision. 

The  evidence  of  this  witness  is  not  in  any  material  particular 
changed  by  any  other  witness  examined  in  the  case.  It 
is  *  rather  confirmed;  but  the  captain  of  the  Gipsey,  who  [  *  61  ] 
was  also  sworn  as  witness,  gives  a  more  certain  account 
of  the  collision,  as  to  the  part  of  the  fiat-boat  which  was  struck  by 
the  steamer,  and  by  what  part  of  the  steamer  she  was  struck.  The 
testimony  is  conclusive,  that  the  fiat  being  tied  to  the  shore,  at  what 
might  have  been  considered  a  proper  and  safe  place,  was  struck  by 
the  steamer  with  sufficient  force  to  cut  a  part  of  her  down,  and  to 
sink  her  in  a  few  minutes.  There  are  three  points  to  be  noted  in 
the  testimony  of  Desarpes.  The  first  is,  that  the  steamer,  being 
upward  bound,  had  made  a  landing  at  Armant's  plantation,  about 
half  a  mile  below  Trudeau's  wood-yard,  and  that  her  next  place  for 
making  a  landing  was  a  quarter  of  a  mile  above  that,  on  the  oppo- 
site side  of  the  river,  at  Mather's  plantation,  making  the  distance 
between  the  two  places  about  three  quarters  of  a  mile.  Secondly, 
that  in  his  opinion  as  an  experienced  pilot,  and  accustomed  to 
the  navigation  of  the  river,  there  was  nothing  in  the  state  of  the 
weather  to  prevent  the  steamer  from  being  run  as  usual,  and  put 
across  the  river  to  make  a  landing  at  Mather's  plantation,  but  that 
she  was  run  ho  close  in  shore  as  to  be  brought  into  collision  with 
the  flat-boat,  and  thereby  that  the  witness  admits  that  the  only 
cause  of  it  was,  that  the  flat-boat  was  lying  close  to  the  bank^  and 
so  much  in  its  shadow,  and  not  having  a  light,  he  could  not  see 
her.  His  language  is,  that  if  there  had  been  on  the  fiat-boat  such 
a  light  ^ts  is  generally  carried  on  deck  by  a  steamboat  or  a  schooner , 
or  on  a  fiat-boat  when  they  are  running,  he  could  have  seen  it  far 
enough  off  to  have  avoided  the  collision. 

Captain  Ure,  then  in  command  of  the  Gipsey^  gives  the  same 
account,  scarcely  with  a  variance,  of  the  navigation  of  his  vessel 
from  Armant's  plantation  until  the  collision  had  occurred,  but 
says,  with  more  positiveness  than  his  pilot  spoke,  that  the  forward 
end  of  the  Gipsey — some  part  of  the  bow  pretty  far  forward — struck 
the  fiatrboat.  His  language  is,  that  he  ^'was  on  the  roof  of  the 
steamer  in  front  all  the  time,  when  they  had  made  their  landing 
at  Armant's,  up  to  the  moment  of  the  collision.  From  Armant's 
we  ran  the  bend  of  the  river  on  the  same  side  a  short  distance,  and 
then  crossed  over  to  make  a  landing  at  Mather's,  above  Trudeau's 


568         STJPEBMB  COURT  OP  THE  UNITED  STATES. 

,  The  Steamboat  Gipsey. 

wood-yard.  There  was  a  light  above  the  wood-pile,  bat  I  saw 
Dothing  but  its  glare  before  the  collision,  the  wood-pile  being  be- 
tween the  light  and  my  eyes.  I  could  see  the  glare  some  three  or 
five  minutes  before  the  collision  took  place.  We  had  almost  hit 
the  flat-boat  when  I  saw  it.  I  was  looking  out  and  saw  the  boat. 
seeing  its  outline  pretty  clearly  about  the  same  time  that  I  saw 
the  glare  of  the  light  spoken  of.     It  was  the  shadow  of  the  bank, 

which  is  high  there,  which  prevented  me  from  seeing.  If 
[  *  62  ]  there  had  *  been  on  the  fiat-boat  any  such  light  as  fiat-hoais 

usually  carry ^  1  could  have  seen  it  in  time  to  avoid  hitting 
her."  He  further  says,  *^the  night  was  slightly  foggy  and  bad, 
and  it  had  been  raining,  but  cannot  recollect  whetlier  it  was  rain- 
ing at  the  time  of  the  collision.  There  was  no  fog  until  we  came 
to  Armant's,  and  after  we  left  Armant's  the  fog  came  on,  and  I 
think  that  smoke  was  mixed  with  the  fog.  We  did  not  lay  up  that 
night  for  fog,  but  ran  all  night."  Other  witnesses  were  examined 
by  the  claimants,  but  it  is  not  necessary  to  notice  their  testimony 
further  than  to  say,  that  neither  of  them  give  any  additional  facts 
concerning  the  navigation  of  the  steamer  from  Armant's  planta- 
tion, or  concerning  the  collision,  contradictory  from  what  was  said 
of  both  by  Captain  Ure  and  his  pilofc  Desarpes. 

Trying,  then,  the  claimant's  case  only  by  the  evidence  introduced 
by  himself,  it  is  obvious  that  the  steamer  was  put  across  the  river 
from  Armant's  in  a  state  of  weather  and  on  a  night  proper  for  run- 
ning, without  proper  care  to  make  her  next  landing  at  Mather's, 
which  was  at  least  a  quarter  of  a  mile  above  the  wood-yard,  a  little 
below  which  the  fiat-boat  was  moored.  Both  the  pilot  and  the  cap- 
tain attempt  to  indicate  the  place  and  the  part  of  the  steamer  which 
was  first  in  contact  with  the  fiat-boat,  by  mathematical  figures.  If 
that  of  the  pilot's  is  taken  as  the  fact  of  the  case,  it  must  be  con- 
ceded that  the  Gipsey  was  put  across  the  river  a  little  below  where 
the  fiat-boat  laid,  and  so  near  the  bank  that  she  could  not  have 
been  run  above  her,  by  pursuing  that  course,  without  a  collision. 
Running  so  near  to  the  bank,  when  there  was  ample  channel  way 
further  out  in  the  river  for  the  steamer  to  pass  the  point  and  curve 
made  by  it,  at  which  and  within  which  the  fiat-boat  was  fastened, 
was  a  want  of  proper  care.  Both  pilot  and  captain  knew  that  the 
wood-yard  and  its  immediate  vicinity  was  a  point  of  the  river  at 
which  boats  were  customarily  moored  at  night,  as  a  place  of  safety 
against  collisions  from  ascending  or  descending  boats,  and  should 
have  run  the  steamer  further  out  in  the  river  to  avoid  all  chance 
of  collision  with  boats  tied  to  the  bank  or  wood-yard ;  and  in  this 
instance,  there  was  no  occasion  for  the  steamer  having  been  run 
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80  near  to  the  bank  of  the  river,  as  it  was  not  intended  to  make  a 
landing  at  the  wood-yard,  but  to  pass  it  to  a  landing  higher  up. 
The  collision,  according  to  the  pilot's  account  of  it,  was  caused  by 
the  steamer  not  having  been  kept  on  a  course  further  out  from  the 
bank.  That,  of  itself,  is  sufficient  to  make  her  answerable  for  all 
the  consequences  of  it,  without  any  regard  to  the  fact  that  the  flat- 
boat  had  not  a  light.  A  light  upon  her  might,  in  the  language  of 
tlio  witness,  have  enabled  him  to  have  avoided  the  collision 
by  pitting  the  steamer  further  out  in  the  river,  but  *the  [  *  63  ] 
want  of  a  light  was  not  the  cause  of  it.  The  cause  was, 
that  the  steamer's  course  was  too  near  on  shore.  But  if  the  cap- 
tain's account  of  the  collision  is  taken  as  the  fact  of  the  case,  as  we 
think  it  ought  to  be,  the  steamer  is  altogether  without  excuse,  for 
she  was  put  across  the  river  without  due  care  as  to  her  course,  and 
would  have  been  run  bow  on  into  the  bank,  at  the  point  where  the 
flat-boat  was  fastened,  if  she  had  not  been  stopped  by  the  collision. 
In  such  a  view  of  the  case  as  we  have  given  from  the  testimony  of 
the  claimant's  witnesses,  it  is  not  necessary  for  us  to  consider  the 
point  made  by  the  witnesses,  and  by  counsel  in  the  argument,  that 
the  flat-boat  had  not  a  light  to  show  herself  or  her  mooring  during 
the  night.  Tied,  as  she  was,  in  a  recess  of  the  land,  with  a  point 
of  land  extending  into  the  river  below  the  wood-yard,  there  was  no 
necessity  for  her  to  show  a  light  to  protect  her  from  boats  ascend- 
ing or  descending  the  river,  or  from  landing,  which  might  be  made 
at  the  wood-yard,  as  she  was  actually  fastened  to  the  bank,  out  of 
the  line  of  a  customary  and  safe  navigation  up  or  down  the  river. 
In  other  words,  the  steamer  was  either  run  closer  into  the  bank 
than  was  necessary  or  usual  at  that  point  of  the  river,  and  out  of 
what  should  have  been  her  course  to  make  her  landing  at  Mather's, 
or  she  was  run  head  upon  the  flat-boat,  where  the  latter  was  tied  to 
the  bank.  When  a  boat  or  vessel  of  any  kind  is  fastened  for  the 
night  at  a  landing  place,  to  which  other  boats  may  have  occasion 
to  make  a  landing  in  the  night,  it  is  certainly  prudent  for  her  posi- 
tion to  be  designated  by  a  light  on  her  own  account,  as  well  as  that 
the  vessel  making  a  landing  may  have  light  to  do  so.  But  when  a 
vessel  is  tied  to  the  bank  of  a  river,  not  in  a  port  or  harbor,  or  at  a 
place  of  landing,  out  of  the  line  of  customary  navigation,  there  is 
no  occasion  for  her  to  show  a  light,  nor  has  it  ever  been  required 
that  she  should  do  so. 

After  the  best  examination  of  this  case,  we  are  of  the  opinion  that 
the  steamer  Gipsey  was  put  across  the  river  from  Armant's,  in  the 
prosecution  of  the  intention  to  make  another  landing  with  her  at 
Mather's  plantation,  without  skill  or  prudence,  and  that  the  col- 
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lision  with  the  flat-boat  was  the  coDsequence  of  it,  without  any 
fault  or  want  of  care  by  those  navigating  it.  There  is,  therefore, 
no  ground  for  reducing  the  damages  given  by  the  district  and  cir- 
cuit courts  to  the  owners  of  the  flat-boat. 

Having  examined  the  record  very  fully  as  to  the  items  making 
up  the  aggregate  of  damage  given  by  those  decrees,  we  affirm  the 
decree  of  the  circuit  court  in  the  case. 


James  Stevens,  Plaintiff  in  Error,  v.  Botal  GLADDma  and  another . 

19  H.  64. 

No  Bill  of  Ezceptiokb,  no  Erbob. 

Where  a  case  has  been  submitted  to  a  jary  on  plea  of  not  goiUy,  and  there  was  a 
verdict  for  defendants,  and  no  bill  of  exceptions  is  found  in  the  record,  there  is  noth- 
ing of  which  the  court  can  predicate  error  during  the  trial,  and  the  judgment  most 
be  affirmed. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Rhode 
Island. 

The  case  is  stated  in  the  opinion. 

Mr,  Stevens  appeared  for  himself. 

Mr.  Ames,  for  defendant. 

[  *  65  ]  *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  for  the  dis- 
trict of  Rhode  Island. 

An  action  was  brought  by  the  plaintiff  in  the  circuit  court,  al- 
leging that  he  was  the  author  of  a  topographical  map  of  the  State 
of  Rhode  Island  and  Providence  Plantations,  surveyed  trigonome- 
trically  by  himself,  the  copyright  of  which  he  secured  under  the 
act  of  congress  of  3d  April,  1831,  entitled  '^  An  act  to  amend  the 
several  acts  respecting  copyrights ;  "  and  he  avers  a  special  com* 
pliance  with  all  the  requisites  of  said  act,  to  vest  in  him  the  copy- 
right of  said  map  or  chart.  And  he  charges  the  defendants  with 
having  published  two  thousand  copies  of  his  map,  and  sold  them 
within  two  years  before  the  commencement  of  the  action,  in  viola- 
tion of  his  right,  secured  as  aforesaid,  to  his  damage  four  thousand 
dollars. 

The  defendants  pleaded  not  guilty.  The  case  was  submitted  to 
a  jury,  who  returned  a  verdict  of  not  guilty.  A  judgment  was  en- 
tered against  the  plaintiff  for  costs. 
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A  writ  of  error  was  procured,  and  bond  given  to  prosecute  it 
with  effect. 

The  defendant  in  proper  person  assigns  for  error,  "that  the 
verdict  and  judgment  were  given  against  the  plaintiff  in  error, 
whereas  the  verdict  and  judgment  should  have  been  given  for  the 
plaintiff,  and  he  prays  a  reversal  of  the  judgment  on  this  ^.ound." 

In  a  very  short  argument,  the  plaintiff  in  error  says, 
the  *  principal  questions  are  :  Was  the  verdict  and  judg-  [  *  66  ] 
ment  correct  ?  Was  the  sale  of  the  engraved  plate,  on 
execution,  the  sale  of  the  copyright?  Did  such  sale  authorize  the 
defendants,  or  any  other  person,  to  print  and  sell  this  literary  pro- 
duction, still  subsisting  under  a  copyright  in  the  plaintiff?  And 
he  refers  to  14  Howard,  528,  Stevens  v.  Cady.  In  that  case  this 
court  held  that  a  sale  of  the  copperplate  for  a  map,  on  execution, 
does  not  authorize  the  purchaser  to  print  the  map. 

Two  or  three  depositions,  not  certified  with  the  record,  were 
handed  to  the  court  as  having  been  omitted  by  the  clerk  in  mak- 
ing up  the  record ;  but  it  does  not  appear  that  they  were  used  in 
the  trial  before  the  circuit  court ;  and  if  it  did  so  appear,  no  in- 
structions were  asked  of  the  court  to  the  jury,  to  lay  the  foundation 
of  error. 

It  is  to  be  regretted  that  the  plaintiff  in  error,  in  undertaking  to 
manage  his  own  case,  haa  omitted  to  take  the  necessary  steps  to 
protect  his  interest.  There  is  no  error  appearing  on  the  record 
which  can  be  noticed  by  this  court;  the  judgment  of  the  circuit 
court  is  therefore  affirmed  with  costs. 


C.  0.  Lathbop,  Plaintiff  in  Error,  v.  Ohablbs  Jusson. 

19  H.  66. 

I 

No  Bill  of  Ezokptioss — No  Ebbob  Shown. 

1.  Where  plaintiff  in  error  relies  on  &  ruling  of  the  court  at  the  trial  to  reverse  the 
judgment  here,  that  ruling  must  be  shown  by  bill  of  exceptions,  or  in  some  other 
mode  be  made  to  appear  on  the  record,  or  it  will  not  be  noticed. 

2.  This  rale  is  so  well  settled  that,  in  the  absence  of  anything  in  the  record  which 
relates  to  the  error  assigned,  the  court  will  affirm  the  judgment  with  damages. 

Welts  of  error  to  the  circuit  court  for  the  eastern  district  of 
Louisiana.     The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Taylor,  for  plaintiff  in  error. 

Mr.  Berijaminy  for  defendant. 
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[  *  68  ]  *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  for  the  eastern 
district  of  Louisiana. 

Tlie  action  was  brought  on  a  judgment  rendered  by  the  supreme 
court  of  Louisiana ;  certain  matters  were  set  up  in  the  circuit  court, 
as  a  defense,  all  of  which  were  overruled,  and  judgment  was  en- 
tered for  eighteen  hundred  and  ten  dollars,  with  interest  and  costs. 
The  only  errors  assigned  in  this  court,  on  which  a  reversal  of  the 
judgment  of  the  circuit  court  is  prayed,  are:  1,  that  at  the  time  suit 
was  brought  on  the  judgment,  in  the  circuit  court,  an  execution 
had  been  issued  on  the  same  judgment  in  the  State  court,  which 
was  in  full  force,  and  on  which  a  seizure  had  been  made ;  and  2, 
that  the  circuit  court  erred  in  holding  that  the  indebtment  was  not 
founded  on  a  Louisiana  contract. 

These  exceptions  were  not  taken  in  the  progress  of  the  trial  in 
the  circuit  court,  and  do  not  appear  on  the  record.  The 
[  *  69  ]  *  fact  that  an  execution  was  issued  and  returned  appears 
in  the  record  of  the  State  court,  but  it  was  not  made  a 
part  of  the  record  of  the  circuit  court,  by  bill  of  exceptions^  and  it 
cannot  now  be  noticed.  There  is  no  ground  of  error  on  the  face 
of  the  record,  for  the  action  of  this  court.  The  judgment  of  the 
circuit  court  is  affirmed  with  ten  per  cent,  damages. 


Elizabeth  Moorb,  Appellant,  v.  Bay  Greenb  and  another. 

19  H.  69. 
Lapse  of  Time — Specific  Statemeitts  required  in  charoiko  Fraud  ih  Bill. 

1.  In  a  bill  brought  to  set  aside  a  sale  for  fraud,  made  under  the  direction  of  a  probata 
court,  eighty  years  after  said  sale  was  made,  the  bill  should  be  very  specific  in  its 
allegations  of  fraud;  and  the  time  of  discovering  it,  and  the  proof  very  clear. 

2.  In  such  case  it  is  not  necessary  for  those  claiming  under  the  sale  by  order  of  the 
probate  court  to  prove  the  regularity  of  its  proceedings,  but  the  party  aBsailing  the 
title  must  prove  the  fraud  or  other  illegality. 

Appeal  from  the  circuit  court  for  the  district  of  Bhode  Island. 
The  facts  are  stated  in  the  opinion  on  which  the  judgment  is  founded. 

Mr.  RandcMy  for  appellant. 

Mr,  Bradky^  for  appellees. 

[  *  70  ]      *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  an  appeal  in  chancery  from  the  circuit  court  for 
the  district  of  Rhode  Island. 
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The  bill  was  filed  to  set  aside  certain  titles  for  frauds  alleged  to 
have  been  committed  in  the  year  1767,  by  a  father  against  his  own 
children,  for  the  benefit  of  strangers.  The  frauds  are  stated  to 
have  been  investigated  and  sanctioned,  directly  or  indirectly,  by 
the  court  of  probate,  by  referees  chosen  by  the  parties  to  determine 
their  matters  of  controversy,  and  by  the  highest  courts  of  the 
State. 

*  The  legal  history  of  the  case  commences  in  July,  1767,  [  *  71  ] 
by  the  execution  of  a  deed  by  the  administrator  of  John 
Man  ton  to  Waterman  and  Pearce.  From  this  period,  a  series  of 
events  are  detailed,  genealogical  and  liistorical,  sweeping  over  near 
a  century.  Acts  are  stated  in  the  bill,  as  it  would  seem,  from  mere 
vague  reports,  and  sometimes  resting  on  conjectures.  And  many 
of  the  facts  set  forth,  if  proved,  and  were  of  modern  occurrence, 
would  not  be  sufficient  to  avoid  the  titles  enumerated ;  but  the  facts 
are  denied  generally  by  the  answers,  and  not  sufficiently  proved  by 
the  evidence. 

The  lands  when  sold  were  comparatively  of  little  value,  but,  by 
the  progress  of  time  and  the  advance  of  improvements,  they  are 
now  covered  with  large  manufacturing  establishments  and  flourish- 
ing villages.  Generation  after  generation  has  risen  up  and  passed 
away,  of  individuals  connected  with  these  titles,  who  increased  the 
value  of  the  property  by  their  large  expenditures;  and  the  prop- 
erty, by  deed  or  will,  or  by  the  law  of  descents,  has  been  transmit- 
ted through  the  generations  that  have  passed,  without  doubt  as  to 
the  legal  ownership. 

The  bill  was  filed  in  1851 ;  its  averments  of  facts,  by  which  the 
lapse  of  time  and  the  statute  of  limitations  are  sought  to  be  avoided, 
are  loose  and  unsatisfactory.  The  adverse  entry  is  alleged  to  have 
been  made,  under  the  deed  of  the  administrator  of  Man  ton,  in 
1767;  and  it  appears  that  Betty  Waterman,  the  complainant's 
grandmother,  through  whom  the  title  is  claimed  to  have  descend- 
ed, was  born  in  1756.  She  was  of  age  in  1777,  and  in  ten  years 
afterward  her  right  was  barred  by  the  statute.  It  is  true,  the  date 
of  her  coverture  does  not  appear,  but  as  she  was  only  eleven  years 
of  age  in  1767,  she  could  not  then  have  been  married;  and  if  her 
marriage  occurred  subsequently,  it  was  a  cumulative  disability, 
which  is  not  allowed  by  the  statute  of  Rhode  Island.  The  com- 
plainant became  of  age,  as  it  appears,  in  1815,  and  her  ten  years 
expired  in  1826.  Her  disability  of  coverture,  and  it  was  cumula- 
tive, expired  in  1840,  more  than  ten  years  before  the  bill  was  filed. 
The  complainant  avers  that  from  the  death  of  John  Manton,  in 
1767,  to  1822-'3,  and  '4,  his  estates  were  the  subjects  of  legal  con- 
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troversy  and  litigation  in  courts  of  law ;  and  that  ever  since,  re- 
newed and  continued  claims  and  demands^  by  the  heirs  of  Lydia 
Thornton  and  Betty  Carpenter,  for  their  proportion  of  said  estates, 
as  his  rightful  heirs  at  law,  upon  the  assignees  of  the  Manton 
estate,  and  upon  all  persons  deriving  title  under  them,  have  beeD 
continuously  prosecuted.  But  prosecutions  to  stop  the  operations 
of  the  statute  must  be  successful,  and  lead  to  a  change  in  the  pos- 
session. 
|-  ♦  1^2  ]  *  When  fraud  is  alleged  as  a  ground  to  set  aside  a  title, 
the  statute  does  not  begin  to  run  until  the  fraud  is  discov- 
ered ;  and  this  is  the  ground  on  which  the  complainant  asks  relief. 
But,  in  such  a  case,  the  bill  must  be  specific  in  stating  the  facts 
and  circumstances  which  constitute  the  fraud ;  and  also  as  to  the 
time  it  was  discovered.  This  is  necessary  to  enable  the  defendants 
to  meet  the  fraud,  and  the  alleged  time  of  its  discovery.  In  these 
respects  the  bill  is  defective,  and  the  evidence  is  still  more  so. 

The  complainant's  counsel  seem  to  suppose,  that  as  the  defend- 
ants in  their  answer  admit  the  property,  at  least  in  part,  was  orig- 
inally acquired  under  a  sale  of  Manton's  administrator,  they  are 
bound  to  show  the  proceedings  were  not  only  conformable  to  law, 
but  that  they  must  go  further,  and  prove  the  debts  for  which  it  was 
sold  were  due  and  owing  by  the  deceased.  So  far  from  this  being 
the  legal  rule,  under  the  circumstances  of  this  case,  the  presump- 
tions are  in  favor  of  the  present  occupants,  and  the  complainants 
must  show  the  administrator's  sale  was  illegal  and  void.  After  an 
adverse  possession  of  more  than  eighty  years,  when  the  facts  have 
passed  from  the  memory,  and,  as  in  this  case,  the  papers  are  not  to 
be  found  in  the  probate  court,  no  court  can  require  of  the  defend- 
ants proof  in  regard  to  such  sale.  The  burden  of  proof  falls  upon 
him  who  attempts  to  disturb  a  possession  of  ages,  transmitted  and 
enjoyed  under  the  forms  of  law. 

Whether  we  consider  the  great  lapse  of  time,  and  the  change  in 
the  value  of  the  property,  or  the  statutes  of  limitation,  the  right 
of  the  complainant  is  barred.  The  decree  of  the  circuit  court  is 
affirmed. 


,^6w  BuBR  H.  Bbtts,  Appellant,  v.  John  H.  Lbwk  and  Wife. 

19  H.  72. 
Pbactioe  in  Chakcert  in  Circuit  Courts. 
1.  A  bill  in  chancery  in  circuit  coart  cannot  be  dismissed  for  want  of  jnriadictioQ  OB 
motion  made  after  answer,  aod  while  the  parties  are  perfecting  the  pleading,  the 
practice  in  the  State  courts  notwithstanding. 
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2.  It  ehould  not  be  diftmiesed  on  that  ground  antil  the  hearing,  because  the  parties 

might  perfect  the  bill  before  final  hearing. 

Appeal  from  the  district  court  for  the  northern  district  of  Ala- 
bama.    The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  Butler,  for  appellant. 

Mr.  Johnson,  for  appellees. 

*  Mr,  Justice  Curtis  delivered  the  opinion  of  the  court.  [  *  73  ] 
This  is  an  appeal  from  the  decree  of  the  district  court 
of  the  United  States  for  the  northern  district  of  Alahama,  having 
the  powers  of  a  circuit  court.  The  appellant  filed  his  bill  in  that 
court  to  charge  a  legacy  on  property  alleged  to  have  come  to  the 
hands  of  the  respondents,  and  to  be  chargeable  with  its  payment. 
Alter  answers  had  been  filed,  and  while  exceptions  to  one  of  the 
answers  were  pending,  the  respondents  moved  to  dismiss  the  bill 
for  want  of  equity,  and  the  court  ordered  it  to  be  dismissed.  This 
was  irregular,  and  the  decree  must  be  reversed.  It  is  understood 
to  be  in  conformity  with  the  practice  of  the  State  courts  of  Alabama 
to  entertain  such  a  motion  at  any  stage  of  the  proceedings.  But 
the  equity  practice  of  the  courts  of  the  United  States  is  governed 
by  the  rules  prescribed  by  this  court,  under  the  authority  conferred 
upon  it  by  the  act  of  congress,  (McDonald  v.  Smalley,  1  Pet.  620,) 
and  is  the  same  in  all  the  States.  And  this  practice  does  not  sanc- 
tion the  dismissal  of  the  bill  on  a  motion  made  while  the  parties 
are  perfecting  the  pleadings.  The  question  whether  the  bill  con- 
tains any  equity  may  be  raised  by  a  demurrer.  If  the  defendant 
answer,  this  question  cannot  be  raised  until  the  hearing.  Non 
constat  that  a  defect  may  not  be  removed  before  the  hearing. 

The  case  must  be  remanded  to  the  circuit  court,  and  if  any  defects 
exist  in  the  bill  capable  of  being  cured  by  amendments,  as  no  repli- 
cation has  been  filed,  it  is  within  the  rules  oi  ordinary  practice  to 
allow  them  to  be  made. 


The  United  States  v.  Le  Baron. 
The  Same  v.  Stewart. 

19  H.  73. 
Official  Bohd— Takes  Effect  on   Dblivert—Commibsion   of  Offigeb  Valid, 

THOUOH  KOT  DELIVERED  TO  HIM  UNTIL  AFTEB  PRESIDENT'S  DeATH. 

1.  Where  a  person  has  been  nominated  for  an  office,  his  nomination  confirmed  by  the 
senate,  and  his  commission  been  sealed  and  signed  by  the  president,  his  appointment 
to  that  office  is  complete. 
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2.  The  death  of  the  president  before  the  commission  reaches  the  officer  does  not  affect  it. 

3.  A  bond  to  secaro  the  performance  of  the  duties  of  a  deputy  postmaster  is  operative 
from  the  time  it  reaches  the  postmaster  general  and  is  approved  by  him,  and  the 
recitals  of  the  bond  relate  to  that  date. 

4.  Hence,  where  a  bond  recited  thas  whereas  0.  B.  is  now  postmaster  at  Mobile,  and 
he  was,  at  the  date  of  the  bond,  acting  as  postmaster  under  a  previous  appointment, 
it  shall  be  held  to  be  a  security  for  his  duties  under  a  new  appointment,  confirmed 
subsequently  to  the  date  of  the  bond,  but  before  it  was  delivered  to  the  postmaster 
general  for  approval. 

5.  This  principle  holds  the  sureties  on  such  bond  for  the  duties  of  the  officer  under  the 
latter  appointment. 

Writ  of  error  to  the  circuit  court  for  the  southern  district  of 
Alabama. 

The  case  is  sufficiently  stated  in  the  opinion. 

Mr,  Ctishing,  attorney  general,  for  the  United  States. 

Mr,  Stewart^  for  appellee. 

[  *  75  ]  *  Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Alabama,  in  an  action  of  debt, 
founded  on  an  official  bond  of  Oliver  S.  Beers,  as  deputy  postmas- 
ter at  Mobile,  the  defendant  being  one  of  his  sureties. 

It  appeared,  on  the  trial  in  the  circuit  court,  that  Beers  was  ap- 
pointed to  that  office  by  the  president  of  the  United  States,  during 
the  recess  of  the  senate,  and  received  a  commission,  bearing  date 
in  April,  1849,  to  continue  in  force  until  the  end  of  the  next  ses- 
sion of  the  senate,  which  terminated  on  tlie  thirtieth  day  of  Sep- 
tember, 1850. 

It  also  appeared,  that  in  April,  1850^  Beers  was  nominated  by 
the  president  to  the  senate,  as  deputy  postmaster  at  Mobile;  and 
the  nomination  having  been  duly  confirmed,  a  commission  was 
made  out  and  signed  by  President  Taylor,  bearing  date  on  the 
twenty-second  day  of  April,  1850;  but  it  had  not  been  transmitted 
to  Beers  on  the  first  day  of  July,  1850,  when  the  bond  declared  on 
bears  date.  Beers  took  charge  of  the  post  office  at  Mobile  before 
his  second  appointment,  and  continued  to  act,  witliout  intermission, 
until  he  was  removed  from  office  in  February,  1853.  The  default, 
assigned  as  a  breach  of  the  bond,  was  admitted  to  have  occurred 
under  his  second  appointment;  and  the  principal  question  upon 
this  writ  of  error  is,  whether  the  bond  declared  on  secures  the  faith- 
ful performance  of  the  duties  of  the  office  under  the  first  or  under 
the  second  appointment. 

The  condition  of  the  bond  recites:  ^'Whereas  the  said  Oliver  S. 
Beers  is  deputy  postmaster  at  Mobile  aforesaid,"  &c. 
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The  first  inquiry  is,  to  what  date  is  this  recital  to  be  referred? 
The  district  judge,  who  presided  at  the  trial,  ruled  that  it  referred 
to  the  office  held  by  Beers  when  the  bond  was  signed.  The  deliv- 
,  ery  of  a  deed  is  presumed  to  have  been  made  on  the  day  of  its  date. 
But  this  presumption  may  be  removed  by  evidence  tliat  it  was 
delivered  on  some  subsequent  day ;  and  when  a  delivery  on  some 
subsequent  day  is  shown,  the  deed  speaks  on  that  subsequent  day, 
and  not  on  the  day  of  its  date. 

In  Clayton's  case,  (5  Co.  1,)  a  lease,  bearing  date  on  the  26th 
of  May,  to  hold  for  three  years  *'from  henceforth,"  was 
*  delivered  on  the  20th  of  June.  It  was  resolved,  that  [  *  76  ] 
**from  henceforth"  should  be  accounted  from  the  day  of 
delivery  of  the  indentures,  and  not  from  the  day  of  their  date ;  for 
the  words  of  an  indenture  are  not  of  any  effect  until  delivery — 
traditio  loquifacU  chartam. 

So  in  Ozkey  v.  Hicks,  Oro.  Jac.  263,  by  a  charter-party,  under 
seal,  bearing  date  on  the  8th  of  September,  it  was  agreed  that  the 
defendant  should  pay  for  a  moiety  of  the  corn  which  then  was,  or 
afterwards  should  be,  laden  on  board  a  certain  vessel.  The  defend- 
ant pleaded  that  the  deed  was  not  delivered  until  the  28th  of  Octo- 
ber, and  that  on  and  after  that  day  there  was  no  corn  on  board ; 
and  on  demurrer,  it  was  held  a  good  plea,  because  the  word  then 
was  to  be  referred  to  the  time  of  the  delivery  of  the  deed,  and  not 
to  its  date. 

And  the  modern  case  of  Steele  v,  March,  4  B.  and  C.  272,  is  to 
the  same  point.  A  lease  purported  on  its  face  to  have  been  made 
on  the  25th  of  March,  1783,  hdbendum  from  the  25th  of  March  nota 
last  past.  It  was  proved  that  the  delivery  was  made  after  the  day 
of  the  date,  and  the  court  of  king's  bench  held  that  the  word  now 
referred  to  the  time  of  delivery,  and  not  to  the  date  of  the  indenture. 

At  the  trial  in  the  circuit  court,  it  appeared  that  on  the  day  after 
the  date  of  the  bond^  Beers,  in  obedience  to  instructions  from  the 
postmaster  general,  deposited  it,  together  with  a  certificate  of  his 
oath  of  office  under  his  last  appointment,  in  the  mail,  addressed  to 
the  postmaster  general  at  Washington. 

In  Broome  v.  The  United  States,  15  How.  143,  it  was  held  that 
a  collector's  bond  might  be  deemed  to  be  delivered  when  it  was  put 
in  a  course  of  transmission  to  the  comptroller  of  the  treasury,  whose 
duty  it  is  to  examine  and  approve  or  reject  such  bonds.  But  this 
decision  proceeded  upon  the  ground  that  the  act  of  congress. requir- 
ing these  bonds,  and  their  approval,  had  allowed  the  collector  to 
exercise  his  office  for  three  months  without  a  bond ;  and  that  con- 
sequently the  approval  and  delivery  were  not  necessarily  simulta- 
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neous  acts,  nor  need  the  approval  precede  the  delivery;  and  the 
distinction  between  bonds  of  collectors  and  those  of  postmasters  is 
there  adverted  to.  The  former  may  take  and  hold  office  for  three 
months  without  a  bond.  The  latter  must  give  bond,  with  approved 
security,  on  their  appointment ;  and  there  is  no  time  allowed  them, 
after  entering  on  their  offices,  to  comply  with  this  requirement. 
The  bond  must  therefore  be  accepted  by  the  postmaster  general,  as 
sufficient  in  point  of  amount  and  security,  before  it  can  have  any 
effect  as  a  contract.  Otherwise,  the  postmaster  might 
[  *  77  ]  enter  on  the  office  merely  on  giving  *a  bond,  which  on 
its  presentation,  the  postmaster  general  might  reject  as 
insufficient. 

In  other  words,  the  person  appointed  might  act  without  any 
operative  bond,  which,  we  think,  was  not  intended  by  Congress.  It 
is  like  the  case  of  Bruce  et  cd.  v.  The  State  of  Maryland,  11  Gill 
and  John.  382,  where  it  was  held  that  the  bond  of  a  sheriff  took 
effect  only  when  approved  by  the  county  court ;  because  it  was  only 
on  such  approval  that  the  sheriff  was  authorized  to  act. 

The  purpose  of  the  obligee  was  to  become  security  for  one  legally 
authorized  to  exercise  the  office ;  not  for  one  who  enters  on  it  unlaw- 
fully, because  he  failed  to  comply  with  the  requirement  to  furnish 
an  approved  bond ;  and  this  purpose  can  be  accomplished  only  by 
holding  that  the  appointee  cannot  act,  and  the  bond  cannot  take 
effect,  until  it  is  approved.  Our  opinion  is,  therefore,  that  this 
bond  speaks  only  from  the  time  when  it  reached  the  postmaster 
general,  and  was  accepted  by  him ;  that  until  that  time  it  was  only 
an  offer,  or  proposal  of  an  obligation,  which  became  complete  and 
effectual  by  acceptance ;  and  that,  unlike  the  case  of  a  collector's 
bond,  which  is  not  a  condition  precedent  to  his  taking  office,  and 
which  may  be  intended  to  have  a  retrospective  operation,  the  bond 
of  a  postmaster,  given  on  his  appointment,  cannot  be  intended  to 
relate  back  to  any  earlier  date  than  the  time  of  its  acceptance, 
because  it  is  only  after  its  acceptance  that  there  can  be  any  such 
holding  of  the  office  as  the  bond  was  meant  to  apply  to. 

NoW;  at  the  time  when  this  bond  was  accepted  by  the  postmaster 
general.  Beers  had  been  nominated  and  confirmed  as  deputy  post- 
master ;  he  had  given  bond  in  such  a  penalty,  and  with  such  secu- 
rity, as  was  satisfactory  to  the  postmaster  general ;  he  had  taken 
the  oath  of  office,  and  there  was  evidence  that  a  certificate  thereof 
had  been  filed  in  the  general  (X)st  office. 

Upon  this  state  of  facts,  we  are  of  opinion  that  at  that  time  his 
holding  under  the  first  appointment  had  been  superseded  by  his 
holding  under  the  second  appointment;  and  when  the  bond  says, 
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"is  now  postmaster,"  it  refers  to  such  holding  under  the  second 
appointment,  and  is  a  security  for  the  faithful  discharge  of  his 
duties  under  the  second  appointment. 

It  was  suggested  at  the  argument,  that  this  bond  was  not,  in 
point  of  fact,  taken  in  reference  to  the  new  appointment,  but  was  a 
new  bond,  called  for  by  the  postmaster  general  under  the  authority 
conferred  on  him  by  the  act  of  July  2,  1836.  5  Stats,  at  Large,  88, 
sec.  37.  , 

To  this  there  are  several  answers.  No  such  ground  appears  to 
have  been  taken  at  the  trial,  and  the  rulings  of  the  court, 
*  which  were  excepted  to  by  the  plaintiffs  in  error,  pre-  [  *  78  ] 
eluded  any  such  inquiry.  These  rulings  were,  that  the 
holding  to  which  the  bond  referred  was  a  holding  on  the  first  day 
of  July,  and  that  Beers  was  in  office  on  that  day  under  the  first 
appointment,  and  not  under  the  second.  This  put  an  end  to  the 
claim,  and  rendered  a  verdict  for  the  defendant  inevitable. 

But  if  this  were  otherwise,  parol  or  extraneous  evidence  that  the 
bond  was  not  intended  to  apply  to  the  holding  under  the  second 
appointment,  because  it  was  a  new  bond  taken  to  supersede  an  old 
one,  would  be  open  to  the  objections  which  the  defendants  in  error 
have  so  strenuously  urged. 

There  is  no  ambiguity  in  the  bond.  It  refers  to  a  holding  at 
some  particular  date.  The  law  determines  that  date  to  be  the  time 
when  the  bond  took  effect.  Nothing  remains  but  to  determine 
upon  the  facts,  under  which  appointment  Beers  then  held ;  this 
also  the  law  settles,  and  when  it  has  thus  been  ascertained  that  he 
then  held  under  the  second  appointment,  evidence  to  show  that  the 
bond  was  not  intended  to  apply  to  that  appointment  would  directly 
contradict  the  bond,  for  it  would  show  it  was  not  intended  to  apply 
to  the  appointment  which  Beers  then  held,  while  the  bond  declares 
it  was  so  intended.  The. defendant  in  error  further  insists  that 
Beers  was  not  in  office,  under  the  second  appointment,  at  the  time 
this  bond  took  effect,  because  the  commission  sent  to  him  was 
signed  by  President  Taylor,  and  was  not  transmitted  until  after 
his  death. 

When  a  person  has  been  nominated  to  an  office  by  the  president^ 
confirmed  by  the  senate,  and  his  commission  has  been  signed  by 
the  president,  and  the  seal  of  the  United  States  affixed  thereto,  his 
appointment  to  that  office  is  complete.  Congress  may  provide,  as 
it  has  done  in  this  case,  that  certain  acts  shall  be  done  by  the 
appointee  befi^re  he  shall  enter  on  the  possession  of  the  office  under 
his  appointment.  These  acts  then  become  conditions  precedent  to 
the  complete  investiture  of  the  office;  but  they  are  to  be  performed 
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by  the  appointee,  not  by  the  executive;  all  that  the  executive  can 
do  to  invest  the  person  with  his  office  has  been  completed  when  the 
commission  has  been  signed  and  sealed;  and  when  the  person  has 
.  performed  the  required  conditions,  his  title  to  enter  on  the  posses- 
sion of  the  office  is  also  complete. 

The  transmission  of  the  commission  to  the  officer  is  not  essential 
to  his  investiture  of  the  office.  If,  by  any  inadvertence  or  accident, 
it  should  fail  to  reach  him,  his  possession  of  the  office  is  as  lawful 
as  if  it  were  in  his  custody.  It  is  but  evidence  of  those  acts  of  ap- 
pointment and  qualification  which  constitute  his  title,  and 
[  *  TO  ]  which  may  be  proved  by  other  *  evidence,  where  the  rule 
of  law  requiring  the  best  evidence  does  not  prevent. 

It  follows  from  these  premises,  that  when  the  commission  of  a 
postmaster  has  been  signed  and  sealed,  and  placed  in  the  hands  of 
the  postmaster  general  to  be  transmitted  to  the  officer,  so  far  as  the 
execution  is  concerned,  it  is  a  completed  act.  The  officer  has  then 
been  commissioned  by  the  president  pursuant  to  the  constitution ; 
and  the  subsequent  death  of  the  president,  by  whom  nothing  re- 
mained to  be  done,  can  have  no  effect  on  that  completed  act.  It  is 
of  no  importance  that  the  person  commissioned  must  give  a  bond 
and  take  an  oath,  before  he  possesses  the  office  under  the  commis- 
sion ;  nor  that  it  is  the  duty  of  the  postmaster  general  to  transmit 
the  commission  to  the  officer  when  he  shall  have  done  so.  These 
are  acts  of  third  persons.  The  president  has  previously  acted  to 
the  full  extent  which  he  is  required  or  enabled  by  the  constitution 
and  laws  to  act  in  appointing  and  commissioning  the  officer;  and 
to  the  benefit  of  that  complete  action  the  officer  is  entitled,  when 
he  fulfills  the  conditions  on  his  part,  imposed  by  law. 

We  are  of  opinion,  therefore,  that  Beers  was  duly  commissioned 
under  his  second  appointment. 

For  these  reasons,  we  hold  the  judgment  of  the  circuit  court  to 
have  been  erroneous,  and  it  must  be  reversed,  and  the  cause  re- 
manded with  directions  to  award  a  venire  facias  de  novo, 

'  Thb  United  States,  Plaintiffs  in  Error,  )  j„  ^^  ^  the  drcuU  eouH  of  the 

V,  /      United  States  for  the  southern 

George  N.  Stewart.  )    district  of  Alabavia, 

Mr.  Justice  Curtis.  The  opinion  of  the  court,  in  the  preceding 
case,  determines  this,  and  the  judgment  of  the  circuit  court  most 
be  reversed,  in  conformity  with  that  opinion. 
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Sebastian  Willot  and  others,  Plaintiffs  in  Error,  v,  John  F.  A. 

Sandford. 

19  H.  79. 
Spanish  Grants  in  Missouri — Conflict  in  Confirmations.  > 

1.  Id  an  action  of  ejectment,  wbere  the  contest  is  between  cooflicting  confirmations  of 
SpaDitih  grantd,  the  prior  confirmation  and  snrvey  mast  prevail,  and  the  jury  are 
not  at  liberty  to  consider  whether  the  survey  and  patent  correspond  with  the  con- 
firmation. 

2.  The  act  of  congress  of  March  3,  1811,  reserving  lands  from  sale  which  had  been 
claimed  before  a  board  of  commissioners,  has  no  application  to  such  a  case  as  this. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Missouri. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Blair ^  for  plaintiffs  in  error. 

Mr.  Lavrrence,  for  defendant. 

*  Mr.  Justice  Catron  delivered  the  opinion  of  the  court.  [  *  80  ] 

Peter  Chouteau,  claiming  under  one  Dissonet,  laid  he- 
fore  Recorder  Bates  a  claim  for  800  arpents  of  land^  situate 
in  St.  *  Charles  county,  Missouri.     The  evidence  presented  [  *81  ] 
to  the  recorder  was  a  certificate  of  a  private  survey  em- 
bracing the  claim  as  set  up,  with  proof  that  Dissonet  had  inhab- 
ited and  cultivated  the  land  from  1798  to  1805.     The  recorder 
pronounced  the  claim  valid  as  a  settlement  right  to  the  extent  of 
640  acres,  and  declared  that  it  ought  to  be  surveyed  as  nearly  in  a 
square  as  might  be,  so  as  to  include  Dissonet's  improvements;  and, 
furthermore,  that  the  land  should  be  surveyed  at  the  expense  of  the 
United  States. 

This  report  was  confirmed  by  Congress,  by  the  act  of  April  29, 
1816.  The  land  was  surveyed  in  1817,  by  authority  of  the  United 
States.  A  patent  certificate  was  ibrwarded  to  the  general  land 
office  by  the  recorder  of  land  titles  at  St.  Louis,  in  1823,  and  a 
patent  issued  on  it  in  1850.  Protection  is  claimed  by  the  defend- 
ants, under  the  survey  and  patent. 

The  jury  was  instructed  by  the  circuit  court,  that  the  survey  and 
patent  were  not  conclusive  evidence  that  the  land  they  embraced 
was  correctly  located  and  surveyed  according  to  the  confirmation  ; 
and  if  they  believed  that  the  land  sued  for  was  not  within  the  con- 
firmation of  the  legal  representatives  of  Dissonet,  although  it  may 
be  within  the  survey  and  patent,  then  the  survey  and  patent  would 
not  protect  the  defendants. 

Exceptions  were  taken  to  this  ruling.     The  jury  found  that  the 
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official  survey  did  not  correspond  to  the  confirmation,  but  that  it 
was  illegally  extended  so  as  to  interfere  with  the  claim  on  which 
the  plaintiff  relies.  His  claim  is  this:  In  1805,  Antoine  Lamarche 
caused  a  private  survey  to  be  made  by  Harvey  for  750  arpents  of 
land,  which  he  claimed  by  right  of  settlement.  Lamarche  laid  his 
claim  before  the  board  of  commissioners,  but  produced  no  evidence 
of  inhabitation  and  cultivation;  indeed,  no  evidence  at  all,  except 
the  surveyor's  certificate.  On  coming  before  the  board,  in  1811, 
the  claim  was  of  course  rejected  ;•  and  thus  it  lay  until  1833,  when 
the  board  of  commissioners  organized  under  the  act  of  July  9, 
1832,  took  evidence  which  established  the  fact  to  their  satisfaction, 
that  Lamarche  had  inhabited  and  cultivated  the  land,  and  was  en- 
titled to  a  confirmation ;  and  in  1835  they  recommended  to  congress 
that  the  claim  ought  to  be  confirmed  according  to  Harvey's  survey 
of  1805 ;  and  it  was  thus  confirmed  by  the  act  of  July  4,  1836. 

Harvey's  survey  covers  the  land  in  dispute,  which  is  overlapped 
on  its  eastern  boundary  by  the  survey  and  calls  of  the  patent  to 
Dissonet ;  and  within  this  interference  the  defendants  hold  posses- 
sion. 

Up  to  the  date  of  the  confirmation  of  Lamarche's  claim, 
[  ''^  82  ]  in  *  1836^  it  had  no  standing  in  a  court  of  justice.     So 
this  court  has  uniformly  held.     Les  Bois  v.  Brommell,  4 
Howard. 

In  the  next  place,  the  United  States  reserved  the  power  to  survey 
and  grant  claims  to  lands  in  the  situation  that  these  contending 
claims  were  when  confirmed ;  nor  have  the  courts  of  justice  any 
authority  to  disregard  surveys  and  patents,  when  dealing  with 
them  in  actions  of  ejectment.  This  court  so  held  in  the  case  of 
West  V.  Cochran,  and  will  not  repeat  here  what  is  there  said. 

■ 

When  the  survey  of  1817  for  Dissonet's  land  was  recognized  at 
the  surveyor  general's  office  as  properly  executed,  which  was  cer- 
tainly as  early  as  1823,  then  Dissonet  had  a  title  that  he  could 
enforce  by  the  laws  of  Missouri,  and  which  was  the  elder  and 
better ;  it  being  settled  that  where  there  are  two  confirmations  for 
the  same  land,  the  elder  must  hold  it.  A  more  prominent  instance 
to  this  effect  could  hardly  occur,  than  that  of  rejecting  the  younger 
confirmation  in  the  case  of  Les  Bois  v.  Brommell,  above  cited. 

The  act  of  1811,  reserving  lands  from  sale  which  had  been  claimed 
before  a  board  of  commissioners,  has  no  application  to  such  a  case 
as  this  one.  It  was  so  declared  in  the  case  of  Menard  v.  Massey, 
8  Howard,  309,  310. 

It  is  ordered,  that  the  judgment  of  the  circuit  court  be  reversed^ 
and  a  venire  de  novo  awarded. 
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THE  STEAMSHIP  YANKEE  BLADE. 


Robert  J.  Vandbwatbr,  Appellant,  v,  Edward  Mjus. 

19  H.  82. 
Adhiraltt — Mabitime  Liens. 

1.  A  contract  between  the  owners  of  different  vessels  to  form  a  line  to  carry  passengers 
and  cargo,  meeting  at  a  given  point  of  the  line  to  exchange,  and  fixing  the  propor- 
tion of  the  freight  to  be  received  by  each  party,  is  not  a  mHritime  contract,  and  the 
remedy  for  a  breach  of  it  is  at  common  law. 

2.  The  doctrine  of  the  motoal  obligation  and  mutual  lien,  as  between  the  cargo  and  the 
-vessel,  can  have  no  place  until  a  cargo  is  on  board  the  vessel. 

3.  No  such  contract  for  the  future  employment  of  the  vessel  creates  any  lien  upon  it 
for  ihti  performance  of  such  a  contract. 

Appeal  from  the  circuit  coart  for  the  district  of  California. 
The  case  is  well  stated  in  the  opinion. 

Mr,  Cutting^  for  appellant. 

Mr.  Blair f  for  appellee. 

*Mr.  Justice  Q-ribr  delivered  the  opinion  of  the  court.  [  *  88  ] 

The  libel  in  this  case  sets  forth  a  contract  between  the 
owners  of  certain  steamboats,  of  which  the  Yankee  Blade 
was  one,  *to  convey  freight  and  passengers  between  New  [  *  89  ] 
York  and  California.    Among  other  things,  it  was  agreed 
that  the  America  should  proceed  to  Panama,  and  the  Yankee 
Blade  should  leave  New  York  at  such  time  as  to  connect  with  the 
America.     The  owner  of  the  Yankee  Blade  refused  to  employ  his 
vessel  according  to  this  agreement,  and  sent  her  to  the  Pacific 
under  a  contract  with  other  persons.     For  this  breach  of  contract 
the  libellant  demands  damages,  assuming  that  the  vessel  is  sub* 
ject,  under  the  maritime  law,  to  a  lien  which  may  be  enforced  in 
rem  in  a  court  of  admiralty. 

The  circuit  court  dismissed  the  libel,  being  of  opinion  'Hhat  the 
instrument  is  of  a  description  unknown  to  the  maritime  law ;  that 
it  contains  no  express  hypothecation  of  the  vessel,  and  the  law  does 
not  imply  one." 

In  support  of  his  allegation  of  error  in  this  decree,  the  learned 
counsel  for  the  appellant  has  endeavored  to  establish  the  following 
proposition : 

'' Agreements  for  carrying  passengers  are  maritime  contracts, 
pertaining  exclusively  to  the  business  of  commerce  and  navigation, 
and  consequently  may  be  enforced  specifically  against  the  vessel  by 
courts  of  admiralty  proceeding  in  rem." 
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Assuming,  for  the  present,  the  premises  of  this  proposition  to  be 
true,  let  us  inquire  whether  the  conclusion  is  a  legitimate  conse- 
quence therefrom. 

The  maritime  "privilege"  or  lien  is  adopted  from  the  civil  law, 
and  imports  a  tacit  hypothecation  of  the  subject  of  it.  It  is  a  "Jiw 
in  re/'  without  actual  possession  or  any  right  of  possession.  It 
accompanies  the  property  into  the  hands  of  a  bona  fide  purchaser. 
It  can  be  executed  and  divested  only  by  a  proceeding  in  rem.  This 
sort  of  proceeding  against  personal  property  is  unknown  to  the 
common  law,  and  is  peculiar  to  the  process  of  courts  of  admiralty. 
The  foreign  and  other  attachments  of  property  in  the  State  courts, 
though  by  analogy  loosely  termed  proceedings  in  rem,  are  evidently 
not  within  the  category.  But  this  privilege  or  lien,  though  adher- 
ing to  the  vessel,  is  a  secret  one;  it  may  operate  to  the  prejudice 
of  general  creditors  and  purchasers  without  notice;  it  is  thei'efore 
^^siricii  juris/'  and  cannot  be  extended  by  construction,  analc^y, 
or  inference.  "Analogy,"  says  Pardessus,  (Droit  Civ.  vol.  3,  597,) 
"cannot  afford  a  decisive  argument,  because  privileges  are  of  strict 
right.  They  are  an  exception  to  the  rule  by  which  all  creditors 
have  equal  rights  in  the  property  of  their  debtor,  and  an  excep- 
tion should  be  declared  and  described  in  express  words;  we  cannot 
arrive  at  it  by  reasoning  from  one  case  to  another." 

These  principles  will  be  found  stated,  and  fully  vindi- 
[  *  90  ]  cated  *by  authority,  in  the  cases  of  The  Young  Mechanic, 
2  Curtis,  404,  and  Kiersage,  Ibid.  421 ;  see  also  Harmer  i;. 
Bell,  22  E.  L.  and  E.  62. 

Now^,  it  is  a  doctrine  not  to  be  found  in  any  treatise  on  maritime 
law,  that  every  contract  by  the  owner  or  master  of  a  vessel,  for  the 
fiiture  employment  of  it,  hypothecates  the  vessel  for  its  perform- 
ance. This  lien  or  privilege  is  founded  on  the  rule  of  maritime 
law  as  stated  by  Cleirac,  (697:)  "Le  batel  est  obligee  &  la  mar- 
chandise  et  la  marchandise  au  batel."  The  obligation  is  mutual 
and  reciprocal.  The  merchandise  is  bound  or  hypothecated  to  the 
vessel  for  freight  and  charges,  (unless  released  by  the  covenants  of 
the  charter-party,)  and  the  vessel  to  the  cargo.  The  bill  of  lading 
usually  sets  forth  the  terms  of  the  contract,  and  shows  the  duty  as- 
sumed by  the  vessel.  Where  there  is  a  charter-party,  its  covenants 
will  define  the  duties  imposed  on  the  ship.  Hence  it  is  said,  (1 
Valin,  Ordon.  de  Mar.  b.  3,  tit.  1,  art.  11,)  that  "the  ship,  with 
her  tackle,  the  freight,  and  the  cargo,  are  respectively  bound 
(affect^e)  by  the  covenants  of  the  charter-party."  But  this  duty 
of  the  vessel,  to  the  performance  of  which  the  law  binds  her  by 
hypothecation,  is  to  deliver  the  cargo  at  the  time  and  place  stipa- 
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lated  in  the  bill  of  lading  or  charter-party,  without  injury  or  de- 
terioration. If  the  cargo  be  not  placed  on  board,  it  is  not  bound  to 
the  vessel,  and  the  vessel -cannot  be  in  default  for  the  non-delivery, 
in  good  order,  of  goods  never  received  on  board*  Consequently,  if 
the  master  or  owner  refuses  to  perform  his  contract,  or  for  any  other 
reason  the  ship  does  not  receive  cargo  and  depart  on  her  voyage 
according  to  contract,  the  charterer  has  no  privilege  or  maritime 
lien  on  the  ship  for  such  breach  of  the  contract  by  the  owners,  but 
must  resort  to  his  personal  action  for  damages,  as  in  other  cases. 

See  2  Boulay,  Paty  Droit  Com.  and  Mar.  299,  where  it  is  said, 
'*Hor8  ces  deux  cas,  (viz:  default  in  delivery  of  the  goods,  or  dam- 
ages for  deterioration,)  il  n'y  a  pas  de  privilege  &  pretendre  de  la 
part  du  marchand  chargeur;  car  si  les  dommages  et  int£rets  n'ont 
lieu  que  pour  refus  de  depart  du  navire,  pour  depart  tardif  ou  pre- 
cipite,  pour  saisie  du  navire  ou  autrement  il  est  evident  que  a  cet 
egard  la  cr6ance  est  simple  et  ordinaire,  sans  aucune  sorte  de  privi- 
lege." 

Thus,  in  the  case  of  the  City  of  London,  (1  W.  Robinson,  89,)  it 
was  decided  that  a  mariner  who  had  been  discharged  from  a  vessel 
after  articles  had  been  signed,  might  proceed  in  the  admiralty  in  a 
suit  for  wages,  the  voyage  for  which  he  was  engaged  having  been 
prosecuted ;  but  if  the  intended  voyage  be  altogether  abandoned 
by  the  owner,  the  seaman  must  seek  his  remedy  at  common  law  by 
action  on  the  case. 

*  And  this  court  has  decided,  in  the  case  of  The  Schooner  [  *  91  ] 
Freeman  t;.  Buckingham,  18  Howard,  188,  ^Hhat  the  law 
creates  no  lien  on  a  vessel  as  a  security  for  the  performance  of  a 
contract  to  transport  cargo,  until  some  lawful  contract  of  affreight- 
ment is  made,  and  a  cargo  shipped  under  it." 

Now,  the  damages  claimed  by  the  libellant,  in  this  case,  are  not 
for  the  non-delivery  of  merchandise  or  cargo  at  the  time  and  place 
according  to  the  covenants  of  a  charter-party,  or  for  their  injury  or 
deterioration  on  the  voyage,  but  for  a  refusal  of  the  owners  to  em- 
ploy the  vessel  in  carrying  passengers  and  freight  from  New  York, 
so  as  to  connect  with  the  America,  when  she  should  arrive  at  Pan- 
ama. The  owners  have  not  made  it  a  part  of  their  agreement  that 
their  respective  vessels  should  be  mutually  hypothecated  as  security 
for  the  performance  of  their  agreement ;  and,  as  we  have  shown, 
there  is  no  tacit  hypothecation,  privilege,  or  lien,  given  by  the 
maritime  law. 

We  have  examined  this  case  from  this  point  of  view,  because  the 
libel  seems  to  take  it  for  granted  that  every  breach  of  contract, 
where  the  subject-matter  is  a  ship  employed  in  navigating  the 
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ocean,  gives  a  privilege  or  lien  on  the  vessel  for  the  damages  conse- 
quent thereon,  and  because  it  was  assumed  in  the  argument,  that 
if  this  contract  was  in  the  nature  of  a  charter-party,  or  had  some 
features  of  a  charter-party,  the  court  would  extend  the  maritime 
lien  by  analogy  or  inference,  for  the  sake  of  giving  the  libellant 
this  remedy,  and  sustaining  our  jurisdiction.  But  we  have  shown 
this  conclusion  is  not  a  correct  inference  from  the  premises,  and 
that  this  lien,  being  stricti  juris,  will  not  be  extended  by  construc- 
tion. It  is,  moreover,  abundantly  evident  that  this  contract  has 
none  of  the  features  of  a  charter-party.  A  charter-party  is  defined 
to  be  a  contract  by  which  an  entire  ship,  or  some  principal  part 
thereof,  is  let  to  a  merchant  for  the  conveyance  of  goods  on  a  deter- 
mined voyage  to  one  or  more  places.     (Abbott  on  Ship.  241.) 

Now,  by  this  agreement,  the  libellant  has  not  hired  the  Yankee 
Blade,  or  any  portion  of  the  vessel ;  nor  have  the  master  or  owners 
of  the  ship  covenanted  to  convey  any  merchandise  for  the  libellant| 
nor  has  he  agreed  to  furnish  them  any.  But  the  agent  for  the 
Yankee  Blade  ^^  agrees  that  when  the  America  arrives  at  Panama, 
the  Yankee  Blade  shall  leave  New  York,  conveying  passengers  and 
freight,"  which  were  afterwards  to  be  received  by  the  America,  and 
transported  to  San  Francisco  ;  and  the  passage  money  and  freight 
earned  was  to  be  divided  between  them — 25  per  cent,  to  the  Yankee 

Blade,  and  75  to  the  America. 
^  *  g2  ]       *This  is  nothing  more  than  an  agreement  for  a  special 

and  limited  partnership  in  the  business  of  transporting 
freight  and  passengers  between  New  York  and  San  Francisco,  and 
the  mere  fact  that  the  transportation  is  by  sea,  and  not  by  land, 
will  not  be  sufficient  to  give  the  court  of  admiralty  jurisdiction  of 
an  action  for  a  breach  of  the  contract.  It  is  not  one  of  those  to 
which  the  peculiar  principles  or  remedies  given  by  the  maritime 
law  have  any  special  application,  and  is  the  fit  subject  for  the 
jurisdiction  of  the  common-law  courts. 
The  decree  of  the  circuit  court  is  therefore  affirmed. 


THE  BRIG  NEUREA. 


Thb  United  States  v.  The  Brio  Neurea. 

m 

19  H.  92. 
Admibaltt — The  degree  of  Farticulabitt  required  is  a  Libel  fob  Fobfeititbe. 

1.  Where  a  libel  of  information  charges  the  ofifense  in  the  language  of  the  statute,  it  ia 
safficient. 

2.  Therefore,  when  the  charge  is  for  carrying  a  number  of  paflsengers  beyond  thai 
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allowed  by  statute,  it  is  not  necessary  to  say  on  which  deck  of  the  vessel  they  were 
carried. 

Appeal  from  the  district  court  for  the  northern  district  of  Cali- 
fornia. 

The  case  is  sufficiently  stated  in  the  opinion.  It  arose  on  de- 
murrer to  the  libel. 

Mr,  Gushing^  attorney  general,  for  the  United  States. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.  [  *  94  ] 
The  Swedish  brig  Neurea  was  seized  by  the  collector  of 
customs  at  San  Francisco,  as  forfeited  to  the  United  States  under 
the  passenger  act  of  1847.  The  record  in  this  case  exhibits  the 
libel  for  information,  filed  on  behalf  of  the*  United  States,  a  de- 
murrer thereto  by  the  claimant,  and  a  decree  of  the  court  below 
dismissing  the  libel.  The  appeal,  therefore,  brings  under  review 
the  question  of  the  sufficiency  of  the  libel. 

The  claimant  sets  forth  the  following  grounds  of  demurrer  : 

1.  That  the  said  libel  states  no  sufficient  cause  of  condemnation 
of  said  ship. 

2.  Because  the  said  libel  states  no  offense  against  the  laws  of  the 
United  States. 

3.  Because  the  said  libel  does  not  aver  that  the  excess  of  passen- 
gers carried  or  imported  on  said  ship  were  so  carried  or  imported 
on  the  lower  deck  of  said  brig,  or  the  orlop  deck  thereof. 

4.  Because  the  facts  stated  in  said  libel  do  not  constitute  a  viola- 
tion of  the  passenger  act  of  the  United  States  of  1847,  or  any  other 
law  of  the  United  States. 

The  first,  second,  and  fourth  are  but  different  forms  of  the  same 
general  assertion,  ''  that  the  libel  states  no  offense." 

The  third,  which  is  more  specific,  objects  to  the  libel  for  want 
of  an  averment  that  the  passengers  were  carried  on  the  lower  deck . 

An  information  for  forfeiture  of  a  vessel  need  not  be  more  techni- 
cal in  its  language,  or  specific  in  its  description  of  the  offense,  than 
an  indictment.  As  a  general  rule,  an  indictment  for  a  statute 
offense  is  sufficient,  if  it  describe  the  offense  in  the  very  words  of 
the  statute.  The  exceptions  to  this  rule  are,  where  the  offenses 
created  by  statute  are  analogous  to  certain  common-law  felonies  or 
misdemeanors,  where  the  precedents  require  certain  technical  lan- 
guage, or  where  special  averments  are  necessary  in  the  description 
of  the  particular  offense,  in  order  that  the  defendant  may  after- 
wards protect  himself  under  the  plea  of  autrefois  acquit  or  convict. 
(See  on  this  subject  United  States  t;.  Gooding,  12  Wheaton,  474.) 
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The  offense  created  by  the. statute  on  which  this  libel  is  founded 
has  no  analogy  to  any  particular  common-law  crime.     If,  there- 
fore, the  libel  sets  forth   the  offense  in  the  words  of 
[  *  95  ]  *  the  statute  which  creates  it,  with  sufficient  certainty  as 
to  the  time  and  place  of  its  commission,  it  is  all  that  is 
necessary  to  put  the  claimant  on  his  defense. 

The  object  of  the  act  in  question  is  the  protection  of  the  health 
and  lives  of  passengers  from  becoming  a  prey  to  the  avarice  of  ship 
owners.  In  order  to  test  the  sufficiency  of  the  libel,  it  will  be  neces- 
sary to  set  forth  at  length  the  two  sections  under  which  it  was  framed. 

The  first  section  provides,  that  no  master  ''shall  take  on  board 
such  vessel,  at  any  foreign  port  or  place,  a  greater  number  of  pas- 
sengers than  in  the  following  proportion  to  the  space  occupied  by 
them  and  appropriated  to  their  use,  and  unoccupied  by  stores  or 
other  goods  not  being  the  personal  baggage  of  such  passengers, 
that  is  to  say,  on  the  lower  deck  or  platform,  one  passenger  for 
every  fourteen  clear  superficial  feet  of  deck^  if  such  vessel  is  not  to 
pass  within  the  tropics  during  such  voyage ;  but  if  such  vessel  is  to 
pass  within  the  tropics  during  such  voyage,  then  one  passenger 
for  every  twenty  such  clear  superficial  feet  of  deck ;  and  on  the 
orlop  deck,  (if  any,)  oHe  passenger  for  every  thirty  such  superficial 
feet  in  all  cases,  with  intent  to  bring  such  passengers  into  the 
United  States  of  America,  and  shall  leave  such  port,  or  place,  with 
the  same,  and  bring  the  same,  or  any  number  thereof,  within  the 
jurisdiction  of  the  United  States  aforesaid,  or  if  any  such  master 
of  vessel  shall  take  on  board  of  his  vessel,  at  any  port  or  place 
within  the  jurisdiction  of  the  United  States  aforesaid,  any  greater 
number  of  passengers  than  the  proportions  aforesaid  .admit,  with 
the  intent  to  carry  the  same  to  any  foreign  port  or  place,  every 
such  master  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  before  any  circuit  or  district  court  of  the  United 
States  aforesaid,  shall,  for  each  passenger  taken  on  board  beyond 
the  above  proportions,  be  fined  in  the  sum  of  fifty  dollars,  and 
may  also  be  imprisoned  for  any  term  not  exceeding  one  year :  Pro- 
vided, That  this  act  shall  not  be  construed  to  permit  any  ship  or 
vessel  to  carry  more  than  two  passengers  to  every  five  tons  of  such 
ship  or  vessel." 

''Sec.  2.  That  if  the  passengers  so  taken  on  board  such  vessel, 
and  brought  into,  or  transported  from,  the  United  States  aforesaid, 
shall  exceed  the  number  limited  by  the  last  section,  to  the  number 
of  twenty  in  the  whole,  such  vessel  shall  be  forfeited  to  the  United 
States  aforesaid,  and  be  prosecuted  and  distributed  as  forfeitures 
are  under  the  act  to  regulate  duties  on  imports  and  tonnage." 
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Now,  the  libel  conforms  strictly  to  the  requirements  of  this  act. 

It  avers,  that  the  master  'Hook  on  board  the  Neurea  at 
*  Hong  Kong,  in  China,  on  the  Ist  of  June,  1854,  two  [  *  96  ] 
hundred  and  sixty-three  passengers.  That  this  was  a 
greater  number  than  in  proportion  to  the  space  occupied  by  them, 
viz:  '*on  the  lower  deck  or  platform"  one  passenger  for  every  four- 
teen clear  superficial  feet,  with  intent  to  bring  said  passengers  to 
the  United  States.  That  he  afterwards,  viz:  on  the  26th  day  of 
August,  did  bring  them  on  said  vessel  to  the  port  of  San  Fran- 
cisco. That  the  passengers  so  taken  on  board  and  brought  into 
the  United  States  did  exceed  the  number  which  could  be  lawfully 
taken,  to  the  number  of  twenty  in  the  whole,  &c. 

The  act  does  not  require  an  averment  that  the  passengers  '^  were 
carried  or  imported  on  the  lower  deck  or  the  orlop  deck." 

The  libel  sets  forth  every  averment  of  time,  place,  numbers,  in- 
tention, and  act,  in  the  very  words  d{  the  statute.  It  was  not 
necessary  to  specify  the  precise  measurement  of  the  deck,  or  to 
show  by  a  mathematical  calculation  its  incapacity ;  nor  to  state  the 
sex,  age,  color,  or  nation  of  the  passengers ;  nor  how  many  more 
than  twenty  their  number  exceeded  the  required  area  on  deck. 
All  these  particulars  were  matters  of  evidence,  which  required  no 
special  averment  of  them  to  constitute  a  complete  and  technical 
description  of  the  offense. 

The  decree  of  the  district  court  is  therefore  reversed,  and  record 
remitted  for  further  proceedings. 


19h    90 

WniiAM  H.  Seymour  and  another,  Plaintiffs  in  Error,  t;.  Ctrtjs  H.    ^*^ 

McCoRMICE. 

19  H.  96. 

Patent  Law — McCobmick  Reafeb. 

1.  Under  the  9th  section  of  the  act  of  March  3, 1837,  concerning  a  disclaimer  of  claims 
not  valid  by  the  patentee,  it  is  a  question  for  the  court,  and  not  for  the  jury,  whether 
the  disclaimer  has  been  unreasonably  delayed,  so  as  to  forfeit  the  claim  of  the  pat- 
entee under  other  parts  of  patent  that  are  valid. 

2.  If,  however,  such  disclaimer  is  not  made  before  the  suit  is  brought,  the  patentee  can 
have  no  coein,  though  he  recover  a  judgment  as  to  other  ^claims  in  his  patent.  Costs 
in  this  case  are  therefore  denied. 

3.  The  second  claim  of  McCormick,  in  his  patent  of  1845,  namely, "  I  claim  the  reversed 
angle  of  the  teeth  of  the  blade,  in  manner  described,"  is  a  distinct  claim  for  the  re- 
versed angle  of  the  teeth  alone,  and  cannot  be  connected  with  other  parts  of  the 
patent  to  make  it  valid. 

4.  The  reading,  on  the  trial,  of  the  description  of  an  invention  from  a  publication,  to 
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show  priority  of  invention,  is  evidence  of  nothing  else  but  of  the  description  of  the 
thing  in  controversy,  and  is  not  evidence  of  the  successful  operation  of  the  machine, 
though  it  states  that  it  was  successful. 
5.  Therefore  the  statement  in  such  a  work  that  a  machine  had  been  partially  suocessfol 
in  1828  and  1829,  with  the  statement  of  a  witness  that  it  was  used  suocesafully  in 
1853,  is  not  evidence  from  which  the  jury  can  infer  that  it  was  used  successfully  in 
the  intermediate  time,  because  there  is  no  legal  evidence  that  it  was  successful  in 
1828  or  1829. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  northern  dis- 
trict of  New  York. 

It  is  the  same  suit  that  was  heard  in  this  court  at  the  December 
term,  1853,  and  reported  in  16  How.  480;  21  Curtis,  267. 

It  is  only  necessary  to  say,  in  addition  to  what  is  found  in  the 
opinion  of  the  court,  that  on  the  trial  of  the  present  case  only  the 
patent  of  1845  was  set  up,  and  that  no  claim  was  made  for  infringe- 
ment of  the  second  and  third  claims  of  that  patent,  those  claims 
only  being  brought  to  notice  as  affecting  plaintiff's  right  to  recover 
at  all,  or  at  least  his  right  to  recover  for  want  of  the  disclaimer 
provided  for  in  the  9th  section  of  the  act  of  March  3, 1837.  5  Stats, 
at  Large,  194. 

Mr.  Harding  and  Mr.  Stanton,  for  plaintiffs  in  error;  also  brief 
by  Mr.  Selden. 

Mr,  Dickeraon  and  Mr.  Johnson^  for  defendant. 

[  *  105  ]  *  Mr,  Justice  Nedson  delivered  the  opinion  of  the  court. 
This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  northern  district  of  New  York. 

The  suit  was  brought  by  McCormick  against  Seymour  and  Mor- 
gan, for  the  infringement  of  a  patent  for  improvements  in  a  reaping 
machine  granted  to  the  plaintiff  on  the  31st  June,  1845.  The 
improvements  claimed  to  be  infringed  were — 1st,  a  contrivance  or 
combination  of  certain  parts  of  the  machinery  described  for  dividing 
the  cut  from  the  uncut  grain ;  and  2d,  the  arrangement  of  the  reel- 
post  in  the  manner  described,  so  as  to  support  the  reel  without 
interfering  with  the  cutting  instrument. 

In  the  course  of  the  trial,  a  question  arose  upon  the  true  con- 
struction of  the  second  claim  in  the  patent,  which  is  as  follows: 
^'I  claim  the  reversed  angle  of  the  teeth  of  the  blade  in  manner 
described."  This  claim  was  not  one  of  the  issues  in  controversy , 
as  no  allegation  of  infringement  was  set  forth  in  the  declaration. 
But  it  was  insisted^  on  the  part  of  the  defendants,  that 
[  *  106  ]  the  claim  or  improvement  was  not  new,  but  had  *  before 
been  discovered  and  in  public  use,  and  that,  under  the 


DECEMBEE  TEEM,  1856.  591 

Seymour  v.  McCormick. 

-     i 

ninth  section  of  the  act  of  congress  passed  March  3,  1837,  the 
plaintiff  was  not  entitled  to  recover  cost,  for  want  of  a  disclaimer 
of  the  claim  before  suit  brought ;  and  that^  if  he  had  unreasonably 
neglected  or  delayed  making  the  disclaimer,  he  was  not  entitled 
to  recover  at  all  in  the  case. 

The  ground  upon  which  the  defendants  insisted  this  claim  was 
not  new,  was,  that  it  claimed  simply  the  reversed  angle  of  the 
teeth  of  the  blade  or  cutters.  The  court  below  were  of  opinion, 
that,  reading  the  claim  with  reference  to  the  specification  in  which 
the  instrument  was  described,  it  was  intended  to  claim  the  reversed 
angle  of  the  teeth  in  connection  with  the  spear-shaped  fingers 
arranged  for  the  purpose  of  securing  the  grain  in  the  operation  of 
the  cutting — the  novelty  of  which  was  not  denied. 

The  majority  of  the  court  are  of  opinion,  that  this  construction 
of  the  claim  cannot  be  maintained^  and  that  it  is  simply  for  the 
reversed  angle  of  the  cutters;  and  that  there  is  error,  therefore,  in 
the  judgment,  in  allowing  the  plaintiff  costs. 

In  respect  to  the  question  of  unreasonable  delay  in  making  the 
disclaimer,  as  going  to  the  whole  cause  of  action,  the  court  are  of 
opinion  that  the  granting  of  the  patent  for  this  improvement, 
together  with  the  opinion  of  the  court  below  maintaining  its  valid- 
ity, repel  any  inference  of  unreasonable  delay  in  correcting  the 
claim ;  and  that,  under  the  circumstances,  the  question  is  one  of 
law.  This  was  decided  in  the  case  of  the  Telegraph,  (15  How. 
121.)  The  chief  justice,  in  delivering  the  opinion  of  the  court, 
observed  that  'Hhe  delay  in  entering  it  (the  disclaimer)  is  not  un- 
reasonable, for  the  objectionable  claim  was  sanctioned  by  the  head 
of  the  ofiice;  it  has  been  held  to  be  valid  by  a  circuit  court,  and 
differences  of  opinion  in  relation  to  it  are  found  to  exist  among 
the  justices  of  this  court.  Under  such  circumstances,  the  patentee 
had  a  right  to  insist  upon  it,  and  not  tlisclaim  it  until  the  highest 
court  to  which  it  could  be  carried  had  pronounced  its  judgment." 

Several  other  questions  were  raised  in  the  case,  which  have  been 
attentively  considered  by  the  court,  and  have  been  overruled,  but 
which  it  cannot  be  important  to  notice  at  large,  with  one  exception, 
which  bears  upon  the  fifteenth  section  of  the  patent  act  of  1836. 

Bell's  reaping  machine  was  given  in  evidence,  in  pursuance  of  a 
notice  under  this  section,  with  a  view  to  disprove  the  novelty  of 
one  of  the  plaintiff's  improvements;  a  description  of  it  was  read 
from  '^Loudon's  Encyclopaedia  of  Agriculture,"  published  in  Lon- 
don, England,  in  1831.  In  addition  to  the  description  of 
the  machine,  it  appeared  in  the  work  that  the  *  reaper  [  *  107  1 
had  been  partially  successful  in  September,  1828,  and  1829. 
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It  also  appeared,  from  the  evidience  of  Mr.  Hussey,  that  he  saw 
it  in  successful  operation  in  the  harvest  of  1853. 

The  court  was  requested,  on  the  trial,  to  instruct  the  jury,  that 
from  the  facts  that  Bell's  machine  operated  successfully  in  1829  and 
in  1853,  they  were  at  liberty  to  infer  that  it  had  operated  success- 
fully in  the  intermediate  period,  which  was  refused.  Without  stat- 
ing other  grounds  to  justify  the  ruling,  it  is  su£Scient  to  say,  that 
the  only  authority  for  admitting  the  book  in  evidence,  is  the  fif- 
teenth section  of  the  act  above  mentioned.  That  section  provides, 
that  the  defendant  may  plead  the  general  issue,  and  give  notice  in 
writing,  among  other  things,  to  defeat  the  patent,  'Hhat  it  (the 
improvement)  had  been  described  in  some  public  work  anterior  t^ 
the  supposed  discovery  thereof  by  the  patentee.''  .  The  work  is  no 
evidence  of  the  facts  relied  on  for  the  purpose  of  laying  a  fouuda^ 
tion  for  the  inference  of  the  jury,  sought  be  obtained. 

The  judgment  of  the  court  below  is  a£Srmed,  with  the  qualifica- 
tion, that  on  the  case  being  remitted  to  the  court  below,  the  taxation 
of  costs  be  stricken  from  the  record. 

Mr.  Justice  Grier  dissented. 


THE  STEAMER  ST.  CHARLES. 


E.  G.  BoGBBS  and  others  v.  Steamer  St.  Charles  and  others. 

19  H.  108. 

Abmikaltt — Collision  of  Steamboat  and  Sail  Vessel — Absevob  of  Light  a 

Fault. 

1.  A  sail  vessel  lying  at  anchor  should  exhibit  a  light;  and  it  is  no  ezcase  for  not 
showing  one  at  the  time  it  was  needed,  that  it  had  been  taken  down  only  for  a  few 
minutes  to  be  cleaned.     The  schooner  was  in  fault. 

2.  A  steamer  is  also  in  fault  for  going  at  the  ratl»  of  ten  miles  an  hour  of  a  dark  night 
in  Lake  Borgne«>  when  she  ought  to  know  that  she  is  in  the  track  of  other  vessels, 
and  in  a  neighborhood  where  sailing  vessels  are  accustomed  to  anchor  in  dark  or 
stormy  nights. 

3.'  It  is  no  sufiScient  legal  excuse  that  the  steamer  carries  the  mail  and  is  bound  to 

make  definite  time  in  its  delivery. 
4.  In  such  cases  the  damages  resulting  from  collision  must  be  equally  divided. 

This  was  an  appeal  from  the  circuit  court  ibr  the  eastern  district 
of  Louisiana,  and  the  facts  are  fully  stated  in  the  opinion. 

Mr,  Beryamin,  for  appellants. 

Mr,  NdaoUy  for  appellees. 
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*  Mr.  Justice  Nelson  delivered  the  opinion  of  tlie  court.  [  *  109  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  the  State  of  Louisiana, 
^  sitting  in  admiralty. 

The  libel  was  filed  in  the  district  court  to  recover  the  value  of  a 
quantity  of  merchandise  on  board  the  schooner  Ella,  which  was 
sunk  in  a  collision  with  the  steamer  on  Lake  Borgne,  some  six  or 
eight  miles  east  of  the  light-ship  in  Pass  Mary  Ann^  while  at  an- 
chor on  the  night  of  the  5th  February,  1853.  The  district  court 
rendered  a  decree  charging  the  steamer  with  the  loss. 

On  an  appeal,  the  circuit  court  reversed  the  decree,  and  dismissed 
the  libel,  on  the  ground  that  the  schooner  was  in  iault  in  not  hav- 
ing a  light  in  the  fore-rigging,  or  in  any  other  conspicuous  place 
on  the  vessel,  to  give  notice  of  her  position  to  the  approaching 
steamer. 

The  night  was  dark  and  rainy,  and  the  wind  blowing  fresh  from 
north-northwest.  A  proper  light  had  been  hung  in  the  fore-rig- 
ging early  in  the  evening,  and  kept  there  till  near  the 
*time  of  the  collision,  which  happened  about  half  past  [*110] 
eleven  o'clock.  One  of  the  hands  had  taken  the  lamp 
down  to  wipe  off  the  water  that  had  collected  upon  the  glass  globe, 
so  that  it  might  shine  brighter.  While  he  was  standing  midships, 
wiping  the  lamp,  he  heard  the  approach  of  the  steamer,  and  imme- 
diately placed  it  on  the  top  of  the  cook-house.  The  collision  soon 
after  occurred.  The  fault  lies  in  removing  the  lamp  for  a  moment 
fi'om  the  fore-rigging  to  midships.  If  it  was  not  practicable  to 
wipe  it  in  the  rigging,  another  light  should  have  been  placed  there 
on  its  removal.  The  time  of  the  removal  may  be,  as  happened  in 
this  case,  the  instant  when  the  presence  of  the  light  was  most 
needed  to  give  warning  to  the  vessel  approaching.  All  the  hands 
examined  who  were  on  board  the  steamer  deny  that  they  saw  any 
light  at  the  time  on  the  schooner. 

We  agree,  therefore,  with  the  court  below,  that  the  schooner  was 
in  fault. 

But  it  is  insisted,  on  the  part  of  the  appellants,  that  the  steamer 
was  also  in  fault  on  account  of  her  rate  of  speed  at  the  time,  regard 
being  had  to  the  darkness  of  the  night  and  the  character  of  the 
channel  she  was  navigating.  The  schooner,  on  coming  out  of  the 
Pass  Mary  Ann,  towards  evening  met  a  strong  head  wind  and  swell 
of  the  lake,  and  after  pursuing  her  course  some  four  or  five  miles, 
anchored  under  Cat  Island.  There  were  several  other  vessels  at 
anchor  at  the  time  in  that  vicinity. 

Some  of  the  witnesses  state  that  the  place  is  used  as  a  harbor  for 
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schooners  and  other  vessels  navigating  the  lake  in  rough  weather^ 
as  it  is  somewhat  sheltered  from  the  winds ;  and  the  number  of 
vessels  at  anchor  in  the  neighborhood,  at  the  time  of  the  collision, 
would  seem  to  confirm  this  statement,  and  there  is  no  evidence  in 
the  case  to  the  contrary. 

There  is  conflicting  evidence  on  a  point  made  by  the  appellant, 
that  the  steamer  was  out  of  the  direct  and  usual  course  of  steamers 
from  Pass  Mary  Ann  to  Mobile.  The  weight  of  it  is,  that  this 
course  was  a  mile  and  a  half  or  two  miles  north  of  the  place  where 
the  schooner  lay. '  But  we  do  not  attach  much  influence  to  this 
fact,  as  in  the  open  lake  there  was  no  very  fixed  track  of  these  ves- 
sels within  the  limit  mentioned. 

There  is  also  some  little  discrepancy  of  the  witnesses  as  to  the 
darkness  of  the  night.  But  the  clear  weight  of  it  is,  that  at  the 
time  of  the  collision  it  was  very  dark  and  rainy,  and  the  wind 
blowing  fresh. 

The  witnesses  on  the  part  of  the  steamer  are  very  explicit  on 
this  part  of  the  case.  The  pilot  says,  the  night  was  very  dark 
and  drizzling  rain.  The  captain,  that  the  night  was 
[*111]  *dark  and  cloudy,  and  the  wind  blowing  briskly.  The 
engineer,  that  the  night  was  so  dark,  a  vessel  of  the  size 
of  the  schooner  could  not  be  seen  at  all  till  upon  her,  without  a 
light;  and  yet  he  says  there  was  nothing  in  the  weather  to  prevent 
her  running  at  her  usual  speed. 

The  steamer  was  going,  at  the  time  of  the  collision^  at  the  rate 
of  from  nine  to  ten  miles  an  hour.  The  pilot  says,  at  her  usual 
rate  of  speed,  or  at  the  rate  of  eight  or  nine  knots.  The  engineer, 
not  exceeding  the  usual  rate  of  speed,  which,  it  appears,  averages 
about  ten  miles.  The  mate  states,  that  the  speed  at  the  time  was 
between  ten  and  eleven  miles. 

Now,  considering  the  darkness  of  the  night  and  state  of  the 
weather,  and  that  the  steamer  was  navigating  a  channel  where 
she  was  accustomed  to  meet  sailing  vessels  engaged  in  the  coasting 
trade  between  Mobile  and  New  Orleans  and  the  intermediate  ports, 
we  cannot  resist  the  conclusion  that  the  rate  of  speed  above  stated 
was  too  great  for  prudent  and  safe  navigation;  and  this,  whether 
we  regard  the  security  of  the  passengers  on  board  of  her,  or  the 
reasonable  protection  of  other  vessels  navigating  the  same  channel ; 
and  especially  under  the  circumstances  of  this  case,  in  which  she 
was  bound  to  know  that  the  place  where  this  schooner  lay  was  a 
place  tQ  which  vessels  in  rough  and  unpropitious  weather,  navi- 
gating this  channel,  were  accustomed  to  resort  for  safety.    The 
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case  presented  is  much  stronger  against  the  steamer  than  that  of 
casually  meeting  the  schooner  in  the  open  waters  of  the  lake.  She 
was  at  anchor  with  other  vessels  in  an  accustomed  place  of  security 
and  protection  against  adverse  winds  and  weather^  familiar  to  all 
persons  engaged  in  navigating  these  waters.  The  place  and 
weather,  therefore,  should  have  admonished  the  steamer  to  ex- 
treme care  and  caution,  and  it  is,  perhaps,  not  too  much  to  say, 
should  have  led  to  the  adoption  of  a  course  that  would  have  avoided 
the  locality  altogether.  The  weight  of  the  evidence  is,  even  if  she 
had  pursued  the  most  direct  course  from  Pass  Mary  Ann  to  Mohile, 
it  would  have  had  this  effect :  she  would  have  passed  north  of  this 
cluster  of  vessels  anchored  under  the  shelter  of  the  island. 

Neither  is  it  at  all  improbable,  if  the  speed  of  the  steamer  htwi 
been  slackened,  and  she  had  been  moving  at  a  reduced  rate,  with 
the  care  and  caution  required  by  the  state  of  the  weather,  that  she 
would  have  seen  the  light  on  the  schooner  in  time  to  have  avoided 
her.  The  proof  is  full  that  there  was  a  light  on  board  from  the 
time  she  cast  anchor  till  the  happening  of  the  disaster.  But,  at 
the  critical  moment,  it  was  in  the  hand  of  the  seaman  at  midships, 
instead  of  at  a  conspicuous  place  in  the  rigging.  The 
light  must  have  been  in  some  *  degree  visible,  as  all  the  [*  112] 
sails  of  the  vessel  were  furled,  and  was  placed  on  the  top 
of  the  cook-house  as  soon  as  the  wet  and  moisture  were  wiped  from 
the  glass. 

The  admiralty  in  England  have  repeatedly  condemned  vessels 
holding  a  rate  of  speed  in  a  dark  night,  under  circumstances  like 
the  present,  and  so  did  this  court  in  the  case  of  the  Steamer  New 
Jersey,  (10  How.  568.)  The  Rose,  2  Wm.  Rob.  1 ;  The  Virgil,  lb. 
201. 

It  has  been  urged,  on  behalf  of  the  steamer,  that  she  carried  the 
mail,  and  that  a  given  rate  of  speed  was  necessary  in  order  to  fulfill 
her  contract  with  the  government. 

This  defense  has  been  urged  in  similar  and  analogous  cases  in 
England,  but  has  been  disregarded,  and  indeed  must  be,  unless  we 
regard  the  interest  and  convenience  of  the  arrival  of  an  early  mail 
more  important  than  the  reasonable  protection  of  the  lives  and 
property  of  our  citizens. 

Having  arrived  at  the  conclusion  that  the  steamer  was  in  fault, 
the  case  is  one  for  the  apportionment  of  the  loss. 

The  decree  must  therefore  be  reversed,  and  the  case  remitted  to 
the  court  below,  for  the  purpose  of  carrying  this  apportionment 
into  effect. 


596         SUPREME  COURT  OF  THE  UNITED  STATES. 


Goiron  v.  Millaadon. 


POOLEY,  NiCOLL  &  Co. 
V. 

The  Steamer  St.  Charles. 

The  decree  of  the  court  below  is  reversed,  for  the  reasons  given 
in  the  case  of  E.  G.  Rogers  &  Co.  v.  the  same  steamer,  and  remit- 
ted to  the  court  for  an  apportionment  of  the  loss. 

Brooks  &  Randolph 

V. 

The  Steamer  St.  Charles. 

The  appeal  in  this  case  is  dismissed  for  want  of  jurisdiction ;  the 
decree  in  the  court  below  being  for  a  sum  less  than  $2,000. 

John  Hurley  &  Co. 

The  Steamer  St.  Charles. 

The  appeal  is  dismissed  for  want  of  jurisdiction ;  the  decree  of 
the  court  below  being  for  a  sum  less  than  $2,000. 


Pierre  Felix  Coiron  and  another,  Appellants,  v.  Laurent  Millau- 
DON  and  others. 

19h  113  _ 

L^d375  19  H.  113. 

133    687 

Parties  ih  Chancery — Act  of  1839. 

1.  In  a  bill  to  set  uide  a  judicial  sale  of  real  estate,  a  mortgagee  who  bad  receiyed  the 
proceeds  of  the  sale  on  accoant  of  \ii»  mortgage  is  a  necessary  party,  because  he  is 
interested  to  uphold  the  sale. 

2.  The  fact  that  the  suit  ib  brought  in  a  federal  court,  and  such  mortgagee  is  not  within 
its  jurisdiction,  does  not  enable  the  court  to  proceed  without  him. 

3.  Neither  the  act  of  congress  of  1839  (5  Stats,  at  Large,  321)  nor  the  47th  rule  of  this 
court  authorizes  a  circuit  court  to  make  a  decree  in  the  absence  of  a  party  whose 
rights  must  necessarily  be  affected  by  it. 

This  is  an  appeal  from  the  circuit  court  for  the  eastern  district  of 
Louisiana,  and  the  case  is  stated  in  the  opinion. 

Mr.  Hunt  and  Mr.  Ogden^  for  appellants. 

Mr.  Beryaminy  for  appellees. 

[*114]      *Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  decree  of  the  district  judge, 
sitting  in  the  circuit  court  of  the  United  States  for  the  eastern  iia- 
trict  of  Louisiana. 

The  bill  was  filed  in  the  court  below,  by  two  of  the  heirs  of  J. 
J.  Coiron,  against  Alexander  Lesseps,  Laurent  Millaadon,  and 
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others,  to  set  aside  a  sale  of  a  plantatioD  and  slaves  to  the  two  de- 
fendants named,  in  1834,  in  pursuance  of  proceedings  in  a  case  of 
insolvency  before  a  parish  court  in  the  city  of  New  Orleans. 

The  father  of  the  complainants,  liaving  become  insolvent  in  1833, 
applied  to  the  court  for  liberty  to  surrender  his  property  for  the 
benefit  of  his  creditors^  and  that  in  the  meantime  all  proceedings 
against  his  person  or  property  might  be  stayed,  which  application 
was  granted,  and  the  surrender  of  his  property  accepted. 

Theodore  Nicolet  was  appointed  syndic  of  the  creditors,  and  such 
proceedings  were  had,  that  a  sale  of  the  plantation  and  slaves  was 
directed  in  March,  1834,  when  the  two  defendants  became  the  pur- 
chasers. The  inventory  of  the  debts  of  the  insolvent,  which  accom- 
panied his  application  to  the  parish  court,  exceeded  $177,000,  and 
of  his  assets,  $137,000.  The  assets  sold  for  some  |77,000  ;  and  after 
satisfying  the  charges  and  expenses  of  the  proceedings,  the  balance 
was  distributed  among  the  creditors  under  the  direction  of  the 
court.  This  amount,  some  $60,000,  fell  short  of  satisfying  the 
claims  of  the  two  principal  creditors,  Van  Brugh  Livingston,  and 
Harriet,  his  wife,  of  New  York,  and  the  firm  of  Nicolet  &  Co.,  of 
New  Orleans,  which  were  secured  upon  the  estate  by  mortgages. 

The  object  of  this  suit  is  to  set  aside  the  sale  on  the  ground  of 
irregularities  in  the  insolvent  proceedings,  which  are  set  forth  in 
detail  in  the  bill. 

The  court  below,  after  hearing  the  case  upon  the  pleadings  and 
proofs,  decreed  against  the  complainants  and  dismissed  the  bill. 

The  record  is  quite  voluminous,  but  we  have  stated 
enough  *of  the  facts  to  present  the  questions  upon  which  [  *  115  ] 
we  shall  dispose  of  the  case. 

According  to  the  law  of  Louisiana,  on  a  surrender  by  the  in- 
solvent of  his  property  for  the  benefit  of  creditors,  the  estate  vests 
in  the  latter  aub  modOy  and  is  disposed  of  by  them  through  the 
agency  of  the  syndic,  under  the  supervision  and  control  of  the  court 
before  whom  the  proceedings  take  place.     2  Bob.  B.  193,  194. 

They  appoint  the  syndic  and  fix  the  terms  and  conditions  of  the 
sale,  and  have  the  charge  of  the  estate  in  the  meantime  between 
the  surrender  and  final  disposition. 

The  creditors,  therefore,  are  the  parties  chiefly  concerned  in  these 
proceedings ;  and  as  it  respects  those  to  whom  the  proceeds  of  the 
estate  have  been  distributed,  they  are  directly  interested  in  uphold- 
ing the  sale,  for,  if  it  is  set  aside,  and  the  proceedings  declared  a 
nullity,  they  would  be  liable  to  refund  the  share  of  the  purchase 
money  each  one  had  received  in  the  distribution. 

A  court  of  equity,  in  setting  aside  a  deed  of  a  purchaser  upon 


598         SUPREME  COURT  OF  THE  UNITED  STATES. 

Long  V.  0' Fallon. 

grounds  other  than  positive  fraud  on  his  part,  sets  it  aside  upon 
terms,  and  requires  a  return  of  the  purchase  money,  or  that  the 
conveyance  stand  as  a  security  for  its  payment.  1  J.  Ch.  R.  478; 
4  J.  R.  536,  598,  599.      . 

This  constitutes  the  essential  difference  between  relief  in  equity 
and  that  afforded  in  a  court  of  law.  A  court  of  law  can  hold  no 
middle  course.  The  entire  claim  of  each  party  must  rest,  and  be 
determined  at  law,  on  the  single  point  of  the  validity  of  the  deed; 
but  it  is  the  ordinary  case  in  the  former  court,  that  a  deed  not  ab- 
solutely void,  yet,  under  the  circumstances,  inequitable  as  between 
the  parties,  may  be  set  aside  upon  terms. 

Nicolet  &  Co.,  and  Van  Brugh  Livingston  and  wife,  the  mort- 
gage creditors,  or  their  legal  representatives,  were  therefore  neces- 
sary parties  to  the  bill,  as  any  decree  made  in  the  case  disturbing 
the  sale  may  seriously  affect  their  interests. 

This  objection  has  been  anticipatemti  the  bill,  and  an  averment 
made  that  these  parties  were  out  of  the  jurisdiction  of  the  court. 
But  it  is  well  settled,  that  neither  the  act  of  congress  of  1839,  (5 
U.  S.  Stats,  at  Large,  321,  sec.  1,)  nor  the  47th  rule  of  this  court, 
enables  the  circuit  court  to  make  a  decree  in  a  suit  in  the  absence 
of  a  party  whose  rights  must  necessarily  be  affected  by  such  a 
decree,  and  that  the  objection  may  be  taken  at  any  time  upon  the 
hearing,  or  in  the  appellate  court.     17  How.  130;  1  Peters,  299. 

We  think  the  decision  of  the  court  below  was  right  in  dismissing 
the  bill,  and  therefore  affirm  the  decree. 


Reuben  L.  Long  and  others,  Appellants,  v,  John  O'Fallon. 

19  H.  116. 
Statute  op  Limitations — Sale  by  ah  Administbatob. 

1.  A  purchaae  of  real  estate  from  an  adminifltrator,  and  possession  for  over  twenty 
years,  sustains  a  plea  of  the  statute  of  limitatiouB  concerning  real  estate  in  Missouri, 
in  the  absence  of  any  special  circumstance  to  except  it  from  the  bar. 

2*  The  administrator  having  received  from  a  debtor  of  the  estate  a  mortgage  to  secure 
the  debt,  and  after  forfeiture  a  release  of  the  equity  of  redemption,  can  convey  a  valid 
title  to  a  bona  fide  purchaser,  and  the  latter  is  not  bound  to  see  to  the  application  of 
the  purchase  money. 

3.  The  heirs  of  the  decedent  may  go  upon  the  administrator  or  his  sureties  for  a  de- 
v<x$iavit,  if  he  has  failed  to  account  for  the  purchase  money ;  but  they  cannot  recover 
the  land. 

4.  The  same  rule  applies  where  the  administrator  had  entered  land  and  received  patent 
from  the  United  States,  as  part  of  the  same  transaction  securing  the  debt,  the  patent 
being  in  his  own  name,  and  the  purchaser  receiving  a  deed  from  him  for  which  ha 
paid  value. 
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This  is  an  appeal  from  the  circuit  court  for  the  district  of  Missouri, 
and  the  case  is  sufficiently  stated  in  the  opinion. 

Mr,  Glover y  for  appellants. 

Mr,  Geyer^  for  appellee. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  124  ] 

The  appellants,  a  part  of  the  heirs  of  Gabriel  Long, 
deceased,  instituted  this  suit  in  the  circuit  court  against  the  de- 
fendant, to  obtain  a  decree  for  a  title  to,  and  for  an  account  for  the 
rents  and  profits  of,  a  parcel  of  land  in  St.  Louis,  Missouri. 

Th<?  case  made  in  the  record  is,  that  in  1820,  Alexander  McNair 
and  wife  executed  a  mortgage  deed  for  the  land  in  controversy  to 
Gabriel  Long,  to  secure  a  debt  not  then  due.  Before  its  payment, 
Long  died,  and  Alexander  McAllister  was  appointed  to  administer 
his  estate.  In  1823,  this  administrator  obtained  a  decree  in  the 
circuit  oourt  of  St.  Louis  county,  for  a  foreclosure  of  the  mortgage, 
and  an  order  of  sale,  to  be  executed  after  a  limited  period.  This 
order  was  executed  in  August,  1824,  by  a  public  sale  of  the  prop- 
erty to  McAllister,  for  a  small  portion  of  the  debt. 

The  title  of  McNair  before  this  sale  had  entirely  failed.  The 
Spanish  concession  and  survey,  under  which  he  claimed  the  land, 
had  been  surveyed  and  located  by  the  officers  of  the  land  office  so  as 
to  exclude  this  parcel,  and,  in  consequence,  it  was  subdivided  into 
five  fractional  sections,  and  was  subject  to  sale  as  public  land.  At 
the  date  of  the  sale  by  the  sheriff,  two  of  these  fractions,  embracing 
the  whole  tract  except  nine  acres,  were  claimed  by  Catherine  Dodge, 
under  a  patent  from  the  United  States,  and  the  remaining  sections 
were  patented  to  McAllister,  as  a  purchaser,  by  entry  at  the  land 
office  in  1828. 

In  September;  1822,  Catherine  Dodge  and  McNair  agreed  to 
secure  the  debt  due  to  the  estate  of  Long,  by  a  mortgage  in  favor 
of  McAllister. 

The  debt  was  divided  into  three  unequal  installments,  which  were 
to  be  paid  within  three  years  by  McNair ;  and  Mrs.  Dodge  conveyed 
her  two  fractional  sections,  in  mortgage,  with  a  power  of  sale  in 
the  event  of  a  default,  to  secure  the  performance  of  the  obligation. 

McNair  failed  to  make  the  payments,  and  in  1828  Mrs.  Dodge 
released  to  McAllister  her  equity  of  redemption  and  her  claim  upon 
him  for  any  surplus  from  the  mortgage,  for  the  consideration  of 
one  dollar. 

In  1828,  the  defendant  purchased  the  five  fractional  sec- 
tions *from  McAllister,  for  a  fair  price,  and  has  been  in  [  *  125  ] 
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the  undisputed  possession  of  the  land  since  1830.  The  defendant 
pleads  the  statute  of  limitations  in  bar  of  the  recovery. 

The  opinion  of  the  court  is,  that  the  conveyances  of  Mrs.  Dodge 
to  McAllister  did  not  invest  the  heirs  of  Gabriel  Long  with  an 
equitable  estate,  or  a  particular  lien  on  the  property  described  in 
them.  Their  primary  object  was  to  create  a  security,  or  a  fund,  for 
the  payment  of  the  debt  of  McNair,  and  to  enable  McAllister  to  dis- 
pose of  the  land  in  case  of  its  non-payment,  at  his  discretion,  for  its 
discharge.  The  release  executed  in  1828  was  not  made  to  extin- 
guish any  portion  of  the  debt,  nor  did  it  remove  the  obligation  of 
McAllister  to  convert  the  security  into  pecuniary  assets.  His  sale 
of  the  land  was  a  legitimate  exercise  of  the  powers  of  an  adminis- 
trator and  trustee,  and  his  vendee  was  not  obliged  to  look  to  the 
application  of  the  purchase  money.  (Tyrrell  r.  Morris,  Dev.  and 
Batt.  Ch.  B.  559.)  His  failure  to  account  was  a  devastavit,  for 
which  he  and  his  sureties  are  liable  on  their  official  bond  at  law  ; 
and  probably,  if  the  land  had  been  retained  by  him,  or  any  person 
claiming  as  a  volunteer  under  him,  a  court  of  equity  might  have 
permitted  the  heirs  to  accept  the  property,  instead  of-  the  debt  due 
to  the  estate.  But,  in  the  present  instance,  the  defendant  is  a  pur- 
chaser in  good  faith,  and  is  entitled  to  hold  the  property,  exempt 
from  the  claims  of  the  plaintiffs.  (Bayner  v.  Pearsall^  3  John.  Ch. 
R.  578.) 

Nor  can  the  title  of  the  defendant  to  the  three  small  fractional 
sections  entered  by  McAllister  at  the  land  office,  and  which  were 
purchased  from  him  by  the  defendant  afler  his  patent  from  the 
United  States  had  been  issued,  be  successfully  questioned  by  the 
plaintiffs.  The  estate  conveyed  to  Long  by  McNair,  in  mortgage, 
was  known  to  be  without  value  in  1824.  McAllister  did  not  ac- 
quire by  the  sheriff's  deed  any  interest  in  the  land,  or  profit  from 
his  purchase.  The  land  was  then  a  part  of  the  public  domain,  and 
subject  to  entry  at  the  land  office,  under  the  laws  of  the  United 
States.  Without  considering  whether  there  was  any  relation  be- 
tween this  administrator  and  these  heirs,  which  precluded  the 
former  to  purchase  the  land  for  his  own  account,  under  the  prin- 
ciples of  equity,  we  are  satisfied  that  the  heirs  are  not  entitled  to 
pursue  their  claim  against  a  purchaser  for  value,  who  has  not  been 
guilty  of  fraud  or  collusion. 

The  facts  necessary  to  sustain  the  plea  of  the  statute  of  limita- 
tions are  proved  on  the  part  of  the  defendant,  and  no  charge  in  the 
bill  discloses  a  case  of  exception  from  its  operation.  (Piatt  v.  Vat- 
tier  and  others,  9  Pet.  405.) 

Decree  of  the  circuit  court  affirmed. 
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BoifEUUS  L.  Bakeb  and  others,  Trustees  of  the  Harmony  Society, 

Appellants,  v,  Joshua  Nachtrieb. 

19  H.  126. 
CoMMUKisT  Societies — Receipt  foe  Mohet  treated  as  a  Contract. 

1.  Plaintiff,  who  was  a  member  of  the  commuiiist  "  Harmony  Society/*  withdrew,  and 
sued  for  a  share  of  the  common  property. 

2.  The  laws  of  the  association  concerning  property  cited  and  considered.  One  of 
these  allows  the  association,  in  its  discretion,  to  make  a  donation  to  a  member  volun- 
tarily withdrawing. 

3.  A  receipt  given  by  plaintiff,  stating  his  withdrawal,  and  acknowledging  the  receipt 
of  two  hundred  dollars  as  a  donation,  agreeably  to  the  above  contract,  is  not  only  a 
receipt,  but  a  contract  of  dissoltftion,  expressing  the  terms  on  which  it  was  made. 

4.  As  there  is  nothing  in  the  bill  assailing  its  fairness,  or  impeaching  it  in  any  way, 
it  is  conclusive  against  the  plaintiff's  right  to  relief  in  the  present  case. 

This  was  an  appeal  from  the  circait  court  for  the  western  dis- 
trict of  Pennsylvania,  and  the  case  is  fully  stated  in  the  opinion. 

Mr.  Stanbery  and  Mr,  LoomiSy  for  appellants. 

Mr.  StantoUy  for  appellee. 

Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 

The  appellee,  who  describes  himself  as  a  member  in  the  common 
and  joint  stock  association  for  mutual  benefit  and  advantage,  and 
for  the  mutual  acquisition  and  enjoyment  of  property,  called  the 
"Harmony  Society,"  filed  a  bill  in  the  circuit  court  against  the 
appellants,  as  the  trustees  and  managers  of  its  business  and  estate. 
The  object  of  the  bill  is  to  obtain  for  the  plaintiff  a  decree  for  an 
account  of  the  share  to  which  he  is  entitled  in  the  property  of  the 
society,  or  compensation  for  his  labor  and  service  during  the  time 
he  was  a  member. 

In  1819  he  became  associated  with  George  Bapp  and  others,  in 
the  Harmony  Society  in  Indiana,  and  remained  with  them  there, 
or  at  Economy,  in  Beaver  county,  Pennsylvania,  till  1846.  He 
devoted  his  time,  skill,  attention,  and  care,  during  that  period,  to 
the  increase  of  the  wealth  and  the  promotion  of  the  interest  of  the 
society. 

"*"  These  facts  are  admitted  in  the  pleadings  of  either  [*127] 
party. 

The  bill  avers,  that  in  1846,  the  plaintiff  being  then  forty-eight 
years  old,  and  worn  out  with  years  and  labor  for  said  association, 
was  wrongfully  and  unjustly  excluded  from  it,  and  deprived  of  any 
share  in  its  property,  benefits,  or  advantages,  by  the  combination 
and  covin  of  George  Rapp  and  his  associates ;  that  at  the  time  of  his 


602         SUPEBME  COUET  OF  THE  UNITED  STATES. 

Baker  v.  Nachtrieb. 


exclusion  he  was  entitled  to  a  large  sum  of  money,  which  those  per- 
sons unjustly  and  illegally  appropriated  to  their  own  use ;  that 
George  Bapp  was  the  leader  and  trustee  of  the  association,  invested 
with  the  title  to  its  property  ;  and  that,  since  his  death,  the  defend- 
ants have  acquired  the  control  and  managenientof  its  business  and 
affairs,  and  the  possession  of  its  effects.  The  plaintiff  calls  for  the 
production  of  the  articles  of  association,  which  from  time  to  time 
have  regulated  this  society,  and  prays  for  an  account  and  distribu- 
tion of  its  property,  or  a  compensation  for  his  labor. 

The  defendants  produce  a  series  of  articles,  by  which  the  associa- 
tion has  been  governed  since  its  organization  in  1805. 

They  admit,  that  from  small  beginnings  the  society  have  become 
independent  in  their  circumstances,  being  the  owners  of  lands 
ample  for  the  supply  of  their  subsistence,  warm  and  comfortable 
houses  for  the  members,  and  engines  and  machinery  to  diminish  and 
cheapen  their  labors.  They  affirm  that  the  plaintiff  participated  in 
all  the  individual,  social,  and  religious  benefits  which  were  enjoyed 
by  his  fellows,  under  their  contract,  until  he  became  possessed  by 
a  spirit  of  discontent  and  disaffection,  a  short  time  before  his  mem- 
bership terminated.  They  deny  that  the  plaintiff  was  wrongfully 
excluded  from  the  association,  or  deprived  of  a  share  or  participation 
in  the  property  and  effects,  by  the  combination  or  covin  of  Greorge 
Bapp  and  his  associates;  but  assert,  that  voluntarily,  and  of  his 
own  accord,  he  separated  himself  from  the  society.  They  deny 
that  he  had  a  title  to  any  compensation  for  labor  and  service  while 
he  was  a  member,  other  than  that  which  was  expended  for  his  sup- 
port, maintenance,  and  instruction,  and  that  which  he  derived 
during  the  time  from  the  spiritual  and  social  advantages  he  en- 
joyed. To  support  this  averment,  they  epitomize  the  history  of 
the  Harmony  Society,  and  the  agreements  which,  from  time  to 
time,  have  been  the  basis  of  its  organization. 

The  society  was  composed  at  first  of  Germans,  who  emigrated  to 
the  United  States  in  1805,  under  the  leadership  of  George  Bapp. 
The  members  were  associated  and  combined  by  the  common  belief 
that  the  government  of  the  patriarchal  age,  united  to  the  commu- 
nity of  property,  adopted  in  the  days  of  the  Apostles, 
[*128]  would  conduce  to  promote  their  temporal  and  *  eternal 
happiness.  The  founders  of  the  society  surrendered  all 
their  property  to  the  association,  for  the  common  benefit.  The 
society  was  settled  originally  in  Pennsylvania,  was  removed  in 
1814 -and  1815  to  Indiana,  and  again  in  1825  to  Economy,  in  Penn- 
sylvania. 

The  organic  law  of  the  society  in  regard  to  their  property,  is 
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contained  in  two  sections  of  the  articles  of  association,  adopted  in 
1827  by  the  associates,  of  whom  the  plaintiff  was  one.  They  are 
as  follows:  ^*A11  the  property  of  the  society,  real,  personal,  and 
mixed,  in  law  or  equity,  and  howsoever  contributed  and  acquired, 
shall  be  deemed,  now  and  forever,  joint  and  indivisible  stock  ;  each 
individual  is  to  be  considered  to  have  finally  and  irrevocably  parted 
with  all  his  former  contributions,  whether  in  land,  goods,  money, 
or  labor,  and  the  same  rule  shall  apply  to  all  future  contributions, 
whatever  they  may  be. 

"Should  any  individual  withdraw  from  the  society,  or  depart 
this  life,  neither  he,  in  the  one  case,  nor  his  representatives,  in  the 
latter,  shall  be  entitled  to  demand  an  account  of  said  contributions, 
whether  in  land,  goods,  money,  or  labor ;  or  to  claim  anything 
from  the  society  as  matter  of  right.  But  it  shall  be  left  altogether 
to  the  discretion  of  the  superintendent  to  decide  whether  any,  and, 
if  any,  what  allowance  shall  be  made  to  such  member,  or  his  rep- 
resentatives, as  a  donation." 

The  defendants,  admitting,  as  we  have  seen,  that  the  plaintiff, 
until  1846,  was  a  contented  member  of  the  association,  answer  and 
say,  that  during  that  year  he  became  disaffected  ;  used  violent 
threiits  against  the  associates ;  made  repeated  declarations  of  his 
intentions  to  leave  the  society,  and  in  that  year  fulfilled  his  design 
by  a  voluntary  withdrawal  and  separation  from  the  society,  receiv- 
ing at  the  same  time  from  George  Bapp  two  hundred  dollars  as  a 
donation.  They  exhibit,  as  a  part  of  the  answer,  a  writing,  signed 
by  the  plaintiff,  to  the  following  effect: 

**  To-day  I  have  withdrawn  myself  from  the  Harmony  Society, 
and  ceased  to  be  a  member  thereof ;  I  have  also  received  of  George 
Bapp  two  hundred  dollars  as  a  donation,  agreeably  to  contract. 

"Joshua  Nachtrieb. 

*' Economy,  June  18,  1846." 

This  statement  of  the  pleadings  shows  that  no  issue  was  made 
in  them  upon  the  merits  of  the  doctrines,  social  or  religious,  which 
form  the  basis  of  this  association ;  nor  any  question  in  reference 
to  the  religious  instruction  and  ministration,  or  the  domestic  econ- 
omy or  physical  discipline  which  their  leader  and  the  other 
managers  have  adopted  and  enforced.  *Nor  do  they  [*129] 
suggest  any  inquiry  into  the  condition  of  the  members, 
and  whether  they  have  experienced  hardship,  oppression,  or  undue 
mortification,  from  the  ambition,  avarice,  or  fanaticism,  of  their 
guides  and  administrators. 

The  bill  depends  on  the  averments,  that  the  plaintiff  approved 
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the  constitution  of  the  society ;  submitted  to  its  government ;  obeyed 
its  regulations,  and  prized  the  advantage  of  being  a  member.  The 
burden  of  his  complaint  is,  that  he  was  wrongfully,  and  without 
any  fault  or  consent  on  his  part,  deprived  of  his  station  through 
the  combination  of  the  leader  and  his  assistants.  And  the  defend- 
ants concede  the  character  the  plaintiff  claims  for  himself;  they 
concede  that  the  plaintiff  was  an  approved  and  blameless  member 
of  the  association,  and  was  entitled  to  whatever  its  constitution  and 
order  provided  for  the  temporal  good  or  the  eternal  felicity  of  the 
members,  and  assert  that  he  enjoyed  them  until  he  became  dis- 
affected and  repining,  and  finally  surrendered  to  a  spirit  of  discon- 
tent, which  moved  him  to  abandon  his  condition  and  privileges. 
As  an  evidence  of  this,  they  produce  a  writing,  signed  by  him,  in 
which  he  acknowledges  a  voluntary  secession  from  the  society,  and 
claims  that  the  case  has  arisen  to  authorize  him  to  make  an  appeal 
to  the  bounty  of  the  superintendent,  and  that-  the  superintendent 
has  answered  that  appeal  by  a  donation.  The  value  of  this  writing 
is  now  to  be  considered.  The  power  of  the  superintendent  to  sab- 
tract  from  the  otherwise  "joint  and  indivisible  stock"  of  the 
society  a  portion  for  the  individual  use  of  a  seceding  member, 
depends  upon  the  concession  that  the  member  has  withdrawn* vol- 
untarily. He  cannot  supply  one  who  is  the  victim  of  covin  or  com- 
bination. The  evidence  shows  that  the  mind  of  the  plaintiff,  in 
•June,  1846,  was  disquieted  in  consequence  of  his  connection  with 
the  association,  and  that  he  contemplated  a  change  in  his  condition ; 
that  he  made  inquiries  upon  the  expediency  of  a  removal  from 
Economy,  and  made  some  preparations  for  his  departure ;  that  the 
leader  of  the  society,  suspecting  his  discontent,  and  discovering 
some  deviation  by  him  from  the  rules  of  the  society,  rebuked  him 
with  harshness,  and  menaced  him  with  a  sentence  of  expulsion. 
Some  of  the  witnesses  testify  to  such  a  sentence,  while  the  testi- 
mony of  others  reduces  the  expressions  to  an  admonition  and  men- 
ace. But  two  days  after  the  occurrence  of  the  last  of  these  scenes, 
and  before  any  removal  had  taken  place,  the  writing  in  the  record 
was  executed  by  him,  embodying  his  decision  to  leave  the  society, 
and  to  accept  the  bounty  the  constitution  permitted  the  superin- 
tendent to  bestow.    This  writing  would  have  much  probative  force, 

if  we  were  simply  to  treat  it  as  an  admission  of  the  state- 
[*130]  ments  it  contains,  when  *  considered  in  connection  with 

other  evidence  in  the  record.  But,  we  think,  this  writing 
is  something  more  than  an  admission,  and  stands  in  a  different 
light  from  an  ordinary  receipt.  The  writing  must  be  treated  as 
the  contract  of  dissolution,  between  the  plaintiff  and  the  society, 
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of  tbeir  mutual  obligations  and  engagements  to  each  otlier.  No 
evidence  of  prior  declarations  or  antecedent  conduct  is  admissible 
to  contradict  or  to  vary  it. 

It  was  prepared  to  preserve  the  remembrance  of  what  the  parties 
had  prescribed  to  themselves  to  do,  and  expresses  their  intention 
in  their  own  language ;  and  that  such  was  its  object,  is  corrobo- 
rated by  the  fact  that  for  three  years  there  is  no  evidence  of  a 
contrary  sentiment.  Treating  this  writing  as  an  instrument  of 
evidence  of  this  class,  it  is  clear  that  the  bill  has  not  made  a  case 
in  which  its  validity  can  be  impeached.  To  enable  the  plaintiff  to 
show  that  the  rule  of  the  leader,  (Rapp,)  instead  of  being  patri- 
archal, was  austere,  oppressive,  or  tyrannical ;  his  discipline  vexa- 
tious and  cruel;  his  instructions  fanatical,  and,  upon  occasions, 
impious ;  his  system  repugnant  to  public  order,  and  the  domestic 
happiness  of  its  members ;  his  management  of  their  revenues  and 
estate  rapacious,  selfish,  or  dishonest;  and  that  the  condition  of 
his  subjects  was  servile,  ignorant,  and  degraded,  so  that  none  of 
them  were  responsible  for  their  contracts  or  engagements  to  him, 
from  a  defect  of  capacity  and  freedom,  as  has  been  attempted  by 
him  in  the  testimony  collected  in  this  cause,  it  was  a  necessary 
prerequisite  that  his  bill  should  have  been  so  framed  as  to  exhibit 
such  aspects  of  the  internal  arrangements  and  social  and  religious 
economy  of  the  association.  This  was  not  done ;  and  for  this  cause 
the  evidence  cannot  be  considered.  The  authorities  cited  from  the 
decisions  of  this  court  are  decisive.  Very  v.  Very,  13  How.  361, 
345 ;  Patton  v.  Taylor,  7  How.  157 ;  Crockett  v.  Lee,  7  Wheat. 
526. 

Decree  reversed.    Bill  dismissed. 


Jambs  Meboan,  Plaintiff  in  Error,  v.  Jbremiah  T.  Botlb. 

19  H.  130. 

COKVETAHCB  BT  MaKBIED  WoME5 — AVCISITT  Dz£D6 — LlMITATIOlT. 

1.  The  deed  of  a  married  woman,  not  signed  by  her,  or  acknowledged  as  the  law  re- 
quires, is  not  valid,  thoagh  her  name,  with  her  husband's,  is  attached  to  the  deed, 
there  being  no  evidence  to  show  it  to  be  her  act. 

2.  Nor  can  a  certified  copy  of  the  deed,  though  recorded,  be  received  as  evidence  where 
the  original  is  incompetent. 

3.  So  a  will  never  proved  or  admitted  to  record,  under  which  nothing  was  ever  done 
or  performed  for  a  great  many  years,  the  execution  of  which  is  not  proved  to  the 
court,  cannot  now  be  received  in  evidence  to  defeat  the  title  claimed  under  the  heirs 
of  the  supposed  testator. 
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4.  Neither  snch  deeds  nor  such  a  will  can  be  reoeived  as  ancient  instniments,  nnder  pre- 
samptioDs  in  their  favor,  because  they  are  not  valid  on  their  face,  and  because  the 
circumstances  of  the  present  case  do  not  justify  it. 

5.  The  statute  of  limitations  of  Missouri  does  not  run  against  a  married  woman  daring 
coverture,  and  she  has  an  action  of  ejectment  twenty  years  after  discoverture  to 
assert  her  title. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Mia- 
souri. 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  GeyeVj  for  plaintiff  in  error. 

Mr.  WiUiama  and  Mr.  Crittenden,  for  defendant. 

[  *  143  ]      *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  writ  of  error  brings  before  us  the  judgment  of  the 
circuit  court  for  the  district  of  Missouri. 
[  *  144  ]       *  Boyle  brought  an  action  of  trespass  and  ejectment  in 
the  circuit  court  for  a  common  field  lot,  in  what  was  for- 
merly known  as  the  Big  Prairie,  of  St.  Louis,  containing  one 
arpent  in  front,  on  Broadway,  in  the  city  aforesaid,  by  the  depth 
of  forty  arpents,  running  westwardly,  being  the  same  lot  of  land 
granted  by  the  Spanish  government  to  Moreau,  and  confirmed  to 
his  representatives  by  the  United  States,  and  known  as  survey 
1,480. 

The  defendant  pleaded  not  guilty.  A  verdict  of  guilty  was 
found  against  him  for  an  undivided  two-fifths  of  the  land  described. 

A  grant  of  the  land  claimed  under  the  Spanish  government  was 
proved  to  have  been  made  to  Francis  Moreau,  who  occupied  the 
land  some  time  before  his  death,  which  took  place  in  1802.  He 
left  seven  children  surviving  him— three  sons  and  four  daughters. 
His  sons  were  named  Joseph,  Alexis,  and  Louis;  his  daughters, 
Manette,  widow  of  one  Cadeau,  and  afterwards  wife  of  Louis  Collin ; 
Marie  Louise,  wife  of  Joseph  Menard;  Helen,  who  afterwards  in- 
termarried with  Pierre  Cerre;  and  Angelique,  who  intermarried 
with  Notaine  Mallette. 

The  plaintiff  gave  in  evidence  a  sheriff's  deed,  dated  the  24th  of 
February,  1853,  which  recites  a  judgment  in  favor  of  David  Clary 
and  William  Waddingham,  against  Angelique  Mallette,  Pierre 
Willemin,  and  Melanie  Cerre,  his  wife,  Felix  Pingal  and  Josephine 
CerrS^  his  wife,  by  her  guardian,  for  $455.31,  on  which  an  execu- 
tion was  issued,  and  levied  on  the  defendant's  land,  designated  as 
survey  1,480,  and  the  same  was  sold  the  19th  of  February,  1853, 
to  the  plaintiff,  Boyle,  to  whom  the  above  deed  was  given,  which 
purports  to  convey  all  the  right  and  interest  of  the  defendants. 
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The  plaintiff  proved  that  defendant  had  been  in  possession  of  the 
premises  since  1839. 

On  the  part  of  the  defendant  it  was  proved  that,  in  the  summer 
of  1820,  John  Mullanphy  bailt  a  small  brick  house,  which  stands 
partly  on  the  premises  sued  for,  and  partly  on  one  of  the  common 
field  lots  confirmed  to  Vien.     Soon  after  the  house  was  built,  Mul- 
lanphy fenced  three  or  four  acres  of  grou#d,  includinfjj  the  house. 
In  1822  or  1823,  he  inclosed  fifteen  or  twenty  acres,  and  in  18?5 
or  1836,  John  O'Fallon,  the  executor  of  Mullanphy,  induced  Wad- 
dingham  to  inclose  all  the  land  claimed  by  the  estate  of  Mullanphy 
in   that  neighborhood,  which  included   the  land  sued  for.     The 
house  and  inclosures  were  rented  to  different  persons  from  time  to 
time,  and  were  occupied  with  occasional  intervals,  sometimes  of 
several  months.     In  1846  or  1847,  Waddingham's  fence 
fell  down,  and  the  tract  *lay  vacant  and  uninclosed  for  [*145] 
a  year  or  two,  when  portions  of  it  were  inclosed  by  the 
heirs  of  Mullanphy. 

At  the  trial  a  paper  was  offered  in  evidence,  purporting  to  be  the 
deed  of  Joseph  Moreau  and  others,  heirs  of  Francis  Moreau,  de- 
ceased, dated  the  3d  of  September,  1818,  conveying  to  Pierre  Chou-. 
teau  all  their  estate  and  interest  in  the  tract  of  land  in  the  declara- 
tion described.  A  certificate  of  Thomas  R.  Musick,  a  justice  of  the 
peac^,  certifying  that  Joseph  Menard  and  wife,  Joseph  Ortiz  and  his 
wife,  signed  the  instrument,  and  acknowledged  it  to  be  their  deed. 
There  was  also  offered  an  instrument  purporting  to  be  a  deed  of 
Pierre  Reaume  and  Marceline,  his  wife,  and  of  Joseph  Menard  and 
Marie  Louise  Moreau,  dated  6th  November,  1819,  conveying  to 
Pierre  Chouteau  their  interest  in  the  land  conveyed  by  their  co- 
heirs, by  the  foregoing  deed.  Also,  there  was  offered  a  certificate 
of  Raphael  Widen,  notary  public,  of  the  acknowledgment  of  this 
instrument,  the  6th  November,  1819;  and  also  a  certificate  that 
both  the  instruments  were  recorded  6th  June,  1822. 

It  was  proved  that  the  above  papers,'  after  the  death  of  John 
Mullanphy,  came  into  the  possession  of  John  O'Fallon,  having 
been  found  among  the  papers  of  the  deceased. 

The  signatures  to  the  first  instrument  were  affixed  by  marks, 
the  names  being  in  the  handwriting  of  F.  M.  Guyol  and  others. 

Certain  persons  swore  that  they  heard  several  of  the  heirs  say 
they  had  sold  their  laud  to  Pierre  Chouteau.  That  Josei)h  Moreau 
lived  in  Louisiana  in  a  destitute  condition,  where  he  died ;  and 
that  he  was  never,  heard  to  claim  any  land  in  St.  Louis,  and,  in 
fact,  that  he  said  he  had  sold  his  land  in  Missouri. 

Pierre  Chouteau  and  wife,  on  the  30th  October,  1819,  conveyed 
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the  tract  in  controversy  to  John  Mullanphy  by  deed,  which  was 
duly  acknowledged  and  recorded. 

On  the  above  evidence,  the  two  deeds  in  1818  and  1819  were 
offered  in  evidence,  to  which  the  plaintiff  objected,  •'*  because  the 
first  deed  was  not  signed  or  acknowledged  by  Marie  Collin,  Angel- 
ique  Mallette,  and  Helen  Cerr6,  ander  whom  he  claims,  and  that  it 
did  not  convey  any  title^of  the  femes  covert/' 

The  defendant  then  offered  in  evidence  a  copy  of  the  will  of 
Francois  Moreau,  certified  by  8.  D.  Barlow,  recorder,  to  have  been 
taken  from  among  the  archives  of  the  French  and  Spanish  govern- 
ments, deposited  in  his  office,  and  filed  for  record  on  the  17th 
August,  1846,  being  archive  2,257.  If  the  recorder  had  power  to 
certify  as  to  the  deposit  of  the  will,  it  does  not  appear  by  whom  it 

was  made,  nor  at  what  time. 
[  *  146  ]  *  This  instrument  states  that  in  the  year  1798,  on  the 
2d  August,  we,  Louis  Collin,  in  default  of  a  notary,  went 
to  the  home  of  St.  Francis  Dunegant,  captain  commandant  of  St. 
Ferdinand,  of  Florisant,  assisted  by  Antoine  Rivierre  and  five 
others  named  ;  where  St.  Francois  Moreau  went  with  Joseph  Mo- 
jeau  at  my  residence;  the  said  Francis  Dunegant  and  the  said 
Frangois  Moreau  declared  and  requested  to  make  his  last  will, 
which  he  pronounced  to  us  in  a  loud  and  intelligible  voice,  as  fol- 
lows, &c. :  '^  Among  other  provisions,  the  testator  names  his  son 
Joseph  universal  legatee,  and  afterwards  declares  it  is  with  the 
reserve,  that  he  shall  reimburse  to  each  of  his  brothers  and  sisters 
|27  silver  out  of  the  estate  of  their  deceased  mother,  and  it  is 
declared  that  Joseph  Moreau  obliges  himself  to  furnish  certain 
articles  annually  to  his  father  during  his  life."  The  testimonium 
is  as  follows :  Done  and  passed  at  St.  Ferdinand,  in  Florisant,  the 
day  and  year  aforesaid,  and  signed  (after  being  read)  before  Don 
Francis  Dunegant,  captain  commanding,  and  the  aforesaid  wit- 
nesses ;  the  said  Francis  Moreau  made  his  ordinary  mark,  &c. 

At  the  time  of  offering  the  will,  the  following  deeds  and  docu- 
ments were  read  in  evidence,  as  bearing  upon  said  will,  and  its 
admissibility  in  evidence:  a  deed  dated  2d  April,  1818,  from 
Joseph  Moreau  and  others,  for  a  lot  on  Third  street,  town  of  St. 
Louis.     In  the  deed  it  is  stated  that  Joseph  Menard,  Aurora,  the 

wife  of  Joseph  Hortiz,  are  children  of Moreau,  aiio^  Menard, 

deceased.  Also,  the  inventory  and  account  of  sales  of  the  estate 
of  Francis  Moreau,  the  inventory  of  the  community  property  of 
Francis  Moreau  and  wife,  under  the  direction  of  Francis  Dune- 
gant,  commandant,  &c. 
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On  the  foregoing  testimony,  the  defendant  moved  the  court  to 
instruct  the  jury  as  follows: 

1.  If  the  jury  find  that  Francis  Moreau,  in  his  lifetime,  was  the 
owner  of  the  lot  in  controversy ;  that  he  died  prior  to  1804,  and 
that  his  two  daughters,  Mrs.  Mallette  and  Mrs.  Cerre,  took  their 
husbands  prior  to  1804,  then  the  several  interests  of  said  daugh- 
ters in  said  lot  became  upon  their  marriage,  and  was  their  para- 
phernal property. 

2.  If  the  jury  find,  as  mentioned  in  instruction  No.  1,  and  fur- 
ther find,  that  in  the  year  1818,  Mallette  and  Pierre  Cerre,  hus- 
bands of  said  daughters,  made  the  deed  read  in  evidence  by  the 
defendants,  then,  under  the  evidence  in  this  cause,  the  jury  may 
presume  that  said  daughters  gave  the  administration  of  said  para- 
phernal property  to  their  husbands,  and  that  the  same  was  alien- 
ated with  their  consent. 

3.  If  the  jury  find,  as  mentioned  in  instruction  No.  1,  and  fur- 
ther find,  that  defendants,  and  those  under  whom  they 
♦claim  have  had  open  and  continued  possession  of  the  lot  [  *  147  ] 
in  question  for  thirty  years  and  more,  before  the  beginning 

of  this  suit,  claiming  to  own  the  same,  then  the  plaintiff  cannot 
recover  any  interest  in  said  lot,  derived  by  Mrs.  Mallette  or  Mrs. 
Cerri  from  their  said  father. 

4.  If  Mrs.  Pingal  was  dead^  leaving  a  child,  at  the  time  of  the 
sheriff's  sale,  under  which  plaintiff  claims,  and  during  all  the  time 
of  the  coverture  of  said  Mrs.  Pingal  the  lot  in  controversy  was  in 
possession  of  defendants,  and  those  under  whom  they  claim,  hold- 
ing the  same  adversely  to  Mrs.  Pingal  and  her  husband,  and  there 
never  was  any  entry  upon  the  part  of  the  wife  or  husband,  then  the 
plaintiff  derived  no  title  to  the  lot  in  controversy  under  Mrs.  Pingal 
or  her  husband. 

The  court  gave  the  first  instruction,  and  refused  the  others,  to 
which  refusal  exception  was  taken. 

It  is  argued  that  the  deed  of  the  heirs  of  Moreau  to  Chouteau,  dated 
September  3,  1818,  and  that  offered  as  the  act  of  Pierre  Beaume  and 
wife,  dated  6th  November,  1819,  ought  to  have  been  admitted  in 
evidence ;  that  the  execution  of  the  last-mentioned  deed  was  fully 
proved  by  proof  of  the  death  of  the  subscribing  witnesses  and  their 
handwriting. 

Some  of  the  grantors  in  this  deed  acknowledged  the  execution  of 
it  before  Thomas  R.  Musick,  a  justice  of  the  peace,  but  there  was  no 
proof  that  Angelique  or  Helen  Cerrfi,  or  Marie  Collin,  had  signed 
or  acknowledged  the  deed,  and  these  were  the  heirs  under  which 
the  plaintiff  claims.     It  was  proved  by  Colonel  O'Fallon,  that  he 
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was  the  executor  of  John  Mullanpliy,  and  that  in  1833  he  recrived 
from  the  son  of  the  deceased  the  title  papers  of  the  estate,  among 
which  was  the  above  original  deed,  with  certain  indorsements. 
And  it  was  proved  that  the  deed  was  in  the  handwriting  of  Guyol, 
a  justice  of  the  peace,  with  whose  handwriting  he  was  well  ac- 
quainted. It  was  also  proved  that  the  signatures,  Antoine  Mal- 
lette,  Pierre  Cerrfe,  and  Joseph  Moreau,  were  in  the  handwriting 
of  Guyol,  and  that  of  Marie  Collin  in  the  handwriting  of  her  hus- 
band, Louis  Collin ;  the  signature,  Ellen  Moreau,  the  wife  of  Pierre 
Cerre,  is  in  the  handwriting  of  Hawley.  Guyol,  tlie  witness  state?, 
was  a  man  of  good  character.  There  was  some  proof  that  Pierre 
Cerre  and  Antoine  Mallette,  after  the  date  of  said  paper,  stated  often 
that  they  had  sold  their  land  to  Pierre  Chouteau,  sen. ;  but  there 
appears  to  be  Ao  proof  that  Angelique  Mallette,  or  Helen  Cerre,  or 
Marie  Collin,  had  ever  stated  or  admitted  that  they  had  parted  with 
their  interest  in  the  land. 

One  of  the  defendant's  witnesses  stated  that  Joseph  Moreau  said^ 
that,  after  the  decease  of  his  father,  he  set  up  a  claim  to 
[  *  148  ]  *the  supcession,  and  that  he  was  imprisoned  for  doing  so, 
and  that  Pierre  Chouteau  had  him  released.  Some  evi- 
dence  was  given  as  to  the  deed  having  been  deposited  in  the  record- 
er's office  for  record,  and  an  indorsement  that  it  was  to  be  handed 
to  Mullanphy. 

The  common  law  was  adopted  in  the  Missouri  Territory  in  1816, 
and  consequently  it  governs  all  subsequent  legal  transactions. 

The  children  of  Moreau,  being  seven  at  the  time  of  his  decease, 
were  reduced,  by  the  death  of  Louis,  intestate,  and  Marie,  who  also 
died  intestate,  to  five.  And  it  seems  that  the  plaintiff  derived  his 
title  from  two  of  the  surviving  daughters,  Angelique  and  Helen, 
and  their  heirs ;  he  therefore  claims  under  Louis,  Marie,  Helen, 
and  Angelique.  It  seems  not  to  be  contested  that  the  property 
vested  in  the  daughters,  under  the  civil  law,  was  paraphernal.  A 
succession  accruing  to  the  wife  during  marriage  is  her  paraphernal 
property,  which  she  may  administer  without  the  consent  or  control 
of  her  husband.  (O'Conner  v,  B  rre,  3  Martin  Lou.  Rep.  455.) 
The  wife  may  give  the  control  of  this  property,  in  writing,  to  her 
husband.     (1  White's  New  Recopilacion,  56,  note  33.) 

The  circuit  court  committed  no  error  in  excluding  from  the  jury 
the  above  deed.  The  execution  of  it,  by  the  parties  under  whom 
the  plaintiff  claims,  is  not  proved,  nor  do  the  facts  relied  on,  from 
which  a  presumption  is  attempted  to  be  drawn  in  favor  of  its  valid- 
ity, authorize  such  presumption.  The/erne*  covert  were  under  dis- 
abilities.    They  could  only  divest  themselves  of  their  rights  in  the 
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mode  specially  authorized.    Their  husbands  had  no  power,  without 
their  concurrence  and  action,  to  convey  their  real  estate. 

The  defendant  offered  to  read  a  certified  copy  of  the  deed,  to  show 
its  condition  at  the  time  it  was  recorded,  but  the  court  refused  to 
permit  such  copy  to  be  read.  If  the  original  deed  was  not  evidence, 
it  is  difficult  to  perceive  for  what  legal  purpose  a  recorded  copy  of 
it  could  be  read.     There  was  no  error  in  this  ruling  by  the  court. 

There  was  no  evidence  that  the  will  had  been  proved,  or  that  the 
conditions  stated  in  it  had  been  complied  with. 

A  deed  dated  2d  April,  1813,  from  Joseph  Moreau  and  his  brothers 
and  sisters,  conveyed  to  Hempstead  and  Farrar  a  lot  which  would 
have  passed  by  the  supposed  will  to  Joseph  Moreau,  had  it  been 
operative.  Also,  there  was  shown  a  sale  bill  of  the  personal  prop- 
erty of  the  estate  on  the  19th  of  April,  1803,  Joseph  Moreau  being 
present,  and  that  he  purchased  a  part  of  the  property  devised  to 
liira  by  the  will. 

Also,  it  was  shown  that  an  administrator  was  duly  ap- 
pointed *on  the  estate  of  Francis  Moreau,  and  his  estate  [*149] 
was  administered  in  the  same  manner  as  if  he. had  died 
intestate. 

By  the  Spanish  law,  a  will  was  required  to  be  proved  by  the 
attesting  witnesses  within  one  month  after  the  decease  of  the  testa- 
tor; and,  when  proved,  it  is  required  to  be  recorded.  (1  White's 
Becopilacion,  111;  2  Moreau  and  Carleton's  Partidas,  975-T)-'7.) 
The  testator  cannot  disinherit  a  child  without  naming  the  child, 
and  the  reasons  for  doing  so.  (1  White's  Re.  107.)  No  heir  can 
claim  a  devise,  without  performing  the  condition  annexed  to  it. 
(1  White's  Re.  103.)  It  is  required  that  he  shall  appear  before  the 
judge,  and  either  accept  or  reject  the  devise.  (1  White '^s  Re.  Ill, 
127.)  None  of  these  requisites  were  performed  by  Joseph  Moreau, 
who  was  made,  by  the  will,  universal  heir. 

If  the  will  was  a  genuine  instrument,  and  Joseph  was  the  uni- 
versal heir,  it  could  not  have  remained  dormant,  it  would  seem,  for 
fifty  years,  or  in  the  archives,  without  being  brought  to  the  light, 
and  having  on  it  some  judicial  action.  But  whether  it  be  a  genu- 
ine instrument  or  not,  it  has  not  been  treated  as  valid,  as  no  claim 
has  been  set  up  under  it,  and  all  the  heirs  have  acted,  in  regard  to 
the  estate  of  their  father,  as  though  he  had  died  intestate. 

Neither  the  deed  to  Chouteau,  nor  the  will,  can  be  admitted  in 
evidence,  without  proof,  as  an  ancient  instrument.  The  rule  em- 
braces no  instrument  which  is  not  valid  upon  its  face,  and  which 
does  not  contain  every  essential  requirement  of  the  law  under  which 
it  was  made.    Neither  the  deed  nor  the  will  comes  within  the  rule, 
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and  we  think  the  court  very  properly  excluded  them  both  from  the 
jury. 

In  regard  to  the  second^  third,  and  fourth  instructions,  which 
the  court  refused  to  give  to  the  jury,  there  was  no  error. 

As  early  as  December  17,  1818,  the  territorial  legislature  passed 
an  act  limiting  real  actions,  which  remains  in  force.  The  act 
abolished  all  the  rules  of  prescriptipn  under  the  Spanish  law,  and 
substituted  a  limitation  of  twenty  years  after  action  accrued,  and, 
in  case  of  disability  by  coverture,  twenty  years  after  it  ceased.  In 
1820,  it  appears  Mullanphy  took  possession  of  a  part  of  the  prem- 
ises in  controversy,  and  from  that  time  retained  possession.  Some 
of  the  husbands  had  a  life  estate  in  the  lands ;  but  whether  this 
was  so  oj  not  is  immaterial,  as  there  is  no  bar  to  the  claim  of  the 
plaintiff  by  the  statute  of  limitations. 

By  an  act  ^'prescribing  the  time  for  commencing  actions,"  ap- 
proved March  10,  1835,  (Eevised  Code,  396,)  it  is  declared,  in  the 
11th  section,  that  ''the  provisions  of  this  act  shall  not  apply 
to  any  action  commenced,  nor  to  any  cause  where  the 
[  *  150  ]  *  right  of  action  or  entry  shall  have  accrued,  before  the 
time  when  this  act  takes  effect,  but  the  same  shall  remain 
subject  to  the  laws  now  in  force,'' 

It  will  be  observed,  that  the  limitation  act  of  1818,  being  still 
in  force,  cannot  operate  on  any  of  the  femes  covert  of  whom  the 
plaintiff  claims.  It  did  not  begin  to  run  against  them  until  they 
become  discovert,  from  which  time  it  required  twenty  years  to  bar 
their  right.  Under  such  circumstances,  no  presumption  can  arise 
against  them,  as  they  had  no  power  to  prosecute  any  one  who 
entered  upon  their  land.  No  laches  can  be  charged  against  them 
until  discoverture ;  and  there  is  no  ground  to  say  that  either  the 
statute  or  lapse  of  time,  since  that  period,  can  affect  the  rights  of 
the  plaintiff,  or  of  those  under  whom  he  claims.  The  court,  there- 
fore, did  not  err  in  refusing  to  give  to  the  jury  the  instructions 
requested. 

Upon  the  whole,  the  judgment  of  the  circuit  court  is  affirmed, 
with  costs. 
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WiLUAM  E.  Post  and  others,  Appellantfl,  v.  John  H.  Jones  and 

others. 
19  H.  160. 
Admiraltt — Mastbk's  Right  to  Sell — Salvage.  ^ 

1.  It  is  andoabtedly  true  that  a  master  has  the  right,  under  extraordinary  circum* 
staDceft,  to  sell  the  vessel  and  the  cargo;  bat  the  circamstances  ander  which  the  sale 
is  made  are  always  open  to  a  rigid  scrutiny. 

2.  In  all  cases  where  such  sale  has  been  held  valid,  there  is  implied  a  market  for  the 
article  eold,  a  chance  for  competition,  and  money  to  pay  for  the  thing  sold.  Hence 
a  sale  on  a  bleak  coast  of  Behring's  Straits,  with  no  competition,  and  no  money 
actually  paid,  tbe  purchasers  bidding  a  nominal  price  instead  of  becoming  ealTore, 
is  void. 

3.  But  as  the  vessel  and  cargo  were  derelict,  and  lost  but  for  the  aid  of  the  salvors, 
they  shall  be  allowed  reasonable  salvage. 

4.  Under  the  circumstances  of  this  case  a  moiety  of  the  cargo  saved  is  a  fair  allowance 
for  salvage,  and  freight  should  be  allowed  on  the  other  moiety  from  Behring's  Straita 
to  New  York. 

This  was  an  appeal  from  the  circuit  court  for  the  southern  dis- 
trict of  New  York. 

The  facts  are  fully  set  forth  in  the  opinion. 

Mr.  0*  Connor y  for  appellants. 

Mr.  Lordy  for  appellees. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.  [  *  156  ] 

The  libellants,  owners  of  the  ship  Richmond  and  cargo, 
filed  the  libel  in  this  case  for  an  adjustment  of  salvage. 

They  allege,  that  the  ship  Bichmond  left  the  port  of  Cold  Spring, 
Long  Island,  on  a  whaling  voyage  to  the  North  and  South  Pacific 
ocean,  in  July,  1846;  that  on  the  2d  of  August,  1849,  in  success- 
ful prosecution  of  her  voyage,  and  having  nearly  a  full  cargo,  she 
was  run  upon  some  rocks  on  the  coast  of  Behring's  Straits,  about 
a  half  mile  from  shore;  that  while  so  disabled,  the  whaling  ships 
Elizabeth  Frith  and  the  Panama,  being  in  the  same  neighborhood, 
and  abotit  to  return  home,  but  not  having  full  cargoes,  each  took 
on  board  some  seven  or  eight  hundred  barrels  of  oil  and  a  large 
quantity  of  whalebone  from  the  Bichmond ;  that  these  vessels  have 
arrived  in  the  port  of  Sag  Harbor,  and  their  owners  are  proceeding 
to  sell  said  oil,  &c.y  without  adjusting  or  demanding  salvage, 
unjustly  setting  up  a  pretended  sale  of  the  Bichmond  and  her  cargo 
to  them  by  her  master. 

The  libellants  pray  to  have  possession  delivered  to  them  of  the 
oil,  &c.,  or  its  proceeds,  if  sold,  subject  to  ^'salvage  and  freight.*' 
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The  claimants,  who  are  owners  of  the  ships  Frith  and  Panama, 
allege,  in  their  answer,  that  the  Richmond  was  wholly  and  irrevo- 
cably wrecked ;  that  her  officers  and  crew  had  abandoned  her,  and 
gone  on  a  barren  and  uninhabited  shore  near  by ;  that 
[  *  157  ]  *  there  were  no  inhabitants  or  persons  on  that  part  of  the 
globe,  from  whom  any  relief  could  be  obtained,  or  who 
would  accept  her  cargo,  or  take  charge  thereof,  for  a  salvage  com- 
pensation; that  the  cargo  of  the  Bichmond,  though  valuable  in  a 
good  market,  was  of  little  or  no  value  where  she  lav;  that  the  sea- 
son during  which  it  was  practicable  to  remain  was  nigh  its  close; 
that  the  entire  destruction  of  both  vessel  and  cargo  was  inevitable, 
and  the  loss  of  the  lives  of  the  crew  almost  certain ;  that,  under 
these  circumstances,  the  master  of  the  Bichmond  concluded  to  sell 
the  vessel  at  auction^  and  so  much  of  her  cargo  as  was  desired  by 
the  persons  present,  which  was  done  on  the  following  day,  with 
the  assent  of  the  whole  ship's  company. 

Bespondents  aver  that  this  sale  was  a  fair,  honest,  and  valid  sale 
of  the  property,  made  from  necessity,  in  good  faith,  and  for  the 
best  interests  of  all  concerned,  and  that  they  are  the  rightful  and 
bona  fide  owners  of  the  portions  of  the  cargo  respectively  purchased 
by  them. 

The  district  court  decreed  in  favor  of  claimants;  on  appeal  to 
the  circuit  court,  this  decree  was  reversed  ;  the  sale  was  pronounced 
void,  and  the  respondents  treated  as  salvors  only,  and  permitted  to 
retain  a  moiety  of  the  proceeds  of  the  property  as  salvage. 

The  claimants  have  appealed  to  this  court,  and  the  questions 
proposed  for  our  consideration  are,  1st,  whether,  under  the  peculiar 
circumstances  of  this  case,  the  sale  should  be  treated  as  conferring 
a  valid  title ;  and^  if  not,  2d,  whether  the  salvage  allowed  was 
sufficient. 

1.  In  the  examination  of  the  first  question,  we  shall  not  inquire 
whether  there  is  any  truth  in  the  allegation  that  the  master  of  the 
Bichmond  was  in  such  a  state  of  bodily  and  mental  infirmity  as 
to  render  him  incapable  of  acting ;  or  whether  he  was  governed 
wholly  by  the  undue  influence  and  suggestions  of  his  brother,  the 
master  of  the  Frith.  For  the  decision  of  this  point,  it  will  not  be 
found  necessary  to  impute  to  him  either  weakness  of  intellect  or 
want  of  good  iiEtith. 

It  cannot  be  doubted  that  a  master  has  power  to  sell  both  vessel 
and  cargo  in  certain  cases  of  absolute  necessity.  This,  though  now 
the  received  doctrine  of  the  modern  English  and  American  cases, 
has  not  been  universally  received  as  a  principle  of  maritime  law. 
The  Consulado  del  Mare  (art.  253)  allows  the  master  a  power  to 
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sell,  when  a  vessel  becomes  unseaworthy  from  age ;  while  the  laws 
of  Oleron  and  Wisby,  and  the  ancient  French  ordinances,  deny 
such  power  to  the  master  in  any  case.  The  reason  given  by  Valin 
is,  that  such  a  permission,  under  any  circumstances,  would  tend 
to  enoourage  fraud.  But  while  the  power  is  not  denied, 
its  exercise  should  be  closely  *  scrutinized  by  the  court,  [*158] 
lest  it  be  abused.  Without  pretending  to  enumerate  or 
classify  the  multitude  of  cases  on  this  subject,  or  to  state  all  the 
possible  conditions  under  which  this  necessity  may  exist,  we  may 
say  that  it  is  applied  to  cases  where  the  vessel  is  disabled,  stranded, 
or  sunk ;  where  the  master  has  no  means  and  can  raise  no  funds  to 
repair  her  so  as  to  prosecute  his  voyage ;  yet,  where  the  spes  recuper- 
andiy  may  have  a  value  in  the  market,  or  the  boats^  the  anchor^ 
or  the  rigging,  are  or  may  be  saved,  and  have  a  value  in  market ; 
where  the  cargo^  though  damaged,  has  a  value,  because  it  has  a 
market,  and  it  may  bo  for  the  interest  of  all  concerned  that  it  be 
8old«  All  the  cases  assume  the  fact  of  a  sale,  in  a  civilized  country, 
where  men  have  money,  where  there  is  a  market  and  competition. 
They  have  no  application  to  wreck  in  a  distant  ocean,  where  the 
property  is  derelict,  or  about  to  become  so,  and  the  person  who  has 
it  in  his  power  to  save  the  crew  and  salve  the  cargo  prefers 
to  drive  a  bargain  with  the  master.  The  necessity  in  such  a  case 
may  be  imperative,  because  it  is  the  price  of  safety,  but  it  is  not  of 
that  character  which  permits  the  master  to  exercise  this  power. 

As  many  of  the  circumstances  attending  this  case  are  peculiar 
and  novel,  it  may  not  be  improper  to  give  a  brief  statement  of 
them.  The  Richmond,  after  a  ramble  of  three  years  on  the  Pacific, 
in  pursuit  of  whales,  had  passed  through  the  sea  of  Anadin,  and 
was  near  Behring's  Straits,  in  the  Arctic  ocean,  on  the  2d  of  August^ 
1849.  She  had  nearly  completed  her  cargo,  and  was  about  to  re- 
turn ;  but,  during  a  thick  fog,  she  was  run  upon  rocks,  within  half 
a  mile  of  the  shore,  and  in  a  situation  from  which  it  was  impossi- 
ble to  extricate  her.  The  master  and  crew  escaped  in  their  boats 
to  the  shore,  holding  communication  with  the  vessel,  without  much 
difficulty  or  danger.  They  could  probably  have  transported  the 
cargo  to  the  beach,  but  this  would  have  been  unprofitable  labor,  as 
its  condition  would  not  have  been  improved.  Though  saved  from 
the  ocean,  it  would  not  have  been  safe.  The  coast  was  barren ; 
the  few  inhabitants,  savages  and  thieves.  This  ocean  is  navigable 
for  only  about  two  months  in  the  year  ;  during  the  remainder  of 
the  year  it  is  sealed  up  with  ice.  The  winter  was  expected  to  com- 
mence within  fifteen  or  twenty  days,  at  farthest.  The  nearest  port 
of  safety  and  general  commercial  intercourse  was  at  the  Sandwich 
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Islands,  five  thousand  miles  distant.  Their  only  hope  of  escape  from 
this  inhospitable  region  was  by  means  of  other  whaling  vessels,  which 
were  known  to  be  cruising  at  no  great  distance,  and  who  had  been  in 
company  with  the  Richmond,  and  had  pursued  the  same  coarse. 

On  the  5th  of  August  the  fog  cleared  off,  and  the  ship 
[  *  159  ]  *  Elizabeth  Frith  was  seen  at  a  short  distance.  The  o£Bccrs 
of  the  Richmond  immediately  went  on  board,  and  the 
master  informed  the  master  of  the  Frith  of  the  disaster  which  had 
befallen  the  Richmond.  He  requested  him  to  take  his  crew  on 
board,  and  said  ^^  You  need  not  whale  any  more  ;  there  is  plenty 
of  oil  there,  which  you  may  take,  and  get  away  as  soon  as  possi- 
ble." On  the  following  day  they  took  on  board  the  Frith  about 
300  barrels  oil  from  the  Richmond.  On  the  6th,  the  Panama  and 
the  Junior  came  near  ;  they  had  not  quite  completed  their  cargoes ; 
as  there  was  more  oil  in  the  Richmond  than  they  could  all  take,  it 
was  proposed  that  they  also  should  complete  thei.r  cargoes  in  the 
same  way.  Captain  Tinkham,  of  the  Junior,  proposed  to  take  part 
of  the  crew  of  the  Richmond,  and  said  he  would  take  part  of  the 
oily  '^provided  it  was  put  up  and  sold  at  auction."  In  pursuance 
of  this  suggestion,  advertisements  were  posted  on  each  of  the  three 
vessels,  signed  by  or  for  the  master  of  the  Richmond.  On  the  fol- 
lowing day  the  forms  of  an  auction  sale  were  enacted  ;  the  master 
of  the  Frith  bidding  one  dollar  per  barrel  for  as  much  as  he  needed, 
and  the  others  seventy-five  cents.  The  ship  and  tackle  were  sold  for 
five  dollars  ;  no  money  was  paid,  and  no  account  kept  or  bill  of  sale 
made  out.  Each  vessel  took  enough  to  complete  her  cargo  of  oil 
and  bone.  The  transfer  was  effected  in  a  couple  of  days,  with 
some  trouble  and  labor,  but  little  or  no  risk  or  danger,  and  the 
vessels  immediately  proceeded  on  their  voyage,  stopping  aa  usual 
at  the  Sandwich  Islands. 

Now,  it  is  evident,  from  this  statement  of  the  facts,  that,  although 
the  Richmond  was  stranded  near  the  shore  upon  which  her  crew 
and  even  her  cargo  might  have  been  saved  from  the  dangers  of  the 
sea,  they  were  really  in  no  better  situation  as  to  ultimate  safety  than 
if  foundered  or  disabled  in  the  midst  of  the  Pacific  ocean.  The  crew 
were  glad  to  escape  with  their  lives.  The  ship  and  cargo,  though 
not  actually  derelict,  must  necessarily  have  been  abandoned.  The 
contrivance  ot  an  auction  sale,  under  such  circumstances,  where  the 
niaster  of  the  Richmond  was  hopeless,  helpless,  and  passive — where 
there  was  no  market,  no  money,  no  competition — where  one  party 
had  absolute  power,  and  the  other  no  choice  but  submission — where 
the  vendor  must  take  what  is  offered  or  get  nothing — is  a  trans- 
action which  has  no  characteristic  of  a  valid  contract.     It  has  been 
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contended  by  the  claimants  that  it  would  be  a  great  hardship  to 
treat  this  sale  as  a  nullity,  and  thus  compel  them  to  assume  the 
character  of  salvors,  because  they  were  not  bound  to  save  this  prop- 
erty, especially  at  so  great  a  distance  from  any  port  of  safety,  and 
in  a  place  where  they  could  have  completed  their  cargo  in 
a  short  time  from  their  own  *catchings,  and  where  sal-  [*160] 
vage  would  be  no  compensation  for  the  loss  of  this  oppor- 
tunity. The  force  of  these  arguments  is  fully  appreciated,  but  we 
think  they  are  not  fully  sustained  by  the  facts  of  the  case.  Whales 
may  have  been  plenty  around  their  vessels  on  the  6th  and  *Ith  of 
August,  but,  judging  of  the  future  from  the  past,  the  anticipation 
of  filling  up  their  cargo  in  the  few  days  of  the  season  in  which  it 
would  be  safe  to  remain,  was  very  uncertain,  and  barely  probable. 
The  whales  were  retreating  totvards  the  north  pole,  where  they 
could  not  be  pursued,  and,  though  seen  ia  numbers  on  one  day, 
they  would  disappear  on  the  next ;  and,  even  when  seen  in  greatest 
numbers,  their  capture  was  uncertain.  By  this  transaction,  the 
vessels  were  enabled  to  proceed  at  once  on  their  home  voyage ;  and 
the  certainty  of  a  liberal  salvage  allowance  for  the  property  rescued 
will  be  ample  compensation  for  the  possible  chance  of  greater  profits, 
by  refusing  their  assistance  in  saving  their  neighbor's  property. 

It  has  been  contended,  also,  that  the  sale  was  justifiable  and  valid, 
because  it  was  better  for  the  interests  of  all  concerned  to  accept  what 
was  offered,  than  suffer  a  total  loss.  But  this  argument  proves  too 
much,  as  it  would  justify  every  sale  to  a  salvor.  Courts  of  admi* 
ralty  will  enforce  contracts  made  for  salvage  service  and  salvage 
compensation,  where  the  salvor  has  not  taken  advantage  of  his 
power  to  make  an  unreasonable  bargain ;  but  they  will  not  tolerate 
the  doctrine  that  a  salvor  can  take  the  advantage  of  his  situation, 
and  avail  himself  of  the  calamities  of  others  to  drive  a  bargain  ; 
nor  will  they  permit  the  performance  of  a  public  duty  to  be  turned 
into  a  traffic  of  profit.  (See  1  Sumner,  210.)  The  general  interests 
of  commerce  will  be  much  better  promoted  by  requiring  the  salvor 
to  trust  for  compensation  to  the  liberal  recompense  usually  awarded 
by  courts  for  such  services.  We  are  of  opinion,  therefore,  that 
the  claimants  have  not  obtained  a  valid  title  to  the  property  in  dis- 
pute, but  must.be  treated  as  salvors. 

2.  As  to  the  amount  of  salvage. 

While  we  assent  to  the  general  rule  stated  by  this  court,  in 
Hobart  v.  Dorgan,  (10  Peters,  119,)  that  *^it  is  against  policy  and 
public  convenience  to  encourage  appeals  of  this  sort  in  matters  of 
discretion,''  yet  it  is  equally  true,  that  where  the  law  gives  a  party 
an  appeal,  he  has  a  right  to  demand  the  conscientious  judgment  of 
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the  appellate  court  on  every  question  arising  in  the  cause.  Hence 
many  cases  are  to  be  found  where  the  appellate  court  have  either 
increased  or  diminished  the  allowance  of  salvage  originally  made, 
even  where  it  did  not  '*  violate  any  of  the  just  principles  which  should 
regulate  the  subject."  (See  The  Thetis,  2  Knapp,  410.) 
[  *  161  ]  *  Where  it  is  not  fixed  by  statute,  the  amount  of  salvage 
must  necessarily  rest  on  an  enlarged  discretion,  according 
to  the  circumstances  of  each  case. 

The  case  before  us  is  properly  one  of  derelict.  In  such  cases,  it 
has  frequently  been  asserted^  as  a  general  rule,  that  the  compen- 
sation should  not  be  more  than  half  nor  less  than  a  third  of  the 
property  saved.  But  we  agree  with  Dr.  Lushington^  (The  Flor- 
ence,  20  E.  L.  and  C.  R.  622,)  '^that  the  reward  in  derelict  cases 
should  be  governed  by  the  same  principles  as  other  salvage  cases — 
namely,  danger  to  property,  value,  risk  of  life,  skill,  labor,  and 
the  duration  of  the  service ; "  and  that  **  no  valid  reason  can  be  as- 
signed for  fixing  a  reward  for  salving  derelict  property  at  a  moiety 
or  any  given  proportion ;  and  that  the  true  principle  is,  adequate 
reward,  acqording  to  the  circumstances  of  the  case."  (See,  also. 
The  Thetis,  cited  above.) 

The  peculiar  circumstances  of  this  case,  which  distinguish  it 
from  all  others,  and  which  would  justify  the  most  liberal  allow- 
ance for  salvage,  is  the  distance  from  the  home  port,  twenty-seven 
thousand  miles ;  and  from  the  Sandwich  Islands,  the  nearest  port 
of  safety,  five  thousand  miles.  The  transfer  of  the  property  from 
the  wreck  required  no  extraordinary  exertions  or  hazards,  nor  any 
great  delay.  The  greatest  loss  incurred  was  the  possible  chance, 
that  before  the  season  closed  in,  the  salving  vesf;els  might  have 
taken  a  full  cargo  of  their  own  oil.  But  we  think  this  uncertain 
and  doubtful  speculation  will  be  fairly  compensated  by  the  cer- 
tainty ot  a  moiety  of  the  salved  property  at  the  first  port  of  safety. 
The  libellants  claim  only  the  balance,  ''after  deducting  salvage 
and  freight,*'  conceding  that,  under  the  circumstances,  the  salvors 
were  entitled  to  both.  When  the  property  was  brought  to  a  port 
of  safety,  the  salvage  service  was'complete,  and  the  salvors  should 
be  allowed  freight  for  carrying  the  owners'  moiety  over  twenty 
thousand  miles  to  a  better  market,  at  the  home  port.  As  this  case 
has  presented  very  unusual  circumstances,  and  as  we  think  the 
claimants  have  acted  in  good  faith  in  making  their  defense,  all  the 
taxed  costs  should  be  paid  out  of  the  fund  in  court. 

The  case  is  therefore  remitted  to  the  circuit  court,  to  have  the 
amount  due  to  each  party  adjusted,  according  to  the  principles 
stated. 
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THE  BRIG  ANN  ELIZABETH.  t^t-^ 

L-ed584 

E.  J.  Dupont  db  Nemoubs  &  Co.,  Appellants,  v.  John  Vance  and      g{^ 

others. 

19  H.  162. 

Seawobthiness — Liability  of  Vessel  to  General  Averaqe  for  Jettison— Plead- 
ings IN  Admiralitt. 

1.  CoDsideration  of  what  constitutes  seaworthiness  in  a  Yessel.  Capacity  to  resist  ordi- 
nary action  of  the  sea  daring  the  voyage,  without  loss  or  damage  to  the  cargo. 

2.  Where  a  cargo  has  been  lawfully  jettisoned  to  save  the  vessel,  the  owner  of  the  cargo 
has  a  maritime  lien  on  the  vessel  for  its  contributory  share  of  the  general  average 
compensation. 

3.  This  lien  may  be  enforced  by  a  proper  proceeding  in  rem  against  the  vessel  and  the 
residue  of  the  cargo,  if  it  has  not  been  delivered. 

4.  The  rules  of  pleading  in  admiralty  are  simple,  and  free  from  technicalities ;  there- 
fore, though  the  libel  be  for  a  failure  to  deliver  the  cargo,  if  the  defense  set  up  shows 
a  jettison  for  which  the  vessel  is  liable  to  contribution  on  general  average  to  the 
libellants,  the  court  may  decree  in  favor  of  libellants  on  such  pleadings  the  amount 
80  due.    There  is  no  such  thing  as  a  technical  variance  in  admiralty  practice. 

This  was  an  appeal  from  the  circuit  court  for  the  eastern  district 
of  Louisiana,  and  the  case  is  well  stated  in  the  opinion. 

Mr.  Gerhard^  for  appellants. 

Mr,  Bayardy  for  appellees. 

*  Mr.  Justice  Curtis  delivered  the  opinion  of  the  court.  [  *  165  ] 

This  IS  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Louisiana. 

The  libel  alleges  that  the  appellants  shipped  on  board  the  brig   * 
Ann  Elizabeth,  at  Wilmington,  in  the  State  of  Delaware,  a  large 
quantity  of  gunpowder,  to  be  carried  to  New  Orleans,  in  the 
State  of  Louisiana;  and  that,  on  the  shipment  thereof, 
*  bills  of  lading,  in  the  usual  form,  were  signed  by  the  [  *  166  ] 
master  of  the  brig;  that,  according  to  the  invoices  of  the 
merchandise,  specified  in  the  bills  of  lading,  its  value  was  |7,233.- 
75 ;  that,  on  the  arrival  of  the  brig  at  New  Orleans,  the  libellants 
required  the  delivery  of  the  merchandise  thus  shipped,  but  they 
received  only  a  part  thereof;  and  that  the  part  not  delivered  con- 
sisted of  1,646  packages,  which,  according  to  the  same  invoice  val- 
uation, amounted  to  the  sum  of  $5,936.54. 

The  libel  further  alleges  that  no  part  of  that  sum  has  been  paid 
to  the  libellants ;  and  it  prays  process  against  the  brig,  and  a  de- 
cree for  the  damages  thus  demanded,  and  for  such  other  relief  as 
shall  to  law  and  justice  appertain. 
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The  master  of  the  brig,  intervening  for  his  own  interest  and  that 
of  his  part  owners,  admits  that  the  shipment  of  goods  was  made,  as 
alleged  in  the  libel;  but  propounds  that,  in  the  course  of  the  voy- 
age, it  became  necessary,  for  the  safety  of  all  concerned,  through 
the  perils  and  dangers  of  the  seas,  to  make  a  jettison  of  that  part 
of  the  libellant's  goods  which  were  shipped  and  not  delivered. 

The  first  question  is,  whether  the  claimant  has  shown,  in  sup- 
port of  his  defensive  allegation,  that  the  jettison  was  occasioned  by 
a  peril  of  the  sea.  If  it  was,  then  the  carrier  is  exonerated  from 
the  delivery  of  the  merchandise,  and  has  only  to  respond  for  that 
part  of  its  value  which  is  his  just  contributory  share  towards  in- 
demnity for  the  common  loss  by  the  jettison.  A  jettison,  the  neces- 
sity for  which  was  occasioned  solely  by  a  peril  of  the  sea,  is  a  loss 
by  a  peril  of  the  sea,  and  within  the  exception  contained  in  the  bill 
of  lading. 

But,  if  the  unseaworthiness  of  the  vessel,  at  the  time  of  sailing 
on  the  voyage,  caused,  or  contributed  to  produce,  the  necessity  for 
the  jettison,  the  loss  is  not  within  the  exception  of  perils  of  the  seas. 

That  there  was  such  a  necessity  for  this  jettison  as  justified  the 
master  in  making  it,  we  think,  is  proved.  In  the  case  of  Lawrence 
V.  Minturn,  (IT  How.  109,)  this  court  had  occasion  to  consider  the 
extent  of  the  authority  of  the  master  to  make  a  jettison.  We  then 
held,  that  ^4f  he  was  a  competent  master ;  if  an  emergency  actu- 
ally existed,  calling  for  a  decision  whether  to  make  a  jettison  of  a 
part  of  the  cargo ;  if  he  appears  to  have  arrived  at  his  decision, 
with  due  deliberation,  by  a  fair  exercise  of  his  skill  and  discretion, 
with  no  unreasonable  timidity,  and  with  an  honest  intent  to  do  his 
duty,  the  jettison  is  lawful.  It  will  be  deemed  to  have  been  neces- 
sary for  the  common  safety,  because  the  person  to  whom  the  law 
has  entrusted  authority  to  decide  upon  and  make  it,  has  duly  exer- 
cised that  authority." 
[  *  167  ]  *  We  find  the  case  at  bar  is  within  this  rale.  We  do 
not  detail  the  evidence,  because  the  authority  of  the  mas- 
ter to  make  the  jettison  has  not  been  seriously  controverted. 

This  part  of  the  case  turns  upon  the  other  inquiry,  whether  the 
vessel  was  unseaworthy  for  the  voyage,  when  it  was  begun. 

It  is  the  hull  of  the  vessel  which  is  alleged  to  have  been  unsea- 
worthy. To  constitute  seaworthiness  of  the  hull  of  a  vessel  in  re- 
spect to  cargo,  the  hull  must  be  so  tight^  stanch,  and  strong  as  to  be 
competent  to  resist  all  ordinary  action  of  the  sea,  and  to  prosecute 
and  complete  the  voyage  without  damage  to  the  cargo  under  deck. 

If  a  vessel,  during  the  voyage,  has  leaked  so  much  as  to  injure 
the  cargo,  or  render  a  jettison  of  it  necessary,  one  mode  of  testing 
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seaworthiness  is,  to  ascertain  what  defects,  occasioning  leakage, 
were  found  in  the  vessel  at  the  end  of  the  voyage ;  and  then  to 
inquire  which  of  those  defects  are  attributable  to  perils  of  the  seas, 
encountered  during  the  voyage,  and  which,  if  any,  existed  when  it 
was  begun ;  and  if  any  of  the  latter  .be  found,  the  remaining  inquiry 
is,  whether  they  were  such  as  to  render  the  vessel  incompetent  to 
resist  the  ordinary  attacks  of  the  sea,  in  the  course  of  the  particular 
voyage,  without  damage  or  loss  of  cargo. 

This  vessel,  on  her  arrival  at  New  Orleans,  was  taken  into  dock, 
and  examined.  She  was  found  to  be  a  new  vessel,  and  that  she 
had  been  strained.  A  but,  about  midships,  at  or  near  the  third 
or  fourth  streak,  was  started.  The  hood-ends  forward  were  also 
strained,  and,  on  trial,  it  was  found  they  would  take  about  a  thread 
of  oakum. 

Two  worm  holes  were  also  found  in  her  bow,  about  three-eighths 
of  an  inch  in  diameter — one  about  three  streaks  from  the  keel,  the 
other  a  little  higher  up.  As  the  vessel  was  new,  there  seems  to  be 
no  doubt  these  holes  were  in  the  plank  when  put  on  the  vessel,  but 
from  some  cause  remained  undiscovered. 

The  vessel  sailed  from  Wilmington  on  the  afternoon  of  the  21st 
of  December,  1852.  The  wind  being  northeast  and  strong,  the 
vessel  came  to  anchor  at  Reedy  Island,  and  on  the  22d  proceeded 
to  sea.  The  master,  being  a  part  owner  and  claimant,  has  not  been 
examined.  The  first  ojQScer  appears  to  have  died  before  the  proofs 
were  taken  in  the  circuit  court.  No  account  is  given  of  the  second 
officer  or  the  crew,  except  one  seaman,  who,  together  with  two 
passengers,  have  been  examined  on  the  part  of  the  claimants,  to 
prove  the  occurrences  of  the  voyage.  It  would  have  been  more 
satisfactory  to  have  had  the  evidence  of  one  or  more  officers  of  the 
vessel,  and  especially  of  the  mate,  with  his  log-book.  Still,  these 
three  witnesses  do  satisfactorily  show,  that  on  the  night 
of  the  23d  of  December,  *  the  brig  encountered  a  strong  [  *  168  ] 
gale  and  heavy  seas,  causing  her  to  labor  and  strain  badly. 
This  weather  continued,  and  the  sea  became  more  heavy,  up  to  the 
night  of  the  27th.  Until  about  8  o'clock  that  night,  it  was  not 
known  the  vessel  was  leaking;  but,  on  sounding  the  pumps  at 
that  time,  it  was  found  that  the  vessel  had  two  feet  of  water  in  the 
hold.  The  pumps  were  manned  and  kept  going,  but  the  leak  in- 
creased two  feet  in  about  two  hours.  The  jettison  was  then  made, 
and  the  vessel  so  far  relieved  that  the  pumps  could  control  the 
leak,  and  the  vessel,  with  the  residue  of  the  cargo,  arrived  at  New 
Orleans. 

It  is  manifest  that  the  vessel  encountered  extraordinary  action  of 
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the  sea ;  and,  as  the  vessel  appears  to  have  been  new,  and  gene- 
rally stanch  and  well  fastened,  the  defects  found  at  New  Orleans, 
except  the  worm  holes,  are  fairly  attributable  to  this  cause.  The 
starting  of  a  but,  and  the  opening  of  the  hood-ends  of  a  new  vessel 
of  ordinary  strength,  indicate  a  very  uncommon  degree  of  strain  ; 
and  such  defects  would  alone  account  for  the  amount  of  leakage 
of  a  vessel  heavily  laden,  and  exposed  to  such  a  sea  as  is  described. 

We  do  not  think  the  existence  of  the  worm-holes  amount  to  un- 
seaworthiness. Any  leak  which  might  have  been  occasioned  by 
them  in  any  ordinary  sea  does  not  appear  to  have  been  such  as  the 
pumps  could  not  control,  without  damage  to  the  cargo.  All  ves- 
sels have  leaks  ;  and,  independent  of  the  strains  received  from  the 
violent  action  of  the  sea,  we  are  not  satisfied  this  vessel  would  have 
leaked  so  much  that  the  pumps  could  not  have  controlled  the  water 
in  her  hold,  and  prevented  its  doing  damage  to  the  cargo. 

We  find,  therefore,  that  the  vessel  is  exonerated  from  the  claim 
for  the  full  value  of  the  merchandise  ;  and  the  remaining  question 
is,  whether  the  vessel  is  chargeable  with  any  part  of  the  value  of 
the  merchandise  in  this  cause. 

When  a  lawful  jettison  of  cargo  is  made,  and  the  vessel  and  its 
remaining  cargo  are  thereby  relieved  from  the  impending  peril, 
and  ultimately  arrive  in  the  port  of  destination,  though  the  ship- 
per has  not  a  lien  on  the  vessel  for  the  value  of  his  merchandise 
jettisoned,  he  has  a  lien  for  that  part  of  its  value  which  the  vessel 
and  its  freight  are  bound  to  contribute  towards  his  indemnity  for 
the  sacrifice  which  has  been  made  for  the  common  benefit.  And 
this  lien  on  the  vessel  is  a  maritime  lien,  operating  by  the  mari- 
time law  as  a  hypothecation  of  the  vessel  and  capable  of  being  en- 
forced by  proceedings  in  rem. 

The  right  of  the  shipper  to  resort  to  the  vessel  for  claims  grow- 
ing directly  out  of  his  contract  of  affreightment,  has  very  long  ex- 
.  isted  in  the  general  maritime  law.  It  is  found  asserted 
[  *  169  ]  *  in  a  variety  of  forms  in  the  Consulado,  the  most  ancient 
and  important  of  all  the  old  codes  of  sea  laws,  (see  chaps. 
63,  106,  227,  254,  259  ;)  and  the  maxim  that  the  ship  is  bound  to 
the  merchandise,  and  the  merchandise  to  the  ship,  for  the  perform- 
ance of  the  obligations  created  by  the  contract  of  affreightment,  is 
a  settled  rule  of  our  maritime  law.  (The  Schooner  Freeman,  18 
How.  182 ;  The  Ship  Packet,  3  Mason,  261 ;  The  Volunteer,  1 
Sum.  550;  The  Reeside,  2  Sum.  467;  The  Rebecca,  Ware's  R. 
188 ;  The  Phoebe,  lb.  263 ;  The  Waldo,  Davies's  R.  161 ;  The 
Gold  Hunter,  1  Blatch.  and  How.  305.) 

Pothier  declares  (Treatise  of  Charter-parties,  preliminary  chapter 
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on  Average)  that  the  right  to  contribution  in  general  average  is 
dependent  on  the  contract  of  affreightment,  which  embraces  in 
effect  an  undertaking,  that  if  the  goods  of  the  shipper  are  damaged 
for  the  common  benefit,  he  shall  receive  a  due  indemnity  by  contri- 
bution from  the  owners  of  the  ship,  and  of  other  merchandise  bene- 
fited by  the  sacrifice. 

The  power  and  duty  of  the  master  to  retain  and  cause  a  judicial 
sale  of  the  merchandise  saved,  has  also  been  long  established. 
(Consulado  del  Mare,  ch.  51,  52,  53,  and  note  I  in  vol.  3,  p.  103 
of  Pardessus's  Collection;  Laws  of  Oleron,  art.  9;  Ord.  de  la  Ma- 
rine, Liv.  3,  tit.  8,  sec.  21,  25 ;  Nesbit  on  Ins.  135 ;  Strong  v.  New 
York  Firemen's  Insurance  Company,  11  John.  R.  323;  Simouds  v. 
White,  2  B.  and  C.  805;  Loring  v.  The  Neptune  Insurance  Com- 
pany, 20  Pick.  411;  3  Kent.  Com.  243,  244.)  And  this  right  to 
enforce  a  judicial  sale,  through  what  we  term  a  lien  in  rem,  is  not 
confined  to  the  merchandise,  but  extends  to  the  vessel. 

Emerigon,  (ch.  12,  sec.  43,)  speaking  generally  of  an  action  of 
contribution,  says  it  is  in  its  nature  a  real  action.  Cassaregis,  (dis. 
45,  N.  34,)  ^^eat  in  rem  scripta," 

It  would  be  extraordinary  if  the  right  to  a  lien  were  not  recipro- 
cal; if  it  existed  in  favor  of  the  vessel,  when  sacrifice  was  made  of 
part  or  the  whole  of  its  value,  for  preservation  of  the  cargo,  and 
not  against  the  vessel,  when  sacrifice  was  made  of  the  cargo  for 
preservation  of  thje  vessel. 

By  the  ancient  admiralty  law,  the  master  could  bind  both  the 
ship  and  cargo  by  an  express  hypothecation,  to  obtain  a  ransom  on 
capture.  So  he  could,  and  still  may,  when  the  whole  enterprise 
has  fallen  into  distress,  which  could  not  otherwise  be  relieved, 
hypothecate  both  the  vessel  and  cargo  to  obtain  means  of  relief. 
These  are  cases  of  express  hypothecation  made  by  the  master, 
under  the  authority  conferred  on  him  by  the  maritime  law;  but  he 
can  also  sell  a  part  of  the  cargo  to  enable  him  to  prosecute  his  voy- 
age, or  deliver  a  part  of  it  in  payment  of  ransom  of  his 
vessel,  and  the  residue  of  the  *  cargo,  on  capture;  and  [*170] 
when  he  does  so,  the  law  of  the  sea  creates  a  lieu  on  the 
vessel,  as  security  for  the  reimbursement  of  the  loss  of  the  shipper 
whose  goods  have  been  sacrificed.  (The  Packet,  3  Mason,  255; 
Pope  V.  Nickerson,  3  Story's  R.  492;  The  Gold  Hunter,  1  Blatch. 
and  How.  300;  The  Boston,  lb.  309;  Consol.  del  Mare,  ch.  105; 
Laws  of  Oleron,  art.  25 ;  Ord.  of  Antwerp,  art.  19;  Emerigon  Con. 
a  la  Grosse,  ch.  4,  sees.  9,  11.) 

The  authority  to  make  a  jettison  of  cargo  is  derived  from  the 
dame  source;  an  instant  necessity,  incapable  of  being  provided  for 
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save  by  a  sacrifice  of  part  of  what  is  committed  to  the  master's 
care^  and  the  presumed  consent  of  the  owners  of  all  the  subjects  at 
risk,  that  the  loss  shall  become  a  charge  upon  what  is  benefited  by 
the  sacrifice.  (The  Gratitudine,  3  Rob.  210.)  If  the  sacrifice  be 
made  to  enable  the  vessel  to  perform  the  voyage,  by  paying  what 
the  owners  are  bound  to  pay  to  complete  it,  the  charge  is  on  the 
vessel  and  its  owners.  If  it  be  made  to  relieve  the  adventure  from 
a  peril  which  has  fallen  on  all  the  subjects  engaged  in  it,  the  risk 
of  which  peril  was  not  assumed  by  the  carrier,  the  charge  is  to  be 
borne  proportionably  by  all  the  interests,  and  there  is  a  Hen  on 
each  to  the  extentof  its  just  contributory  obligation.  This  author- 
ity of  the  master  to  make  the  sacrifice,  and  this  consent  of  the 
owners  of  the  subjects  at  risk  to  have  it  made,  and  their  implied 
undertaking  to  contribute  towards  the  loss,  are  viewed  by  the  ad- 
miralty law  as  sufficient  to  create  an  hypothecation  of  the  subjects 
benefited,  for  the  security  of  the  payment  of  the  several  sums  for 
which  those  subjects  are  respectively  liable.  In  other  words,  as 
the  master  is  authorized  to  relieve  the  adventurer  from  distress,  by 
means  of  an  Express  hypothecation,  in  case  of  capture  or  distress  in 
port,  or  by  means  of  a  sale  of  part  of  the  cargo,  thereby  creating  a 
maritime  lien  on  the  property  ultimately  benefited,  in  favor  of  the 
owner  of  what  is  sold  or  hypothecated ;  so  he  may  also,  in  a  case 
of  necessity  at  sea,  make  a  jettison  of  cargo,  and  thereby  create  a 
lien  on  the  property  thus  saved  from  peril.  Pothier  (Con.  Mar.  n. 
34,  72)  and  Emerigon  (Con.  a  la  Grosse,  ch.  4,  sec.  9)  say  that  the 
sale  of  part  of  the  cargo  in  port,  to  supply  the  necessities  of  the 
ship,  is  a  kind  of  forced  loan.  Though  the  sacrifice  of  part  of  the 
cargo  at  sea  cannot  be  considered  a  loan,  it  is  a  forced  appropria- 
tion of  it  to  the  general  benefit  of  those  engaged  in  a  common 
adventure,  under  a  contract  of  afi'reightment ;  and  such  use  of  the 
property  of  one,  for  the  benefit  of  oXhers,  creates  a  charge  on  what 
was  thus  saved,  for  what  may  fairly  be  termed  the  price  of  that 

safety.     (Abbott  on  Shipping,  part  4,  ch.  10,  s.  6.) 
[  *  ITl  ]       *In  United  States  v.  Wilder,  (3  Sumner,  311,)  which 

was  a  case  of  general  average,  Mr.  Justice  Story  likens  it 
to  a  case  of  salvage,  where  safety  is  obtained  l)y  sacrifices  of  lalH)r 
and  danger,  made  for  the  common  benefit ;  and  he  says  the  general 
maritime  law  gives  a  lien  in  rem  for  the  contribution,  not  as  the 
only  remedy,  but  as  in  many  cases  the  best  remedy,  and  in  some 
cases  the  only  remedy.  In  the  district  and  circuit  courts  of  the 
United  States,  this  jurisdiction  has  been  exercised,  and  some  cases 
of  this  kind  are  found  in  the  books,  though  most  of  their  decisions 
are  not  in  print.     (The  Mary,  5  Law  Reporter,  75 ;  6  lb.  73;  The 
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Cargo  of  the  George,  8  Law  Reporter,  361 ;  Sparks  v,  Kittredge,  9 
Law  Reporter,  349;  Dunlap's  Ad.  Pr.  57;  2  Browne's  Civ.  and 
Ad.  Law,  122;  The  Packet;  The  Gold  Hunter;  The  Boston, 
-ibove  cited.)  The  restricted  admiralty  jurisdiction  in  England 
seems  insufficient  to  enforce  this  lien.  (The  Constancia,  2  W.  Rob. 
i87.) 

Nor  is  there  anything  in  the  case  of  Cutler  v.  Rae,  decided  by 
this  court  in  1849,  and  reported  in  7  How.  729,  which  conflicts 
with  the  view  we  have  now  taken. 

That  was  a  libel  by  the  owner  of  a  vessel  •  against  the  consignee 
of  cargo,  to  recover  the  contributory  share  of  the  average  due  from 
the  goods  which  the  master  had  voluntarily  delivered  to  the  re- 
spondent before  the  libel  was  filed.  The  court  decided,  that  though 
the  master,  as  the  agent  of  tlie  owner  of  the  vessel  in  that  case,  had 
by  the  maritime  law,  a  Hen  upon  the  goods,  as  security  for  the 
payment  of  their  just  contribution,  this  lien  was  lost  by  their  vol- 
untary delivery  to  the  consignee;  and  that  the  implied  promise  to 
contribute  could  not  be  enforced  by  an  action  in  personam  against 
the  conwgnee,  in  the  admiralty.  This  admits  the  existence  of  a 
iien,  arising  out  of  the  admiralty  law,  but  puts  it  on  the  same 
footing  as  a  maritime  lien  on  cargo  for  the  price  of  its  transporta- 
tion ;  which,  as  is  well  known,  is  waived  by  an  authorized  delivery 
without  insisting  on  payment. 

On  full  consideration,  we  are  of  opinion  that  when  cargo  is  law- 
fully jettisoned,  its  owner  has,  by  the  maritime  law,  a  lien  on  the 
vessel  for  its  contributory  share  of  the  general  average  compensa- 
tion ;  and  that  the  owner  of  the  cargo  may  enforce  payment  thereof 
by  a  proper  proceeding  in  rem  against  the  vessel,  and  against  the 
residue  of  the  cargo,  if  it  has  not  been  delivered. 

The  remaining  question  is,  whether  the  pleadings  in  this  case 
are  in  such  form  as  to  present  this  claim  for  the  consideration  of 
this  court,  and  entitle  the  libellant  to  assert  a  lien  on  the  vessel 
for  its  contribution. 

The  rules  of  pleading  in  the  admiralty  are  exceedingly 
*  simple  and  free  from  technical  requirements.  It  is  in-  [*172] 
cumbent  on  the  libellant  to  propound  with  distinctness 
the  substantive  fects  on  which  he  relies ;  to  pray,  either  specially 
or  generally,  for  the  relief  appropriate  to  them ;  and  to  ask  for  such 
process  of  the  court  as  is  suited  to  the  action,  whether  in  rem  or  in 
personam. 

It  is  incumbent  on  the  respondent  to  answer  distinctly  each  sub- 
stantive fact  alleged  in  the  libel,  either  admitting  or  denying,  or 

declaring  his  ignorance  thereof,  and  to  allege  such  other  facts  as 
Vol.  i— 40 
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he  relies  upon  as  a  defense^  either  in  part  or  in  whole,  to  the  case 
made  hy  the  libel. 

The  proofs  of  each  party  must  correspond  substantially  with  his 
allegations,  so  as  to  prevent  surprise.  But  there  are  no  technical 
rules  of  variance,  or  departure  in  pleading,  like  those  in  the  com- 
mon law,  nor  is  the  court  precluded  from  granting  the  relief  appro- 
priate to  the  case  appearing  on  the  record,  and  prayed  for  by  the 
libel,  because  that  entire  case  is  not  distinqtly  stated  in  the  liliel. 
Thus,  in  cases  of  collision,  it  frequently  occurs  that  the  libel  alleges 
fault  of  the  claimant's  vessel ;  the  answer  denies  it,  and  alleges 
fault  of  the  libellant's  vessel.  The  court  finds,  on  the  proofs,  that 
both  were  in  fault,  and  apportions  the  damages. 

Looking  to  this  libel,  we  find  it  states  that  a  contract  of  affreight- 
ment was  made  to  transport  these  goods  from  Wilmington  to  New 
Orleans,  on  board  this  brig;  that  the  goods  were  laden  on  board, 
and  the  brig  had  arrived,  but  only  a  part  of  the  goods  have  been 
delivered.  It  states  the  value  of  the  part  not  delivered,  avers  that 
the  libellants  have  not  been  paid  any  part  of  that  sum,  prays  for 
process  against  the  brig,  and  a  decree  for  the  value  of  the  merchan- 
dise not  delivered,  and  also  for  such  other  relief  as  to  law  and 
justice  may  appertain. 

The  answer  admits  all  the  facts  stated  in  the  libel,  but  sets  np, 
by  way  of  defensive  allegation,  a  necessary  jettison  of  that  part  of 
the  cargo  not  delivered.  It  is  manifest,  that  though  this  answers, 
in  part,  the  claim  for  damages  made  by  the  libel,  it  does  not  wholly 
answer  it.  It  shows  sufficient  cause  why  the  libellant  should  not 
assert  a  lien  on  the  brig  for  the  whole  value  of  his  merchandise, 
but  at  the  same  time  shows  that  the  libellant  has  a  valid  lien  on 
the  brig  for  that  part  of  the  value  of  the  merchandise  which  the 
vessel  is  bound  to  contribute.  While  it  asserts  that  the  perform- 
ance of  the  contract  of  affreightment  by  transportation  of  the  mer- 
chandise to  New  Orleans  was  excused  by  a  peril  of  the  sea,  it 
admits  that  an  obligation  arose  out  of  the  relations  of  the  parties 
created  by  that  contract  of  affreightment,  and  out  of  the  facts  relied 
on  as  an  excuse  for  not  transporting  the  merchandise; 
[  *  173  ]  that  this  *  obligation  was  to  pay  to  the  shipper  a  part  ot 
the  value  of  his  goods ;  that  it  was  the  duty  of  the  master, 
at  the  port  of  New  Orleans,  to  ascertain  what  part  of  that  value 
the  vessel  was  bound  to  contribute,  and  that  there  is  a  lien  on  the 
vessel  to  secure  its  payment. 

If  the  technical  rules  of  common-law  pleading  existed  in  the  ad- 
miralty, there  might  be  difficulty  in  admitting  a  claim  for  general 
average,  in  an  aetion  founded  on  a  contract  of  affreightment;  be- 
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cause,  though  the  claim  for  such  average  grows  out  of  the  contract 
of  affreightment,  the  implied  promise  to  pay  it  is  technically  dif- 
ferent from  the  promise  on  the  face  of  a  bill  of  lading.  In  the  case 
of  Pope  V,  Nickerson,  (3  Story,  465,)  Mr.  Justice  Story  went  into  a 
very  extensive  examination  of  such  claims,  under  an  agreed  state- 
ment of  facts,  in  an  action  of  assumpsit  on  bills  of  lading ;  and  it 
does  not  seem  to  have  occurred,  either  to  him  or  the  counsel,  that 
it  was  inconsistent  with  any  substantial  rule  of  the  common  law  so 
to  do. 

But  in  the  admiralty,  as  we  have  said,  there  are  no  technical 
rules  of  variance  or  departure.  The  court  decrees  upon  the  whole 
matter  before  it,  taking  care  to  prevent  surprise,  by  not  allowing 
either  party' to  offer  proof  touching  any  substantive  fact  not  alleged 
or  denied  by  him. 

But  where,  as  in  this  case,  the  defensive  allegation  of  the  re- 
spondent makes  a  complete  case  for  the  libellant,  so  that  no  evi- 
dence in  support  of  it  is  required,  and  where  that  case  is  within  the 
form  of  action  and  the  prayer  of  relief,  and  the  process,  used  by  the 
libellant,  we  think  it  not  a  sufficient  reason  for  refusing  relief,  that 
the  precise  case  on  which  the  court  think  fit  to  grant  it  is  not  set 
out  in  the  libel. 

We  understand,  that  in  the  court  below  the  libellants  relied  on 
the  duty  of  the  master  to  adjust  and  collect,  and  pay  to  them,  the 
general  average  contributions,  as  precluding  the  defense  of  a  neces- 
sary jettison.  We  think  this  defense  was  properly  overruled.  The 
libellants  did  not  there  insist  on  their  lien  on  the  vessel  for  its  con- 
tribution. We  do  not  consider  their  failure  to  do  so  precludes  them 
from  calling  on  this  court  to  make  that  decree,  to  which  the  record 
shows  they  are  entitled.  In  Finlay  v.  Lynn,  (6  Cranch,  238,)  this 
court  was  of  opinion  that  the  appellant,  whose  bill  was  dismissed 
by  the  circuit  court,  was  entitled  to  an  account,  on  a  ground  not 
assumed  in  the  circuit  court.  This  court  said :  **  The  plaintiff  prob- 
ably did  not  apply  for  this  account  in  the  court  below,  and  it  does 
not  appear  to  have  been  a  principal  object  of  his  bill.  This  court 
therefore  doubted  whether  it  would  be  most  proper  to  affirm  the 
decree  dismissing  the  bill,  with  the  addition  that  it  should 
be  without  prejudice  to  any  future  claim  *for  profits,  and  [  *  174  ] 
for  the  debt  due  from  one  store  to  the  other,  or  to  open 
the  decree  and  direct  the  account.  The  latter  is  deemed  the  more 
equitable  course.  The  decree,  therefore,  is  to  be  reversed,  and  the 
cause  remanded,  with  directions  to  take  an  account  of  the  profits  of 
the  jewelry  store,  if  the  same  shall  be  demanded  by  the  plaintiff." 
But,  as  the  libellants  failed  to  call  the  attention'of  the  circuit  court 
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to  this  view  of  their  rights,  and  placed  their  claim  there  solely  on 
the  grounds  that  the  jettison  was  unlawful,  or^  if  lawful,  could  not 
be  a  defense,  because  the  master  had  failed  to  do  the  duty  incumbent 
on  him  in  a  case  of  general  average,  we  think  the  decree  should  be 
reversed,  without  costs.  The  cause  must  be  remanded  to  the  cir- 
cuit court,  with  directions  to  ascertain  the  amount  of  the  lien  of  the 
libellants  on  the  Ann  Elizabeth,  for  the  share  to  be  contributed  by 
the  vessel  towards  the  loss  sustained  by  the  libellants,  and  to  enter 
a  decree  accordingly. 

Mr.  Justice  Catron  and  Mr.  Justice  Campbell  dissented. 

Mr.  Justice  Campbell.  I  dissent  from  that  part  of  the  opinion  of 
this  court  which  allows  to  the  libellants  a  decree  against  the  libellee 
for  the  amount  of  his  contributory  share  in  the  account  of  average. 

The  libel  is  for  the  non-delivery  of  cargo  according  to  the  condi- 
tions of  a  bill  of  lading.  The  exemption  claimed  in  the  answer  is, 
that  the  failure  was  occasioned  by  a  peril  of  the  seas,  which  made 
a  jettison  of  the  goods  necessary;  and  this  issue  was  tried  in  the 
district  and  circuit  courts. 

The  objection  raised  here  is,  that  the  exemption  is  not  complete, 
unless  the  contributory  share  of  the  libellee,  to  be  ascertained,  in 
the  first  place,  by  the  adjustment  of  an  average  account,  is  also 
admitted  and  tendered. 

In  Bird  v.  Astcott,  (Bulst.  280,)  which  was  an  action  on  the  case 
against  a  carrier  for  the  non-delivery  of  goods  lost  by  a  jettison, 
Coke,  Lord  Ch.  J.,  cited  a  case  which  had  been  decided,  and  said, 
in  respect  to  it,  ^'We  all  did  resolve,  that  this  being  the  act  of 
God,  this  sudden  storm,  which  occasioned  the  throwing  over  of  the 
goods,  and  which  could  not  be  avoided ;  and  for  this  reason  the 
plaintiff  recovered  nothing.''     (Mouse's  case,  12  Co.  63.) 

I  have  not  been  able  to  find  a  precedent,  either  in  the  United 
States  or  Great  Britain,  where  a  contributory  share,  in  the  nature 
of  average,  has  been  recovered,  in  a  contentious  litigation,  in  an 
action  on  a  bill  of  lading  for  the  non-delivery  of  cargo. 

But  the  books  of  precedents  show  that  average  contribu- 

[  *  176  ]  tions  *are  recovered  in  actions,  either  of  special  or  general 

assumpsit,  the  form  of  the  action  depending  on  the  fact 

of  the  adjustment  of  the  account.     (2  Chit.  Plead.  60,  162,  161 ; 

Saund.  Plead,  and  Ev.  278.) 

'*I  entertain  a  decided  opinion,"  said  Chancellor,  then  Ch.  J. 
Kent,  ''that  the  established  principles  of  pleading,  which  com- 
pose what  is  called  its  science,  are  rational,  concise,  luminous,  and 
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ought,  consequently,  to  be  very  carefully  touched  by  the  hand  of 
innovation,"  (1  Joh.  471,  Bayard  v,  Malcolm.)  And  the  ad- 
vantage of  an  orderly,  not  to  say  scientific  system  of  administra- 
tion, is  as  apparent  in  the  courts  of  admiralty,  and  the  mischiefs 
of  uncertainty  or  inexactness  are  €i8  positive  there,  as  in  any  other 
tribunals.  Such  seems  to  have  been  the  opinion  of  Justice  Story. 
(The  Boston,  1  Sum.  328.)  This  difference  in  opinion  with  the 
court  would  not  have  been  the  ground  of  a  public  dissent  on  my  i)art, 
if  I  had  not  deemed  the  decree  erroneous,  and  if  I  did  not  believe 
that  the  parent  error  is  to  be  found  in  this  departure  from  accurate 
pleading.  The  decree  treats  the  liability  of  the  master  or  owner 
for  an  average  contribution  as  an  integral  part  of  their  special 
written  contract  of  affreightment ;  and  their  failure  ±o  pay  their 
share  of  average  is  disposed  of  as  a  breach  of  the  express  obliga- 
tion. My  opinion  is,  that  the  obligations  are  distinct,  though 
intimately  associated,  and  are  referable  to  different  principles  of 
law,  and  in  the  judicial  administration  of  the  United  States  may* 
be  subject  to  distinct  jurisdictions. 

The  principle  of  the  rule  of  general  contribution,  as  applied  to 
the  case  of  a  jettison,  exists  in  all  commercial  nations  ;  and  the 
rule  itself  became  a  part  of  the  statute  law  of  England,  in  the 
reign  of  the  conqueror,  and  that  of  his  youngest  son.  In  a  later 
period,  the  same  principle  was  applied  to  a  great  number  of  analo- 
gous cases. 

The  inquiry  is,  upon  what  courts  was  the  duty  devolved  of  en- 
forcing and  administering  this  principle  of  general  jurisprudence, 
and  particularly  in  the  cases  of  average  ?  In  Berkley  v.  Peregrave, 
(1  East.  220,)  which  was  a  special  action  of  assumpsit  for  average 
on  an  unadjusted  average  account.  Lord  Kenyon  says :  **  This 
action,  the  grounds  and  nature  of  which  are  fully  set  out  in  the 
special  count,  is  founded  in  the  common  principles  of  justice.  A 
loss  is  incurred,  which  the  law  directs  shall  be  borne  by  certain 
persons  in  their  several  proportions.  When  a  loss  is  to  be  repaired 
in  damages,  where  else  can  they  be  recovered  but  in  the  courts  of 
common  law?  And  wherever  the  law  gives  a  right,  generally,  to 
demand  payment  of  another,  it  raises  an  implied  promise  in  that 
person  to  pay."  In  Dobson  v.  Wilson,  (3  Camp.  480,) 
Lord  Ellenborough  said:  **A  *  court  of  equity  may  [*176] 
perhaps  be  a  more  convenient  forum  for  adjusting  the 
claims  of  the  different  parties  concerned ;  but  if  a  shipper  of  goods, 
which  are  sacrificed  for  the  salvation  of  the  rest  of  the  cargo,  is 
entitled  to  receive  a  contribution  from  another  shipper  whose  goods 
ate  savedj  I  know  not  how  I  can  say  this  may  not  be  recovered  by 
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an  action  at  law.  This  is  a  legal  right,  and  must  be  accompanied 
with  a  legal  remedy.  The  difficulty  of  showing,  by  strict  evidence, 
the  exact  amount  of  the  contribution,  is  great  but,  as  there  are 
data  upon  which  it  may  be  calculated  with  great  certainty,  I  think, 
is  no  objection  to  the  action."     (Price  v.  Noble,  4  Taun.  123.) 

Holroyd,  in  the  argument  of  the  case  in  East  said:  "At  the 
common  law,  where  a  contribution  was  required,  a  writ  of  contri- 
bution issued,  precedents  of  which  are  to  be  found,  (Fitz.  Nat. 
Brev.)  This  has  fallen  into  disuse;  because,  in  most  instances,  as 
many  persons  were  concerned,  a  more  easy  remedy  was  adminis- 
tered in  equity." 

And  so,  from  the  earliest  of  the  chancery  report-s,  we  learn,  that 
chancery  will  enforce  an  average  or  contribution  to  be  made,  when 
necessary,  and  that  it  will  enforce  an  agreement  among  merchants 
to  pay  average.  (Comyns's  Dig.  Chan.  2  J.  2  S. ;  Hick  v,  Pall- 
ington.  Moor.  442 ;  Ca.  Pari.  19.)  Spenoe,  in  his  History  of  Equi- 
table Jurisdiction,  says,  **That  the  court  of  chancery,  from  a 
period  which  cannot  be  traced,  but  which,  as  it  was  also  apparently 
adopted  from  the  Boman  law,  was  probably  coeval  with  the  estab- 
lishment of  the  court,  exercised  jurisdiction  to  compel  contribution 
amongst  general  shippers  of  goods,  when  those  belonging  to  one 
were  thrown  overboard  for  the  safety  of  the  ship,  or  in  cases,  as 
they  are  technically  called,  of  general  average."  (1  Spence.  Eq. 
Ju.  663.)  The  popular  treatises  on  the  chancery  system  show  that 
the  title  "Contribution"  is  one  of  great  reach,  comprehending  a 
variety  of  cases  which  rests  upon  a  familiar  maxim  of  equity,  and 
that  average  is  only  an  instance  of  its  application.  How  stands 
the  historical  evidence  in  regard  to  the  jurisdiction  of  the  admi- 
ralty courts,  with  reference  to  this  subject?  What  say  the  "Black 
Book"  and  "Godolphin,"  or  the  controversionalists,  Prynne,  or 
Jenkins,  in  support  of  the  ancient  claims  of  these  tribunals?  What 
is  to  be  found  in  the  treaty  of  limits  between  the  courts  of  common 
law  and  admiralty?  In  the  case  of  the  Constancia,  (2  Bob.  488,) 
a  question  arose  upon  the  distribution  of  the  proceeds  of  a  ship  and 
cargo,  which  were  on  deposit  in  the  registry  of  the  court,  in  a  cause 
in  which  its  jurisdiction  was  indisputable. 

The  claimant  asserted  a  preference  in  the  distribution,  because 
a  portion  of  the  cargo  belonging  to  him  bad  been  sold 
[  ''^  177  ]  '''for  the  repairs  of  the  ship.  The  learned  judge  of  that 
court  said:  "As  far  as  my  own  experience  extends,  no 
claim  of  a  similar  description  is  to  be  found  in  the  annals  of  the 
court ;  a  circumstance  which  naturally  induces  me  to  consider  with 
some  carefulness  whether  the  novelty  of  the  claim  be  specious  or 
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real.  In  other  words,  whether,  novel  in  appearance,  it  does  not 
rest  upon  some  recognized  principles  by  which  other  claims  have 
been  decided.  What,  then,  is  the  true  character  of  the  claim  in 
question?  It  is  a  claim  on  behalf  of  the  owners  of  certain  prop- 
erty shipped  on  board  of  the  vessel,  and  applied  to  relieve  the  ship's 
necessities,  and  to  enable  her  to  complete  her  voyage. 

"  In  the  case  of  the  Gratitudine,  Lord  Stowell  has  held  that 
projierty  so  sacrificed  is  to  be  considered  as  the  proper  subject  of 
general  average;  and  Lord  Tenterden,  in  his  book  on  shipping, 
lays  down  the  same  doctrine.  If  this  be  so,  and  if,  upon  the  au- 
thority of  my  Lord  Stowell,  thus  confirmed  by  my  Lord  Tenterden, 
I  am  to  consider  this  claim  as  a  subject  of  general  average,  two 
considerations  immediately  suggest  themselves.  First,  whether 
I  have  any  jurisdiction  at  all  over  questions  of  general  average ; 
and,  secondly,  whether  I  could  satisfactorily  exercise  such  a  juris- 
diction under  the  circumstances  of  this  case  ?  The  absence  of  any 
precedent,  where  the  court  has  exercised  the  jurisdiction,  is  of 
itself  a  strong  prima  facie  proof  that  I  have  no  authority  to  enter- 
tain the  question  at  ail ;  and  I  am  the  more  strongly  inclined  to 
this  opinion,  by  the  further  consideration  that,  in  all  cases  of  aver- 
age, it  is  essential  that  the  tribunal  which  is  to  adjust  it  should 
have  the  power  to  compel  all  parties  interested  to  come  in,  and  to 
pay  their  quota.  I  possess  no  such  power ;  and  if  I  could  not  bring 
all  parties  interested  before  the  court,  I  could  not  adjust  a  general 
average,  which  is  a  proportionate  contribution  by  all."  Tliese 
citations  from  the  opinions  of  the  various  tribunals  which  admin- 
ister different  departments  of  the  judicial  power  of  Great  Britain,' 
show  that  the  doctrine  upon  which  average  contributions  is  made' 
is  not  peculiar  to  th^  maritime  code ;  and,  also,  that  the  maritime 
courts  of  the  first  commercial  power  that  has  existed  have  never 
administered  it,  and  their  judges  suppose  their  modes  of  proceeding 
unsuitable  to  it.  In  the  cose  of  the  Coustancia,  the  res  was  in  the 
custody  of  the  court  of  admiralty,  yet  that  court  denied  the  exist- 
ence of  a  maritime  lien,  or  that  any  liability  of  the  freighters 
against  the  ship  could  be  enforced  there.  And  this  is  equally  ap- 
parent from  the  doctrines  of  the  courts  of  chancery  and  law.  In 
Hallet  V,  Bonsfield,  (18  Vesey,  jr.,  187,)  which  was  the  case  of  a 
shipper  whose  property  had  been  overthrown  to  lighten  a 
ship  in  a  storm,  and  who  moved  *  to  restrain  the  master  [  *  178  ] 
and  ship-owner  from  delivering  any  part  of  the  cargo  and 
receiving  the  freight,  or  parting  with  any  share  of  the  ship,  Lord 
Eldon  said,  ^^  that  in  such  a  case  there  is  a  lien  upon  the  goods  of 
each  i'reighter^  for  contribution  and  average,  in  some  sense ;  that 
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is,  the  master  is  not  bound  to  part  with  any  part  of  the  cargo,  until 
he  has  security  from  each  person  for  his  proportion  of  the  loss;  but 
there  is  no  authority,  that  on  the  ground  that  he  has  a  lien  to  the 
extent  of  entitling  him  to  call  on  every  person  to  give  security  for 
the  amount  of  their  average  when  it  shall  be  adjusted ,  every  owner 
of  a  part  of  the  cargo  can  compel  the  captain  to  do  so ;  and  it 
strikes  me,  upon  the  short  time  I  have  had  to  consider  it,  that  is 
a  length  the  plaintiff  cannot  reach.  The  defendant,  it  is  true,  is  a 
trustee  for  others,  but  the  nature  of  the  trust  is  regulated  by  the 
practice  ;  and  there  is  no  instance  of  an  action,  or  a  suit  iB  equity, 
to  effectuate  the  lien,  otherwise  than  through  the  right  of  the 
master  to  take  security  ;  that  practice  ascertaining  the  true  nature 
and  extent  of  the  trust."  This  lucid  statement  of  the  English  law 
explains  the  meaning  of  the  older  class  of  writers  on  commercial 
law,  when  they  speak  of  the  master's  lien,  and  his  duty  to  settle  aa 
average  account. 

Yalin  observes,  that  the  article  of  the  ordinance  of  1681,  whieb 
confers  a  right  of  detention  upon  the  master,  does  not  impose  an 
imperative  obligation  upon  him.,  and  that  he  may  deliver  to  each 
freighter  his  goods,  without  fear  of  consequences,  unless  specially 
required  to  withhold  them.  And  other  writers  concur  in  the 
opinion,  that  the  freighters,  under  that  ordinance,  had  no  action 
against  one  another.     (Boucher  Droit  Mar.  450,  451.) 

Lord  Tenterden  cites  this  case  from  Veaey,  jr.,  without  diseent, 
in  his  work  on  shipping,  (Abb.  on  Ship*  508  ;)  and  in  Simonds  v^ 
White,  (2  B.  and  C.  805,)  he  describes  the  power  of  the  master 
over  the  goods  ^^  as  a  power  of  detention/'  given  in  order  that  the 
expense,  inconvenience,  and  delay  of  actions  and  suits^  may  be 
avoided.  This  court,  in  Cutler  v,  Bae,  (7  Howard,  729,).  declared 
that  the  party  entitled  to  contribution  '^  has  no  absolute  and  un-< 
conditional  lien  upon  the  goods  liable  to  contribute."  The  captain 
has  a  right  to  retain  them  until  the  general  average  with  wliich 
they  are  charged  has  been  paid  or  secured ;  and,  that  this  right  of 
retainer  is  a  '^qualified  lien,"  ^'dependent  on  the  possession  of  the 
goods  by  the  master  or  ship-owners,"  and  ^^  ceases  when  they  are 
delivered  to  the  owner  or  consignee;"  ^^and  does  not  follow  them 
into  their  hands,  nor  adhere  to  the  proceeds ;  "  and  a  correspond- 
ing opinion  of  Lord  Tenterden  is  to  be  fouj;id  in  Scaife  v,  Tobin,  (3 

Barn,  and  Ad.  523,)  in  which  he  says,  ^' a  consignee  who 
[  *  179  ]  is  the  absolute  "^  owner  of  the  goods  is  liable  to  pay  general 

average,  because  the  law  throws  upon  him  that  liability ; 
but  a  mere  consignee,  who  is  not  the  owner,  is  not  liable."  And 
this  demonstrates  that  the  lien  for  average  is  not  a  maritime  lien. 
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A  maritime  lien  does  not  ioclude  or  require  possession.  The  claim 
or  privilege  travels  with  the  thing,  into  whosesoever  possession  it 
may  come.  It  is  inchoate  from  the  moment  the  claim  or  privilege 
attaches,  and  wlien  carried  into  effect  b}'  legal  process,  by  a  pro* 
oeeding  in  reniy  relates  back  to  the  period  when  it  first  attached. 
(Harmer  v.  Bell,  2  L.  and  Eq.  63.)  These  cases  show,  that  neitber 
in  the  adjudications  of  the  courts  of  Great  Britain  or^the  United 
States,  nor  in  the  usages  of  their  merchants,  is  there  any  sanction 
for  the  doctrines  of  this  decree.  No  adjudication. during,  sixty  years 
of  our  history  is  to  be  found,  where  the  power  to  adjust  or  to  collect 
an  average  account  is  a£Srmed,  or  has  been  exerted  by  the  district 
courts  sitting  in  admiralty,  upon  direct  lapplication  to  them  for  the 
purpose. 

The  importance  of  the  subject  will  justify  me  in  an  examination 
of  the  continental  authorities,  which  are  supposed  to  establish  the 
existence  of  a  maritime  lien  for  contribution.  The  ancient  codes 
do  nothing  more  than  recognize  the  existence  of  a  rule  of  contribu*- 
tion  in  regard  to  losses  arising  from  a  jettison,  or  cases  of  a  similar 
character,  and  the  master's  power  of  detention  of  the  cargo  saved, 
for  the  security  or  payment  of  the  contributory  shares,  but  they  do 
not  ascribe  any  greater  operation  to  the  rule,  either  in  a£fecting 
property  or  in  designating  the  jurisdictions  to  which  tiie  enforce- 
ment of  the  rule  should  be  committed. 

The  leading  authority  cited  for  the  doctrine,  that  average  afbrds 
a  maritime  lien  on  the  property  saved,  is  found  in  a  line  of  Emeri- 
gon,  who  says,  ^^the  action  in  contribution  is  real  in  its  nature." 

But  that  author  discriminates  the  feature  in  a  real  action  to 
which  the  action  in  contribution  has  any  resemblance.  The  fea- 
ture is,  ^Hhat  the  action  vanishes  if  the  effects  saved  by  means  of 
the  jettison  perish  before  arriving  at  their  destination." 

The  real  action  is  for  a  thing,  or  to  assert  some  right  in  it,  and 
is  termiDated  by  its  surrender,  or  destruction  without  the  fault  of 
the  possessor.     So  long  as  the  ship  and  cargo  are  exposed  to  peril 
in  the  same  voyage  in  which  the  jettison  is.  made,  the  action  in 
contribution  is  inchoate,  and  dependent  on  the  ultimate  safety  of 
the  thing;  and  thus  far  it  resembles  a  real  action^     But  when  the 
safety  of  the  ship  and  cargo  is  confirmed,  the  liability  of  the  con- 
tributories  becomes  personal,  and  the  sums  due  are  recov^ 
erable  without  further  reference  to  *  them;  in  France^  by  [  *  180  ] 
action  in  contribution  ;  and  in  England,  by  a  bill. in  equity 
for  contribution,  or  action  of  asmimpsUd    It  is  a  great  mistake  to 
suppose  that  the  action  in  contribution  was  a  hypothecary  action^. 
8,8  I  shall  hereafter  show. 
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In  the  time  of  Bmerigon  it  was  thrown  upon  the  master,  as  the 
legal  attorney  of  all  persons  interested  in  the  ship  and  cjargo.  It 
was  his  duty  to  collect  the  contributory  shares,  and  to  pay  them 
among  the  parties  concerned  ;  but  he  was  not  liable  for  the  shares 
of  insolvents,  nor  obliged  to  detain  the  goods,  and  that  was  an 
unnsual,  if  not  an  unprecedented  remedy. 

The  ordinance  of  1681  simply  permitted  this  remedy  to  be  used. 
This  ordinance  was  defective,  in  not  defining  the  rights  of  the  roas- 
ter in  the  goods  liable  to  contribution.  The  ordinance  did  not  take 
the  precaution  to  establish  the  existence  and  legitimacy  of  privi- 
leged claims,  is  the  testimony  of  those  who  framed  the  code  of 
commerce  of  Napoleon.  (3  Locre  Com.  22.)  The  code  of  commerce 
was  framed  to  repair  what  was  considered  a  defect.  In  reference 
to  average,  it  provides,  'Hhat  in  all  the  cases  before  mentioned, 
the  master  and  mariners  have  a  privilege  on  the  goods  or  their 
proceeds  for  the  amount  of  the  contribution."  This  clause  was  not 
in  the  "  prqjet"  of  the  commission,  nor  in  their  revision;  but  after 
successive  chauges,  the  article  appears  in  this  form  for  the  first 
time  in  the  final  draught  of  the  code.  The  jtis  in  re  is  conferred  by 
this  clause  on  the  master,  and  he  may  proceed  to  enforce  his  rights 
by  judicial  seizure  and  sale,  or  opposition,  or  he  may  sue  each  con- 
tributory for  his  share  in  contribution,  and  is  responsible  in  an 
action  to  each  of  them.  But  the  evils  of  dormant  liens  are  removed 
by  limitations  upon  the  extent  and  duration  of  the  claim.  The  code 
bars  actions  against  the  freighter  who  receives  his  goods  and  pays 
his  freight  without  a  legal  notice  of  the  claim  for  average;  and  each 
claim  must  be  notified  in  twenty-four  hours  to  the  opposite  party, 
and  be  pursued  by  judicial  demand  in  one  month.  (Thier  Droit 
Con.  41,  124,  277;  4  Locre  Com.;  3  Pard.  Droit  Com.  sec.  750; 
18  Dall.  544.) 

Other  articles  define  the  liability  of  the  owner,  and  the  contrib- 
utory share  of  the  ship  and  cargo,  the  responsibility  of  the  master, 
and  create  a  privilege  upon  the  ship  and  freight  to  answer  the 
agreements  of  the  charter-party,  and  whatever  defaults  of  the  mas- 
ter and  mariners.  (Thiernt  Con.  Droit,  28,  sec.  2  ;  29,  sec.  11 ; 
Code  de  Com.  190,  sees.  11,  216,  222,  280.) 

The  commentaries  of  Pardessus,  Locr§,  Boulay,  Paty,  and  other 
authors,  are  made  upon  these  enactments  of  French  statute 
[  *  181  ]  law.  They  affirm  that  these  articles  establish,  as  the  *law 
of  France,  that  the  freighter  of  a  ship  is  obliged,  by  a  con- 
tract or  gucMt-contract  to  the  master,  to  contribute  his  share  of  an 
average  contribution ;  and  that  the  master  engages  to  indemnify 
the  freighter  whose  property  has  suffered  or  been  sacrificed  for  the 
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commou  benefit ;  and  that  reciprocal  rights  of  action  are  given  to 
either  party.  I  have  no  occasion  to  question  the  accuracy  of  their* 
conclusions,  nor  to  deny  that  the  code  itself  embodies  the  usages, 
experience,  and  regulations,  of  the 'French  nation  in  the  manage- 
ment of  their  commerce,  and  is  adapted  to  the  wants  and  habits  of 
their  merchants.  And  no  one  can  doubt  that  the  authority  of 
Louis  XIY  and  Napoleon  was  adequate  to  the  introduction  ot  the 
ordinance  and  the  code.  But  the  question  arises  here — and  it  is 
one  of  grave  import  to  those  who  desire  to  preserve  the  constitution 
of  the  Union  inviolate,  and  the  limits  it  prescribes  to  the  judicial 
power  of  the  federal  government,  and  the  lines  of  division  among 
the  federal  courts  undisturbed— the  question  arises,  by  what  au- 
thority is  it  that  the  commercial  system  of  France,  the  product  of 
the  legislative  authority  of  her  monarchs,  has  become  the  basis  for 
judicial  decision  in  the  courts  of  the  United  States,  and  her  legal 
administration  of  purely  municipal  regulations  is  taken  as  a  guide 
to  determine  the  jurisdictional  limits  of  those  courts  of  justice? 
That  congress  may  prescribe  rules  in  reference  to  the  settlement  of 
average  contributions,  arising  in  the  forei-gn  or  federal  commerce 
of  the  country,  may  be  admitted,  and  also  may  assimilate  the 
American  and  French  systems  of  commercial  regulation.  But  i  am 
not  prepared  to  admit  that  this  can  be  done  by  judicial  authority. 

The  commercial  systems  of  Great  Britain  and  the  United  States 
recognize  no  such  contract  between  the  masters  and  freighters  as 
the  French  code  establishes ;  they  invest  the  master  with  no  such 
privilege  upon  the  property  of  the  shippers ;  they  confer  no  such 
powers  to  maintain  suits,  and  subject  him  to  no  such  liabilities. 
The  policy  and  spirit  of  the  British  and  American  commercial 
systems  tend  to  restrain  the  agency  and  control  of  subordinates  to 
precise  limits  in  settlements  or  contests  with  respect  to  property 
and  obligations;  wherever  it  can  be  done,  they  bring  the  owners  of 
the  property,  and  the  principals  in  the  obligations,  to  confront  one 
another.  In  my  opinion,  this  decree  introduces  a  new  principle 
into  the  American  commercial  system,  and  that  this  interpolation 
adds  to  the  jurisdiction  of  the  judiciary  departmetit  of  this  govern- 
ment. This  is  done  by  judicial  authority.  In  my  opinion,  the 
constitution  does  not  give  such  a  power  to  this  court.  I  therefore 
dissent  from  the  decree. 

*  Having  carefully  examined  the  foregoing  opinion  of  [  '^^  182  ] 
Mr.  Justice  Campbell,  after  it  was  in  print,  I  am  satisfied 
with  its  correctness,  and  concur  therein.  J.  Catron. 
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Thb  Ownebs  oe  thb  Steamer  Virginia,  Appellanto^  v.  Michael  W. 

West  and  others. 

19  H.  182. 

JUBISDICTION  OF  THIS  CoUET  ON  APPKAL. 

1.  This  conrt  has  no  jurisdiction  of  an  appeal  or  writ  of  error  where  the  record  is  not 
filed  with  the  clerk  during  the  term  next  after  the  appeal  is  taken  or  the  writ  issaed. 

2.  Bat  another  appeal  or  writ  of  error  may  be  taken  and  presented  withinvthe  time 
limited  by  statute  for  appeals  and  writs  of  error. 

Appeal  from  the  circuit  court  for  the  district  of  Maryland.  The 
case  is  stated  in  the  opinion  of  the  court. 

Mr,  Johnsoriy  for  appellee,  moved  to  dismiss  the  appeal. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  for  the  district  of  Mary- 
land. 

The  decree  from  which  the  appeal  has  been  taken  was  passed  by 
the  circuit  court  on  the  17th  day  of  November,  1855,  and  the  ap* 
peal  was  prayed  on  tke  same  day  in  open  court.  But  it  was  not 
prosecuted  to  the  next  succeeding  term  of  this  conrt, 
[*183]  *and  no  transcript  of  the  record  was  filed  here' during 
that  term.  But  a  transcript  has  been  filed  at  the  present 
term  of  this  court,  and  the  case  docketed.  And  a  motion  is  made 
to  dismiss  it,  upon  the  ground  that  the  appeal  is  not  legally  before 
this  court,  according  to  the  act  of  congress  regulating  appeals. 

The  construction  of  this  act  of  congress,  and  the  practice  of  this 
court  under  it,  has  been  settled  by  the  cases  of  Vi-llalobos  t;.  The 
United  States,  (6  Howard,  81,)  and  The  United  States  v.  Curry,  (6 
Howard,  106.)  The  transcript  must  be  filed  in  this  court  and  the 
case  docketed  at  the  term  next  succeeding  the  appeal,  in  order  to 
give  this  court  jurisdiction.     This  case  must  therefore  be  dismissed. 

But  the  dismittsal  does  not  bar  the  appellant  from  taking- and 
prosecuting  another  appeal  at  any  time  within  five  years  from  the 
date  of  the  decree,  provided  the  transcript  is -filed  here  and  the  case 
docketed  at  the  term  next  succeeding  the  date  of  such  second  ap- 
peal. 
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Jomr  Brown,  Plaintiff  in  Error,  v.  Duohesnb.  iwrrss 

^  19  H.  183.  "S??  §^ 

Patented  Article  used  oh  a  Foreign  Vessel  no  violation  of  the  act  of  Conoress. 

1.  The  nse  of  a  patented  article  hj  a  foreign  ship,  in  entering  and  leaving  one  of  our 
ports,  does  not  create  a  right  of  action  in  the  patentee. 

2.  The  use  of  sacli  a  patent  in  the  constrnotion,  fitting  oat,  or  eqaipment  of  snch  a 
vessel  is  not  an  infringement  of  the  rights  of  a  patentee,  provided  it  was  placed  on 
the  vessel  in  a  foreign  pprt,  and  was  authorized  hy  the  laws  of  the  country  U>  which 
she  belongs. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Massachu- 
setts.    The  case  is  fully  stated  in  the  opinion. 

Mr.  Daruiy  for  plaintiff  in  error. 

Mr.  Austin^  for  defendant. 

*  Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  [  *  193  ] 
court. 

This  case  comes  before  the  court  upon  a  writ  of  error  to  the  cir- 
cuit court  of  th«  United  States  for  the  district  of  Massachusetts. 

The  plaintiff  in  error,  who  was  also  plaintiff  in  the  court  below, 
brought  this  action  against  the  defendant  for  the  infringement  of  a 
patent  which  the  plaintiff  had  obtained  for  a  new  and  useful  im- 
provement  in  oonstructing  the  gaff  of  sailing  vessels.  The  declara- 
tion is  in  the  usual  form,  and  alleges  that  the  defendant  used  this 
improvement  at  Boston  without  his  consent.  The  defendant  plead- 
ed that  the  improvement  in  question  was  used  by  him  only  in  the 
gaffs  of  a  French  schooner,  called  the  Alcyon,  of  which  schooner  he 
was  master;  that  he  (the  defendant)  was  a  subject  of  the  empire  of 
France;  that  the  vessel  was  built  in  France,  and  owned  and  manned 
by  French  subjects;  and,  at  the  time  of  the  alleged  infringement, 
was  upon  a  lawful  voyage,  under  the  flag  of  France,  from  St.  Peters, 
in  the  island  of  Miquelon,  one  of  the  colonies  of  France,  to  Boston, 
and  thence  back  to  St.  Peters,  which  voyage  was  not  ended  at  the 
date  of  the  alleged  infringement;  and  that  the  gaffs  he  used  were 
placed  on  the  schooner  at  or  near  the  time  she  was  launched  by  the 
builder  in  order  to  fit  her  for  sea. 

There  is  also  a  second  plea  containing  the  same  allegations, 
with  the  additional  averment  that  the  improvement  in  question 
bad  been  in  common  use  in  French  merchant  vessels  for  more  than 
twenty  years  before  the  Alcyon  was  built,  and  was  the 
*  common  and  well-known  property  of  every  French  sub-  [  *  194  ] 
ject  long  before  the  plaintiff  obtained  his  patent. 
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The  plaintiff  demurred  generally  to  each  of  these  pleas,  and  the 
defendant  joined  in  demurrer ;  and  the  judgment  of  the  circuit  court 
being  in  favor  of  the  defendant,  the  plaintiff  thereupon  brought  this 
writ  of  error. 

The  plaintiff,  by  his  demurrer,  admits  that  the  Alcyon  was  a  for- 
eign vessel,  lawfully  in  a  port  of  the  United  States  for  the  purposes 
of  commerce,  and  that  the  improvement  in  question  was  placed  on 
her  in  a  foreign  port  to  fit  her  for  sea,  and  was  authorized  by  the 
laws  of  the  country  to  which  she  belonged.  '  The  question,  there- 
fore, presented  by  the  first  plea  is  simply  this :  whether  any  im- 
provement in  the  construction  or  equipment  of  a  foreign  vessel,  for 
which  a  patent  has  been  obtained  in  the  United  States,  can  be  used 
by  such  vessel  within  the  jurisdiction  of  the  United  States^  while 
she  is  temporarily  there  for  the  purposes  of  commerce,  without  the 
consent  of  the  patentee? 

This  question  depends  on  the  construction  of  the  patent  laws.  For 
undoubtedly  every  person  who  is  found  within  the  limits  of  a  gov- 
ernment, whether  for  temporary  purposes,  or  as  a  resident,  is  bound 
by  its  laws.  The  doctrine  upon  this  subject  is  correctly  stated  by 
Mr.  Justice  Story,  in  his  ^*  Commentaries  on  the  Conflict  of  Laws," 
(chap.  14,  sec.  641,)  and  the  writers  on  public  law  to  whom  he 
refers.  A  difficulty  may  sometimes  arise,  in  determining  whether 
a  particular  law  applies  to  the  citizen  of  a  foreign  country,  and 
intended  to  subject  him  to  its  provisions.  But  if  the  law  applies  to 
him,  and  embraces  his  case,  it  is  unquestionably  binding  upon  him 
when  he  is  within  the  jurisdiction  of  the  United  States. 

The  general  words  used  in  the  clause  of  the  patent  laws  granting 
the  exclusive  right  to  the  patentee  to  use  the  improvement,  taken 
by  themselves,  and  literally  construed,  without  regard  to  the  object 
in  viqw,  would  seem  to  sanction  the  claim  of  the  plaintiff.  But  this 
mode  of  expounding  a  statute  has  never  been  adopted  by  any  en- 
lightened tribunal — because  it  is  evident  that  in  many  cases  it  would 
defeat  the  object  which  the  legislature  intended  to  accomplish.  And 
it  is  well  settled  that,  in  interpreting  a  statute,  the  court  will  not 
look  merely  to  a  particular  clause  in  which  general  words  may  be 
used,  but  will  take  in  connection  with  it  the  whole  statute  (or  stat- 
utes on  the  same  subject)  and  the  objects  and  policy  of  the  law,  as 
indicated  by  its  various  provisions,  and  give  to  it  such  a  construc- 
tion as  will  carry  into  execution  the  will  of  the  legislature,  as  thus 

ascertained,  according  to  its  true  intent  and  meaning. 
[  *  196  ]      *  Neither  will  the  court,  in  expouuding  a  statute,  give 
to  it  a  construction  which  would  in  any  degree  disarm 
the  government  of  a  power  which  has  been  confided  to  it  to  be 
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used  for  the  general  good — or  which  would  enable  individuals  to 
embarrass  it,  in  the  discharge  of  the  high  duties  it  owes  to  the 
community — unless  plain  and  express  words  indicated  that  such 
was  the  intention  of  the  legislature. 

The  patent  laws  are  authorized  by  that  article  in  the  constitu- 
tion which  provides  that  congress  shall  have  power  to  promote  the 
progress  of  science  and  useful  arts,  by  securing  for  limited  times 
to  authors  and  inventors  the  exclusive  right  to  their  respective 
writings  and  discoveries.  The  power  thus  granted  is  domestic  in 
its  character,  and  necessarily  confined  within  the  limits  of  the 
United  States.  It  confers  no  power  on  congress  to  regulate  com- 
merce, or  the  vehicles  of  commerce,  which  belong  to  a  foreign 
nation,  and  occasionally  visit  our  ports  in  their  commercial  pur- 
suits. That  power  and  the  treaty-making  power  of  the  general 
government  are  separate  and  distinct  powers  from  the  one  of  which 
we  are  now  speaking,  and  are  granted  by  separate  and  different 
clauses,  and  are  jn  no  degree  connected  with  it.  And  when  con- 
gress are  legislating  to  protect  authors  and  inventors,  their  atten- 
tion is  necessarily  attracted  to  the  authority  under  which  they  are 
acting,  and  it  ought  not  lightly  to  be  presumed  that  they  intended 
to  go  beyond  it,  and  exercise  another  and  distinct  power,  conferred 
on  them  for  a  different  purpose. 

Nor  is  there  anything  in  the  patent  laws  that  should  lead  to  a 
different  conclusion.  They  are  all  manifestly  intended  to  carry 
into  execution  this  particular  power.  They  secure  to  the  inventor 
a  just  remuneration  from  those  who  derive  a  profit  or  advantage, 
within  the  United  States,  from  his  genius  and  mental  labors. 

But  the  right  of  property  which  a  patentee  has  in  his  invention, 
and  his  right  to  its  exclusive  use,  is  derived  altogether  from  these 
statutory  provisions  ;  and  this  court  have  always  held  that  an  in- 
ventor has  no  right  of  property  in  his  invention,  upon  which  ho 
can  maintain  a  suit,  unless  he  obtains  a  patent  for  it,  according  to 
the  acts  of  congress;  and  that  his  rights  are  to  be  regulated  and 
measured  by  these  laws,  and  cannot  go  beyond  them. 

But  these  acts  of  congress  do  not,  and  were  not  intended  to,  oper- 
ate beyond  the  limits  of  the  United  States;  and  as  the  patentee's 
right  of  property  and  exclusive  use  is  derived  from  them,  they 
cannot  extend  beyond  the  limits  to  which  the  law  itself  is  confined. 
And  the  use  of  it  outside  of  the  jurisdiction  of  the  United 
States  is  not  an  infringement  of  his  rights,  and  '*'  he  has  [  *  196  ] 
no  claim  to  any  compensation  for  the  profit  or  advantage 
the  party  may  derive  from  it. 

The  chief  and  almost  only  advantage  which  the  defendant  derived 
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from  the  use  of  this  improvement  was  on  the  high  seas,  and  in  other 
places  out  of  the  jurisdiction  of  the  United  States.  The  plea  avers 
that  it  was  placed  on  her  to  fit  her  f(jr  sea.  If  it  had  been  manufac- 
tured on  her  deck  while  she  was  lying  in  the  port  of  Boston,  or  if  the 
captain  had  sold  it  there,  he  would  undoubtedly  have  trespassed 
upon  the  rights  of  the  plaintiff,  and  would  have  been  justly  answer- 
able for  the  profit  and  advantage  he  thereby  obtained.  For,  by 
coming  in  competition  with  the  plaintiff,  where  the  plaintiff  was 
entitled  to  the  exclusive  use,  he  thereby  diminished  the  value  of  his 
property.  Justice,  therefore,  as  well  as  the  act  of  congress,  would 
require  that  he  should  compensate  the  patentee  for  the  injury  he 
sustained,  and  the  benefit  and  advantage  which  he  (the  defendant) 
derived  from  the  invention. 

But,  so  for  as  the  mere  use  is  concerned,  the  vessel  could  hardly 
be  said  to  use  it  while  she  was  at  anchor  in  the  port,  or  lay  at  the 
wharf.  It  was  certainly  of  no  value  to  her  while  she  was  in  the 
harbor;  and  the  only  use  made  of  it,  which  can  be  supposed  to  in- 
terfere with  the  rights  of  the  plaintiff,  was  in  navigating  the  vessel 
into  and  out  of  the  harbor,  when  she  arrived  or  was  about  to  depart, 
and  while  she  was  within  the  jurisdiction  of  the  United  States. 
Now,  it  is  obvious  that  the  plaintiff  sustained  no  damage,  and  the 
defendant  derived  no  material  advantage,  from  the  use  of  an  im- 
provement of  this  kind  by  a  foreign  vessel  in  a  single  voyage  to  the 
United  States,  or  from  occasional  voyages  in  the  ordinary  pursuits 
of  commerce;  or  if  any  damage  is  sustained  on  the  one  side,  or  any 
profit  or  advantage  gained  on  the  other,  it  is  so  minute  that  it  is 
incapable  of  any  appreciable  value. 

But  it  seems  to  be  supposed,  that  this  user  of  the  improvement 
was,  by  legal  intendment,  a  trespass  upon  the  rights  of  the  plain- 
tiff; and  that  although  no  real  damage  was  c;:.>tained  by  the  plain- 
tiff, and  no  profit  or  advantage  gained  by  the  defendant,  the  law 
presumes  a  damage,  and  that  the  action  may  be  maintained  on  tiiat 
ground.  In  other  words  that  there  is  a  technical  damage,  in  the 
eye  of  the  law,  although  none  has  really  been  sustained. 

This  view  of  the  subject,  however,  presupposes  that  the  patent 
laws  embrace  improvements  on  foreign  ships,  lawfully  made  in 
their  own  country,  which  have  been  patented  here.  But  that  is 
the  question  in  controversy.  And  the  court  is  of  opinion  that  cases 
of  that  kind  were  not  in  the  contemplation  of  congress  in 
[  *  197  ]  enacting  the  patent  laws,  and  cannot,  upon  any  *  sound 
construction 9  be  regarded  as  embraced  in  them.  For  such 
a  construction  would  be  inconsistent  with  the  principles  that  lie  at 
the  foundation  of  these  laws ;  and  instead  of  conferring  legal  rights 
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on  the  inventor,  in  order  to  do  equal  justice  between  him  and  those 
who  profit  by  his  invention,  they  would  confer  a  power  to  exact 
damages  where  no  real  damage  had  been  sustained,  and  would 
^moreover  seriously  embarrass  the  commerce  of  the  country  with 
foreign  nations.  We  think  these  laws  ought  to  be  construed  in 
the  spirit  in  which  they  were  made — ^that  is,  as  founded  in  justice 
— and  should  not  be  strained  by  technical  constructions  to  reach 
cases  which  congress  evidently  could  not  have  contemplated,  with- 
out departing  from  the  principle  upon  which  they  were  legislating, 
and  going  far  beyond  the  object  they  intended  to  accomplish. 

The  construction  claimed  by  the  plaintiff  would  confer  on  pat- 
entees not  only  rights  of  property,  but  also  political  power,  and 
enable  them  to  embarrass  the  treaty-making  power  in  its  negotia- 
tions with  foreign  nations,  and  also  to  interfere  with  the  legisla- 
tion of  congress  when  exercising  its  constitutional  power  to  regulate 
commerce.  And  if  a  treaty  should  be  negotiated  with  a  foreign 
nation,  by  which  the  vessels  of  each  party  were  to  be  freely  ad- 
mitted into  the  ports  of  the  other,  upon  equal  terms  with  its  own, 
upon  the  payment  of  the  ordinary  port  charges,  and  the  foreign 
government  faithfully  carried  it  into  execution,  yet  the  government 
of  the  United  States  would  find  itself  unable  to  fulfill  its  obligations 
if  the  foreign  ship  had  about  her,  in  her  construction  or  equfpment, 
anything  for  which  a  patent  had  been  granted.  And  after  paying 
the  port  and  other  charges  to  which  she  was  subject  by  the  treaty, 
the  master  would  be  met  with  a  further  demand,  the  amount  of 
which  was  not  even  regulated  by  law,  but  depended  upon  the  will 
of  a  private  individual. 

And  it  will  be  remembered  that  the  demand,  if  well  founded  in 
the  patent  laws,  could  not  be  controlled  or  put  aside  by  the  treaty. 
For,  by  the  laws  of  the  United  States,  the  rights  of  a  party  under 
a  patent  are  bis  private  property ;  and  by  the  constitution  of  the 
.United  States,  private  property  cannot  be  taken  for  public  use  with- 
out just  compensation.  And  in  the  case  I  have  stated,  the  govenay- 
ment  would  be  unable  to  carry  into  effect  its  treaty  stipulations 
without  the  consent  of  the  patentee,  unless  it  resorted  to  its  right 
of  eminent  domain,  and  went  through  the  tedious  and  expensive 
process  of  condemning  so  much  of  the  right  of  property  of  the  pat- 
entee as  related  to  foreign  vessels,  and  paying  him  such  a  compen- 
sation therefor  as  should  be  awarded  to  him  by  the  proper  tribunal. 
The  same  difficulty  would  exist  in  executing  a  law  of  con- 
gress '''in  relation  to  foreign  ships  and  vessels  trading  to  ["**  198] 
this  country.  And  it  is  impossible  to  suppose  that  con- 
gress in  passing  these  laws  could  have  intended  to  confer  on  the 
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patentee  a  right  of  private  property,  which  would  in  effect  enable 
him  to  exercise  political  power,  and  which  the  government  would 
be  obliged  to  regain  by  purchase,  or  by  the  power  of  its  eminent 
domain,  before  it  could  fully  and  freely  exercise  the  great  power  of 
regulating  commerce,  in  which  the  whole  nation  has  an  intereat. 
The  patent  laws  were  passed  to  accomplish  a  different  purpose,  and 
with  an  eye  to  a  different  object;  and  the  right  to  interfere  in 
foreign  intercourse,  or  with  foreign  ships  visiting  our  ports,  was 
evidently  not  in  the  mind  of  the  legislature,  nor  intended  to  be 
granted  to  the  patentee. 

Congress  may  unquestionably,  under  its  power  to  regulate  com- 
merce, prohibit  any  foreign  ship  from  entering  our  ports,  which,  in 
its  construction  or  equipment,  uses  any  improvement  patented  in 
this  country,  or  may  prescribe  the  terms  and  regulations  upon 
which  such  vessels  shall  be  allowed  to  enter.  Yet  it  may  perhaps 
be  doubted  whether  congress  could  by  law  confer  on  an  individual, 
or  individuals,  a  right  which  would  in  any  degree  impair  the  con- 
stitutional powers  of  the  legislative  or  executive  departments  of  the 
government,  or  which  might  put  it  in  their  power  to  embarrass  our 
commerce  and  intercourse  with  foreign  nations,  or  endanger  our 
amicable  relations.  But  however  that  may  be.  we  are  satisfied 
that  nb  sound  rule  of  interpretation  would  justify  the  court  in  giv- 
ing to  the  general  words  used  in  the  patent  laws  the  extended  con- 
struction claimed  by  the  plaintiff,  in  a  case  like  this,  where  public 
rights  and  the  interests  of  the  whole  community  are  concerned. 

The  case  of  Caldwell  v.  Vlissengen,  (9  Hare,  416,  9  Eng.  L.  and 
Eq.  Rep.  51,)  and  the  statute  passed  by  the  British  parliament  in 
consequence  of  that  decision,  have  been  referred  to  and  relied  on  in 
the  argument.  The  reasoning  of  the  vice  chancellor  is  certainly 
entitled  to  much  respect,  and  it  is  not  for  this  court  to  question  the 
correctness  of  the  decision,  or  the  construction  givep  to  the  statute 
of  Henry  VIII. 

But  we  must  interpret  our  patent  laws  with  reference  to  our  own 
constitution  and  laws  and  judicial  decisions.  And  the  court  are  of 
opinion  that  the  rights  of  property  and  exclusive  use  granted  to  a 
patentee  does  not  extend  to  a  foreign  vessel  lawfully  entering  one 
of  our  ports ;  and  that  the  use  of  such  improvement,  in  the  con- 
struction, fitting  out,  or  equipment  of  such  vessel,  while  she  is 
coming  into  or  going  out  of  a  port  of  the  United  States,  is  not  an 
infringement  of  the  rights  of  an  American  patentee,  pro- 
[  *  199  ]  vided  it  was  placed  upon  her  in  a  *  foreign  port,  and  au- 
thorized by  the  laws  of  the  country  to  which  she  belongs. 

In  this  view  of  the  subject,  it  is  unnecessary  to  say  anything  in 
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relation  to  the  second  plea  of  the  defendant,  since  the  matters  relied 
on  in  the  first  are  sufficient  to  bar  the  plaintiff  of  his  action,  with- 
out the  aid  of  the  additional  averments  contained  in  the  second. 
The  judgment  of  the  circuit  court  must  therefore  be  affirmed. 
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Moses  C.  Mobbecai  and  others,  Appellants,  v.  Lindsay  and  others. 

19  H.  199. 

Pbacti'ce  oh  Appeals  from  District  to  Circuit  Court,  also  to  this  Court  frok 

Circuit  Court. 

1.  The  circnit  court  can  have  do  jurisdiction  of  an  appeal  from  the  district  court  when 
there  is  not  a  final  decree  in  the  latter. 

2.  If  the  circuit  court  render  a  decree  on  the  merits  in  such  case,  all  that  the  court  can 
do  on  appeal  is  to  reverse  the  decree  of  the  circuit  court,  with  directions  to  that 
court  to  dismiss  the  appeal  from  the  district  court,  that  the  latter  may  proceed  to 
render  a  final  decree. 

Appeal  from  the  circuit  court  for  the  district  of  South  Carolina. 
The  case  is  stated  in  the  opinion. 

Mr,  Phillips,  for  appellants. 

Mr.  Johnson  and  Mr.  Beverdy  JohnsoUy  jr.,  for  appellees. 

*  Mr.  Justice  Waynb  delivered  the  opinion  of  the  court.  [  *  200  ] 
This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  district  of  South  Carolina. 

Upon  the  hearing  of  this  cause  in  this  court,  it  was  suggested 
that  the  court  had  not  jurisdiction  of  the  case,  on  the  ground  that 
the  district  court,  which  had  original  .jurisdiction  of  it,  had  not 
given  a  final  decree  •  in  favor  of  the  libellants,  before  the  cause  was 
taken  by  appeal  to  the  circuit  court;  from  the  decision  of  which, 
reversing  the  decision  of  the  district  judge  and  dismissing  the  libel, 
the  appellants  appealed  to  the  supreme  court.  No  such  decree  of 
the  district  court  is  set  out  in  the  record;  but  the  court,  supposing 
it  might  be  a  clerical  omission,  gave  to  the  counsel  concerned  in 
the  cause  time  to  ascertain  the  fact,  in  order  that  it  might  be  made, 
either  by  consent  of  parties  or  by  certiorari,  a  part  of  the  record,  that 
there  might  be  no  delay  in  the  final  disposition  of  the  case  by  this 
court.  The  counsel  having  made  the  necessary  inquiries 
*from  the  clerk  of  the  district  and  circuit  courts,  and  hav-  [  *  201  ] 
ing  reported  to  this  court  that  no  final  decree  had  been 
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extended  or  passed  in  favor  of  the  tibellants  by  the  district  judge, 
and  that  the  case  had  been  taken  by  appeal  to  the  circuit  court 
upon  such  imperfect  record,  and  decided  in  that  court,  without  any 
notice  of  the  omission  having  been  brought  to  its  view  either  from 
the  record  or  in  the  argument  of  the  case,  the  counsel  have  applied 
to  this  court  to  permit  them  to  amend  the  record  by  consent,  by 
inserting  in  it  what  might  be  agreed  upon  by  them  to  be  a  final 
decree,  urging,  as  the  merits  of  the  case  between  the  parties  had 
been  fully  discussed  here,  that  the  court  could  proceed  upon  such 
amendment  to  decide  the  case. 

We  have  examined  the  proposal  of  counsel  in  connection  with 
the  laws  of  congress  regulating  appeals  from  the  district  cpurt  to 
the  circuit  court,  and  from  the  latter  to  this  court,  and  also  the  de- 
cisions of  this  court  upon  those  laws,  and  we  do  not  find,  upon  any 
interpretation  which  has  been  or  could  in  our  view  be  given  to  them, 
that  it  is  in  our  power  to  grant  the  application  of  counsel  for  the 
amendment  of  the  record,  as  they  propose  it  should  be  done. 

The  right  of  appeal  is  '* conferred,  defined,  and  regulated,"  by 
the  second  section  of  the  act  of  March  2,  1803,  (ch.  20,  1  Stats,  at 
Large,  244.)  Its  language  is:  ^'That  from  all  final  judgments  or 
decrees  in  any  of  the  district  courts  of  the  United  States,  an  appeal, 
where  the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum 
or  value  of  fifty  dollars,  shall  be  allowed  to  the  circuit  court  next  to 
be  holden  in  the  district  where  such  judgment  or  judgments,  decree 
or  decrees,  may  be  rendered ;  and  the  circuit  court  or  courts  are 
hereby  authorized  and  required  to  receive,  hear,  and  determine,  such 
appeal.  And  that  from  all  final  judgments  or  decrees  rendered  in 
any  circuit  court,  or  in  any  district  court  acting  as  a  circuit  court 
in  cases  of  equity,  of  admiralty,  and  maritime  jurisdiction,  and  of 
prize  or  no  prize,  an  appeal,  where  the  matter  in  dispute,  exclusive 
of  costs,  shall  exceed  the.  sum  or  value  of  two  thousand  dollars, 
shall  be  allowed  to  the  supreme  court  of  the  United  States;  and 
that  upon  such  appeal  a  transcript  of  the  libel,  bill,  answer,  depo- 
sitions, and  all  other  proceedings  of  what  kind  soever  in  the  cause, 
shall  be  transmitted  to  the  said  supreme  court."  It  is,  then,  only 
upon  final  judgments  and  decrees  that  appeals  can  be  taken  from 
either  of  the  courts  to  the  other  courts.  Without  such  a  decree, 
neither  the  circuit  nor  the  supreme  courts  can  have  jurisdiction  to 
determine  a  cause  upon  its  merits,  as  was  done  in  this  case  by  the 
circuit  court,  from  which  decision  it  has  been  brought  by  appeal 

to  this  court.     The  circuit  court  had  nothing  before  it  to 
[  *  202  ]  make  *its  decision  available  for  the  appellants,  if  its  view 

of  the  merits  of  the  case  had  coincided  with  the  opinion  of 
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the  district  jadge,  or  upon  which  its  process  could  have  been  issued 
to  carry  out  the  judgment  given  by  it  in  favor  of  the  respondents. 
Nor  could  it  have  permitted  an  amendment  of  the  record  of  appeal 
by  the  insertion  of  what  the  parties  might  have  agreed  to  be  a  final 
judgment  as  to  amount,  without  its  having  first  received  the  judi- 
cial sanction  of  the  district  judge.  .  And  this  court  is  as  powerless 
in  this  respect  as  the  circuit  court  was,  as  its  jurisdiction  depends 
upon  that  court  having  a  proper  legislative  jurisdiction  of  the  case. 
It  cannot  overlook  the  fact  upon  which  its  jurisdiction  depends,  by 
any  action  in  the  case  in  the  circuit  court  upon  an  irregular  appeal. 
The  case  in  that  court  was  coram  non  judice,  and  is  so  here.  The 
appellants  have  the  right  to  the  execution  of  the  order  given  by  the 
district  judge  to  the  commissioner  and  clerk  of  the  court,  to  ascer- 
tain the  charges  to  be  made  against  the  respective  parties  to  the 
suit,  and  to  state  an  account  between  them ;  for  which  purpose  he 
was  authorized  to  use  the  testimony  already  reported,  and  such  fur- 
ther testimony  as  might  be  brought  before  him  in  relation  to  that 
point.  Thai  the  circuit  court  cannot  direct  to  be  done,  nor  can  this 
court  do  so.  All  that  we  can  do  in  the  case,  as  it  stands  here,  is 
U)  reverse  the  decree  of  the  circuit  court  dismissing  the  appellants' 
libel,  to  send  the  case  back  to  the  circuit  court,  that  the  appeal  in 
it  may  be  dismissed  by  it  for  want  of  its  jurisdiction,  leaving  the 
case  in  its  condition  before  the  appeal  to  that  court,  that  the  parties 
may  carry  out  the  case  in  the  district  court  to  a  final  decree,  upon 
such  a  report  as  the  commissioner  and  clerk  may  make,  according 
to  the  order  which  was  given  by  the  judge.  The  judgment  of  the 
circuit  court  is  reversed  accordingly. 


Tebenob  GousiN)  Plaintiff  in  Error,  v,  Fannt  Labatut  and  others. 

19  H.  202. 

JjrBSSDKTSlOV  OH  £bBOB  to  diACE  COUBTS — ^EFFECT  OF  CoHFIBXATIOV  ASD  SUBVBT  OF 

Spavish  Gbavts. 

1.  Where  the  decision  of  the  State  court  turned  upon  the  conetrnciion  and  effect  to  be 
given  to  the  acts  of  congress  and  of  the  officers  executing  them,  and  the  decision  is 
against  the  title  set  up  under  these,  this  court  has  power  to  review  the  judgment. 

2.  In  the  State  courts  of  Louisiana,  where  bills  of  exception  are  unknown,  and  the 
opinions  of  the  supreme  court  are  by  statute  made  part  of  the  record,  the  opinion 
will  be  examined  here,  to  learn  what  questions  were  decided. 

3.  By  virtue  of  the  acto  of  congress  of  1819  (3  Stats,  at  Large,  528)  and  1822,  (idem, 
707,)  the  register  and  receiver  of  the  land  office  had  a  right  to  direct  on  what  land  a 
confirmation  under  the  act  of  1812  should  be  located. 
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4.  A  sarvey  made  under  the  certificate  of  those  officers  in  1846  conFtituted  a  good  title 
as  against  the  United  States,  and  a  prima  facie  title  against  all  persons. 

6.  But  until  the  survey  was  made,  the  United  States  had  the  right  to  sell  and  convey 
the  land  to  others;  and  a  person  who  obtained  the  patent  of  the  United  States,  prior 
to  the  survey  in  1846,  has  the  paramount  title  as  to  so  much  of  the  land  in  dispute 
as  his  patent  covers. 

6.  As  to  all  the  land  in  dispute  not  covered  by  such  patent,  the  certificate  and  surrey 
are  prima  facie  evidence  of  title,  notwithstanding  a  supposed  variance  in  the  names 
of  the  parties  under  whom  the  original  claim  was  made. 

This  was  a  writ  of  error  to  the  supreme  court  of  Louisiana. 
The  case  is  clearly  stated  in  the  opinion. 

Mr,  Janiuy  for  plaintiff  in  error. 

Mr.  Benjamin^  for  defendants. 

[  *  206  ]      *  Mr.  Justice  Catron  deliyered  the  opinion  of  the  court. 
Evariste  Blanc  sued  Terence  Cousin,  in  the  eighth  dis* 
trict  court  of  Louisiana,  invoking  the  aid  of  that  court  to  settle  a 
disputed  houndary  hetween  the  plaintiff  and  defendant. 

Cousin,  instead  of  responding  to  the  action,  for  the  purpose  of 
settling  boundary,  filed  an  answer,  denying  Blanc's  tiUe  to  the 
property  described  in  his  petition,  and  setting  up  title  in  himself, 
and  claiming  damages  against  Blanc,  who  joined  issue  on  the  an- 
swer, and  denied  the  validity  of  the  title  asserted  by  Cousin.  This 
turned  Cousin  into  a  plaintiff,  (as  the  State  courts  held,)  and  im- 
posed on  him  the  burden  of  proof  to  support  his  title.  It  was 
adjudged  in  the  district  court,  on  the  documents  presented  by 
Cousin,  that  he  had  no  title  whatever  to  any  part  of  the 
[  *  207  ]  land  in  dispute ;  and  so  the  supreme  "^  court  of  Louisiana 
•  held  on  an  appeal  to  that  court,  where  the  cause  was  re- 
heard. 

Pending  the  appeal,  Blanc  died,  and  his  widow  and  heirs  were 
made  parties.  They  prayed  the  benefit  of  the  judgment  of  the 
court  below,  and  also  that  it  might  be  so  amended  by  the  supreme 
court  as  to  give  them  the  benefit  of  all  that  Blanc  claimed  in  his 
petition — that  is  to  say,  222.80  acres,  according  to  certificate  No. 
1,280,  showing  a  regular  purchase  from  the  United  States ;  together 
with  1,240  arpents  in  superficies,  according  to  a  plan  annexed  to 
the  original  petition  of  Blanc;  that  they  might  be  quieted  in  the 
possession  thereof  as  owners,  and  that  the  1,240  arpents  may  be 
bounded  according  to  the  plan.  And  to  this  effect  the  court  gave 
judgment. 

The  laws  of  congress,  and  the  acts  of  the  officers  executing  them 
in  perfecting  titles  to  public  lands,  have  been  drawn  in  question, 
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and  construed  by  the  decisioD  of  the  supreme  court  of  Louisiana  in 
this  case;  and  the  decision  being  against  the  title  set  up  by  Cousin, 
under  the  acts  of  congress  and  the  authority  exercised  under  them, 
it  follows  that  jurisdiction  is  vested  in  this  court,  by  the  25th  sec- 
tion of  the  judiciary  act,  to  examine  the  judgment  of  the  State 
court;  and,  in  doing  so,  we  refer  to  the  opinion  of  that  court, 
which  is  made  part  of  the  record  by  the  laws  of  Louisiana,  and  is 
explanatory  to  the  judgment,  of  which  it  is  there  deemed  an  essen- 
tial part.  We  refer  to  the  opinion,  in  order  to  show  that  questions 
did  arise  and  were  decided,  as  required,  to  give  this  court  jurisdic- 
tion. (9  How.  9.)  This  is  necessarily  so  in  cases  brought  here  by 
writ  of  error  to  the  courts  of  Louisiana,  because  no  bill  of  excep- 
tions is  necessary  there,  when  appeals  are  prosecuted.  The  court 
of  last  resort  acts  on  the  law  and  facts  as  presented  by  the  whole 
record. 

By  relying  on  this  source  of  information,  as  to  what  questions 
were  raised  and  were  decided  by  the  State  court,  we  are  relieved 
from  all  difficulty  in  this  instance. 

Cousin's  claim  is  assumed  to  have  originated  in  a  Spanish  order 
of  survey  laid  before  the  proper  commissioner  appointed  under  the 
act  of  April  25,  1812,  whose  duty  it  was  to  receive  notices  and 
evidences  of  claims,  which  were  ordered  to  be  recorded  by  the  com- 
missioner. It  was  made  the  duty  of  the  commissioner  to  report  to 
the  secretary  of  the  treasury  upon  claims,  and  the  evidences  thereof, 
thus  notified  to  him;  which  report  the  act  directed  should  be  laid 
before  congress  by  the  secretary. 

In  January,  1816,  the  report  was  transmitted  by  him  to  congress. 
By  the  act  of  March  3d,  1819,  congress  legislated  in  regard 
to  the  claims  reported.     By  that  act,  two  land  *  districts  [  *  208  ] 
were  established  east  of  the  island  of  New  Orleans,  and  a 
register  and  receiver  were  provided  for  each. 

The  books  of  the  former  commissioners,  in  which  the  claims  and 
evidences  of  claims  were  recorded,  were  directed  to  be  lodged  with 
the  register ;  and  the  register  and  receiver  were  vested  with  power 
^ Ho  examine  the  claims  recognized,  confirmed,  or  provided  to  be 
granted,"  by  the  provisions  of  that  act;  they  were  instructed  to 
make  out,  for  each  claimant  entitled  in  their  opinion  thereto,  a 
certificate,  according  to  the  nature  of  the  case,  pursuant  to  the  in- 
structions of  the  commissioner  of  the  general  land  office;  and,  on 
the  presentation  at  that  office  of  such  certificate,  a  patent  was 
ordered  to  be  issued.  Francis  Cousin's  claim  was  within  the  above 
description. 

As  no  provision  was  made  by  the  act  of  1819,  vesting  authority 
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in  the  register  and  receiver  to  direct  in  what  manner  confirmed 
claims  should  be  located  and  surveyed,  it  was  (sec.  11)  left  to  the 
deputies  of  the  principal  surveyor  south  of  Tennessee  to  find  the 
lands,  and  survey  them  according  to  their  own  judgment.  Then, 
again,  the  surveyors  had  no  authority  to  adjust  conflicting  bound- 
aries, and  therefore  further  legislation  was  deemed  necessary ;  and 
accordingly  the  act  of  June  8, 1822,  was  passed  by  congress,  giving 
the  registers  and  receivers  power  to  direct  the  manner  in  which 
claims  should  be  located  and  surveyed,  (see.  4,)  and  power  was 
also  given  to  them  to  decide  between  parties  whose  claims  con- 
flicted. 

In  June,  1820,  the  register  and  receiver  gave  Cousin  a  certifi- 
cate of  confirmation  under  the  act  of  1819.  They  certify  "that 
claim  No.  255  in  the  report  of  the  commissioner,  marked  B,  claimed 
by  Francis  Cousin,  original  claimant  Stephen  B^n6,  is  confirmed 
as  a  donation,  and  entitled  to  a  patent  for  one  thousand  arpents, 
situated  in  St.  Tammany,  and  claimed  under  an  order  of  survey 
dated  10th  September,  1798." 

No  Spanish  survey  was  found,  to  aid  the  foregoing  description. 

In  1826,  the  register  and  receiver  made  an  order  of  survey,  as 
follows : 

^^Land  Office,  St,  Hdena, 

"  Fravoib  Cousik,  Cbetipioate  No.  178,  Dated  Juhe  8th,  1820. 

"Francis  Cousin  claims  a  tract  of  one  thousand  arpents  of  land, 
situate  in  the  parish  of  St.  Tammany,  as  purchaser  from  his  father, 
Francis  Cousin,  deceased,  who  bought  it  from  Louis  Blanc,  who 
bought  it  from  the  original  owner,  Gabriel  Bertrand,  and  in  virtue 
of  certificate  No.  178,  dated  8th  June,  1820,  and  signed  Charles  S. 
Cosby,  register,  and  Fulwer  Skipwith,  receiver,  in  which  certificate 
it  is  alleged  by  this  claimant  that  it  is  erroneously  set  forth  that 
Stephen  Bene  was  the  original  claimant;  it  appearing 
[  *  209  ]  that  this  tract  of  land  is  *  fronting  on  Bayou  la  Liberte, 
bounded  below  by  the  tract  of  land  of  Mr.  Girod,  and 
above  by  a  tract  of  land  belonging  to  claimant. 

"It  is  ordered  that  this  claim  be  located  and  surveyed  with  a 
front  extending  on  said  bayou,  from  the  land  of  said  Girod  to  that 
of  claimant  above,  and  from  these  points  on  the  bayou  to  run  back 
for  quantity.'* 

The  supreme  court  of  Louisiana  held  the  certificate  of  1820  so 
vague  as  not  to  be  of  any  value,  and  pronounced  it  void.  Further- 
more, that  the  second  one  of  1826  departed  from  the  confirmation, 
and  was  also  invalid.     The  first  purported  to  be  for  land  derived 
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from  Stephen  R6n6,  as  original  claimant;  and  the  seoond,  for  land 
of  which  Gabriel  Bertrand  was  the  original  owner. 

The  act  of  1822  is  a  supplement  to  the  act  of  1819  ;  when  taken 
together,  they  gave  the  register  and  receiver  authority  to  declare 
what  land  had  been  confirmed,  and  how  it  should  be  surveyed. 
Now,  if  it  be  true,  as  is  held  by  the  State  court,  that  the  certificate 
of  1820  is  so  vague  as  to  be  of  no  value  and  void,  then  it  follows, 
that  another  could  be  made  in  1826  which  would  be  certain  in  its 
description  of  the  land  confirmed,  accompanied  by  an  order  of 
survey.  Whether  Ben6  or  Bertrand  once  claimed  the  land,  is 
immaterial.  The  confirmation  is  an  incipient  United  States  title, 
conferred  on  Cousin,  which  our  government,  in  its  political  capacity, 
reserved  to  itself  the  power  to  locate  by  survey,  and  to  grant  by  the 
acts  of  its  executive  officers  ;  with  which  acts  the  courts  of  justice 
have  no  jurisdiction  to  interfere.     (16  How.  403,  414.) 

It  rested  with  the  register  and  receiver  to  ascertain  the  location 
of  the  land  confirmed  to  Cousin,  from  the  evidences  of  claim  re- 
corded and  filed  with  the  register  ;  and  having  decided  where  and 
how  the  land  should  be  located  and  surveyed,  the  courts  of  justice 
cannot  reverse  that  decision  ;  the  power  of  revision  is  vested  in  the 
commissioner  of  the  general  land  office. 

It  is  proper  here  to  say,  we  do  not  hold  that  the  certificate  of 
1820  was  void,  because  it  was  too  vague  to  authorize  a  survey  of 
the  land.  It  established  the  fact  that  Cousin's  claim  was  one  of 
those  described  in  the  act  of  1819,  which  had  been  confirmed. 
The  act  of  18!22  was  remedial ;  its  main  object  was  to  confer  power 
on  the  register  and  receiver  to  amend  vague  descriptions  ;  so  vague 
that  patents  could  not  issue  on  them,  as  required  by  the  act  of  1819. 

The  amendment  was  effectually  made  in  this  instance  by  the 
order  of  survey  of  1826  ;   and,  when  the  survey  was  executed 
according  to  that  order,  the  United  States  government 
^was  bound  by  it  until  it  was  set  aside  at  the  general  [  *210  ] 
land  office. 

The  act  of  March  3,  1831,  authorized  a  surveyor  general  to  be 
appointed  for  the  State  of  Louisiana,  whose  duty  it  was  to  cause 
confirmed  claims  to  be  surveyed ;  and  the  registers  and  receivers 
were  again  empowered  (sec.  6)  to  decide  in  cases  of  contested 
boundaries,  and  consequently  to  control  the  surveys.  On  the  22d 
December,  1846,  the  official  survey  (accompanied  by  a  plat)  of  the 
claim  of  Francis  Cousin,  was  approved  at  the  surveyor  general's 
office.  This  is  known  as  Yanzandt's  survey,  and  is  the  one  relied 
on  by  Counin  in  his  defense.  A  copy  thereof,  duly  certified  as  a 
record  of  the  surveyor  general's  office,  is  found  in  the  record ;  and 


650         SUPREME  COURT  OF  THE  UNITED  STATES. 

HartshoTD  v.  Day. 

which  copy  the  act  of  1831  (sec.  5)  declares  shall  be  admitted  as 
evidence  in  the  courts  of  justice. 

yhe  act  of  1831  (sec.  6)  further  declares  (as  respects  interfering 
claims)  ^Hhat  the  decisions  of  the  register  and  receiver,  and  the 
surveys  and  patents  that  may  be  issued  in  conformity  thereto,  shall 
not  in  anywise  be  considered  as  precluding  a  legal  investigation 
and  decision  by  the  proper  judicial  tribunals  between  the  parties  to 
any  such  interfering  claims,  but  shall  only  operate  as  a  relinquish- 
ment on  the  part  of  the  United  States  of  all  title  to  the  land  in 
question."  The  foregoing  reservation  applies  here;  Cousin's  sur- 
vey extended  in  depth,  from  Bayou  Liberte,  so  as  to  include  222.80 
acres  of  land,  which  had  been  purchased  of  the  United  States  by 
Francis  Alpuente,  and  on  the  4th  of  March,  1844,  (before  Cousin's 
survey  was  made,)  duly  conveyed  to  the  plaintiff,  Blanc,  as  part  of 
of  the  succession  of  Alpuente. 

Title  to  this  land  is  claimed  by  Cousin  by  force  of  his  confirma- 
tion, rendered  certain  by  his  survey  of  1846  ;  and  which  claim  was 
rejected  by  the  supreme  court  of  Louisiana,  when  they  rejected 
Cousin's  title  as  set  up. 

We  are  of  opinion  that  Cousin's  title  had  no  standing  in  a  court 
of  justice  until  the  land  was  surveyed,  and  the  survey  approved  as 
a  proper  one  at  the  surveyor  general's  office ;  and  that  therefore 
the  United  States  could  lawfully  sell  the  land,  and  give  title  to 
Alpuente.  (8  How.  306.)  The  mere  loose  order  of  survey,  made 
in  1826,  by  the  register  and  receiver,  cannot  be  recognized  in  this 
case  as  conferring  any  vested  interest,  as  against  'Alpuente,  to 
the  222.80  acres  purchased  by  him  ;  and  to  this  extent  the  decision 
of  the  supreme  court  of  Louisiana  is  proper.  But  as  respects  all 
other  parts  of  Cousin's  survey,  it  furnishes  priina  fade  evidence 
of  title  in  him,  subject  to  be  contested  by  the  opposing  title  of 

Blanc,  if  he  has  any  by  prescription  or  otherwise. 
[*211]       *We  order  that  the  judgment  be  reversed,  and  the 
cause  remanded  to  the  supreme  court  of  Louisiana,  to  be 
further  proceeded  in. 


Hartshorn  and  Hayward,  Plaintiffs  in  Error,  v.  Horace  H.  Day. 

19  H.  211. 

ASSIOHMENT  OF  PaT£5T8 — ImPEACHINQ  SeALED  IkBTBUMESTS  FOB  FBArS — ReSGISSIOV 

OF  Damages  fob  Bbeach  of  Covenant  ik  a  Contbagt. 

1.  A  patentee  may  make  a  valid  contract  for  the  sale  or  assignment  of  hb  patent  before 
it  issues ;  also  of  a  renewal. 

2.  A  contract  by  which  the  patentee  transfers  his  interest  in  the  patent  for  several 
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consideratioDS,  one  of  which  is  an  annuity  to  be  paid  him  by  the  tranttferee,  cannot 
be  rescinded  by  the  patentee,  on  his  own  motion,  for  a  failure  to  pay  the  annuity, 
where  he  has  left  that  payment  to  rest  on  the  personal  covenant  of  the  other  party. 
In  such  case  his  remedy  is  by  an  action  for  damages  on  that  covenant. 

3.  Fraud  in  the  execution  of  an  instrument,  sealed  or  unsealed,  may  be  set  up  to  im- 
peach it  in  a  court  of  law. 

4.  But  a  sealed  instrument,  or  a  judgment  of  a  court  of  law,  can  only  be  impeached  for 
fraud  in  its  consideration  by  a  direct  proceeding  in  chancery,  where  all  proper  parties 
and  just  remedieti  can  be  administered,  and  not  in  a  court  of  law,  where  it  is  intro- 
duced collaterally  as  evidence. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Rhode  Island. 

The  case  is  stated  in  the  opinion. 

Mr. O'Connor  and  Mr.  Brady ^  for  plaintiffs  in  error. 

Mr.  Richardson^  Mr.  JenckeSy  and  Mr.  OiUett,  for  defendants. 

*  Mr.  Justice  Nelson  delivered  the  opinion  of  the  court.  [  *  217  ] 

This  is  a  writ  of  error  to  the  judgment  of  the  circuit 
court  of  the  United  States,  holden  hy  the  district  judge  in  and  for 
the  district  of  Rhode  Island. 

The  action  was  brought  by  Day  against  the  defendants  below, 
for  an  alleged  infringement  of  a  patent  for  the  preparation  and 
application  of  India  rubber  to  cloths,  granted  to  E.  M.  Chaffee, 
August  31,  1836,  and  renewed  for  seven  years  from  the  Slst  Au- 
gust, 1850.  The  plaintiff  claimed  to  be  the  assignee  of  the  patent 
from  Chaffee.  The  defendants  sought  to  protect  themselves  under 
a  license  derived  from  Charles  Groodyear,  whom  they  insisted  was 
the  owner,  and  not  Day,  of  the  renewed  patent.  G-oodyear  became 
the  owner  of  the  unexpired  term  of  the  original  patent  on  the  28th 
July,  1844,  and  on  the  same  day  granted  to  certain  persons,  called 
"  The  Shoe  Associates,"  the  exclusive  use  of  all  his  improvements 
in  the  manufacture  of  India  rubber,  patented,  or  to  be  patented, 
during  the  term  of  any  patents  or  renewals  which  he  might  own, 
or  in  which  he  might  be  interested,  ^'so  far  as  the  same  are,  or 
may  be,  applicable  to  the  manufacture  of  boots  and  shoes." 

The  defendants  claimed  a  license  under  the  Shoe  Associates. 

Chaffee,  the  original  patentee,  made  application  to  the  commis- 
sioner of  patents,  the  22d  May,  1850,  for  the  renewal  of  his  patent, 
in  which  he  states  that  the  then  present  owners  w^re  will- 
ing and  desirous  that  it  should  be  renewed,  and  in  *  that  [  *  218  ] 
event  that  they  ought  to  make  him  further  compensation 
for  the  invention.  And  on  the  next  day,  23d  May,  1850,  he  en- 
tered into  an  agreement  with  Goodyear,  in  which  he  stipulated  to 
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convey  to  him  the  patent,  on  its  renewal  for  the  extended  term,  in 
consideration  of  three  thousand  dollars. 

There  seems  to  have  been  some  agreement  or  understanding  that 
the  then  owners  of  the  patent,  and  their  licensees,  should  be  at  the 
expense  of  the  renewal. 

William  Judson  had  become  interested  in  one-eighth  of  the 
patent  in  1846,  by  an  assignment  from  Goodyear ;  and  in  1848 
he,  in  conjunction  with  Seth  P.  Staples,  was  appointed  by  Good- 
year his  attorney  and  agent,  in  taking  out,  renewing,  extending, 
and  defending  his  patents  ;  and  a  fund  was  provided  by  Goodyear 
for  defraying  the  expenses  of  these  proceedings,  and  placed  in  the 
hands  of  Judson.  By  the  consent  of  Goodyear,  Judson  subse- 
quently became  his  sole  agent  and  trustee  of  the  fund  for  the 
purposes  mentioned. 

The  patent  was  renewed,  in  pursuance  of  the  application,  on  the 
30th  August,  1850.  Soon  after  this  renewal,  to  wit,  on  the  5th 
September,  1850,  an  agreement  was  entered  into  between  Chaffee 
and  Judson,  which  recites  the  renewal,  and  that  the  expenses  were 
large,  and  also  that  at  the  time  of  the  renewal  the  patent  was  held 
by  Goodyear  for  the  benefit  of  himself  and  his  licensees  ;  and,  fur- 
ther, that  he  had  agreed  with  Chaffee,  for  himself  and  those  using 
the  patent  under  him,  that  they  would  be  at  the  expense  of  the 
extension,  and  make  an  allowance  to  him,  Chaffee,  of  $1,200  per 
annum,  payable  quarterly,  during  the  period  of  the  extension ;  and 
reciting  also  that  Judson  had  had  the  management  of  the  applica- 
tion for  the  renewal,  and  had  paid,  and  became  liable  to  pay,  the 
expenses  thereof,  and  had  agreed  to  guaranty  the  payment  of  the 
annuity  of  |l,200 ;  and  the  agreement  then  provided  as  follows: 
''  Now,  I  (Chaffee)  do  hereby,  in  consideration  of  the  premises,  and 
to  place  my  patent  so  that  in  case  of  my  death,  or  other  accident 
or  event,  it  may  enure  to  the  benefit  of  said  Charles  Goodyear,  and 
those  who  hold  a  right  to  the  use  of  said  patent,  under  and  in  con- 
nection with  his  licensees,  according  to  the  understanding  of  the 
parties  interested,  nominate,  constitute,  and  appoint  said  William 
Judson  my  trustee  and  attorney,  irrevocable,  to  hold  said  patent, 
and  have  the  control  thereof,  so  as  no  one  shall  have  a  license  to 
use  said  patent  or  invention,  or  the  improvements  secured  thereby, 
other  than  those  who  had  a  right  to  use  the  same  when  said  patent 
was  extended,  without  the  written  consent  of  said  Judson  first  had 
and  obtained." 

At  the  close  of  the  agreement^  Judson  stipulates  with 

[  *  219  ]  "^  Chaffee  to  pay  all  the  expenses  of  the  renewal,  and  also 

the  annuity  of  |1,200 ;  and  also  to  be  at  all  the  expense 
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of  snstaining  and  defending  the  patent;  and  Obaffee  reserves  to 
himself  the  right  to  use  the  improvement  in  his  own  business. 

This  contract  was  entered  into  without  the  privity  of  Goodyear, 
and  changed  materially  the  terms  and  conditions  of  that  made  by 
him  with  Chaffee  on  the  23d  May.  He  was  at  first  dissatisfied  with 
the  change  when  it  came  to  his  notice,  but  afterwards  acquiesced. 

The  contract  continued  in  operation  down  to  the  12th  November, 
1851,  when  a  modification  of  the  same  took  place. 

This  last  contract  recites  that  there  was  an  omission  in  that  of 
6th  September,  in  not  stating  that  if  the  said  licensees  continued 
to  use  the  improvements,  they  should  pay  their  just  proportion  of 
the  expenses  and  services  in  obtaining  the  renewal,  which  it  was 
intended  they  should  pay  to  Judson ;  and  recites  also  that  there 
was  no  stipulation  on  the  part  of  Judson  to  pay  Chaffee  f  1,500  per 
annum,  as  claimed  by  him ;  and  it  is  then  agreed  that  the 
licensees  shall  pay  their  share  of  the  expenses  to  Judson  as  a  con- 
dition to  the  granting  of  a  license  by  him  to  them ;  and  that,  on  the 
payment  of  such  share  of  the  expenses,  a  license  shall  be  granted  to 
them.  And  it  was  further  agreed,  that  Judson  should  pay  Chaf- 
fee the  $1,500  per  annum ;  and  also  that  Judson  might  use  Chaffee's 
name  in  the  prosecution  of  infringements  of  the  patent,  or  for  any 
other  purpose  in  relation  to  the  use  of  it,  he  holding  Chaffee  harm- 
less from  all  costs,  &c.,  and  he,  Judson,  to  have  all  the  benefits 
to  be  derived  from  said  suits. 

It  will  be  perceived  that  the  only  provision  in  this  agreement 
differing  from  that  of  6th  September,  in  which  Chaffee  has  any 
interest,  is  the  one  providing  for  an  annuity  of  $1,500,  instead  of 
the  $1,200.  All  the  other  provisions  are  for  the  benefit  of  Judson. 
This  annuity  was  paid  down  to  the  Ist  December,  1852,  when  some 
difficulty  arose  between  Judson  and  Chaffee,  and  the  payment 
ceased. 

And  on  the  1st  July  thereafter,  Chaffee  undertook,  in  conse- 
quence of  this  de&ult^  to  revoke  and  annul  the  power  and  control 
of  Judson  over  the  patent,  and  to  forbid  his  acting  in  any  way  or 
manner  under  the  agreements  of  the  6th  September,  and  of  the 
12th  November,  above  referred  to.  And  on  the  same  day,  for  the 
consideration  of  $11,000,  assigned  the  renewed  patent  to  Day,  the 
plaintiff  in  this  suit.  Day,  on  the  2d  July,  1853,  gave  notice  to 
Judson  of  the  assignment,  offering  to  pay,  at  the  same  time,  all 
sums  there  might  be  due  him,  if  any  there  were,  for  moneys 
advanced  in  procuring  the  extension  of  the  patent,  or  in 
any  other  way  paid  for  Chaffee  on  *  account  of  said  patent.  [  *  220  ] 
The  above  is  the  substance  of  the  case,  as  appears  from  the 
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written  agreements  of  the  parties  in  the  record.     The  questions 
involved  turn  essentially  upon  the  points: 

1.  As  to  the  operation  and  effect  to  be  given  to  the  three  agree- 
ments which  have  been  referred  to,  and  especially  of  that  of  the  6th 
September,  1850,  between  Chaffee  and  Judson ;  and 

2,  The  force  and  effect  of  the  attempted  rescindment  of  these 
agreements  by  Chaffee,  on  the  Ist  July,  1853,  on  account  of  the 
neglect  or  refusal  of  Judson  to  pay  the  annuity  of  |1,500. 

1.  It  is  not  important  to  examine  particularly  the  agreement 
between  Goodyear  and  Chaffee  of  23d  May,  as  that  was,  in  effect, 
superseded  by  the  one  entered  into  with  Judson,  the  6th  of  Sep- 
tember, to  which  Goodyear  afterwards  assented. 

It  is  important  only  as  leading  to  the  latter  agreement,  and  may 
thereibre  assist  in  explaining  its  provisions. 

By  this  first  agreement,  Chaffee  bound  himself  to  assign  to  G^)od- 
year  the  renewed  patent,  as  soon  as  it  was  obtained,  for  the  consid- 
eration of  $3,000.  Goodyear  became  thus  equitably  entitled  to  the 
entire  interest  in  the  patent  during  the  extended  term,  and  could 
have  invested  himself  with  the  legal  title  on  the  payment,  or  offer 
to  pay  the  three  thousand  dollars,  had  he  not  subsequently  acqui- 
esced in  the  modification  of  it  with  Judson.  Judson  was  the  owner^ 
jointly  with  Goodyear,  of  one-eighth  of  the  patent.  He  was  also 
the  agent  and  attorney  of  Goodyear,  generally,  in  his  applications 
for  patents,  in  obtaining  renewals,  and  in  the  litigation  growing 
out  of  the  business ;  and  was  the  trustee  of  a  fund  provided  by 
Goodyear  to  meet  the  expenses.  It  was,  doubtless,  on  account  of 
this  interest  of  Judson  in  the  improvement,  and  his  general  author- 
ity from  Goodyear  in  the  management  of  his  patent  concerns,  that 
led  him  to  enter  into  the  new  arrangement  with  Chaffee,  of  the  6th 
September,  in  the  absence  of  his  principal.  Goodyear  might  have 
repudiated  it,  and  insisted  upon  the  fulfillment  of  the  first  agree- 
ment. He  thought  fit,  however,  after  a  full  knowledge  of  the 
iSshcts,  to  acquiesce;  and  his  rights,  therefore,  and  those  claiming 
under  him,  must  depend  upon  this  second  agreement. 

In  respect  to  this  agreement,  whether  the  title  which  passed 
from  Chaffee,  in  the  renewed  patent  to  Judson,  was  legal  or  equi- 
table, the  court  is  of  opinion  that  the  entire  interest  and  ownership 
in  the  same  passed  to  him  for  the  benefit  of  Goodyear,  and  those 
holding  rights  and  licenses  under  him.  The  instrument 
[  *  221  ]  is  very  inartificially  drawn,  but  the  intent  and  *  object  of 
it  cannot  be  mistaken.  Chaffee,  in  consideration  of  the 
premises,  which  included  the  annuity  of  $1,200,  ''and  (in  his  own 
language)  to  place  my  (his)  patent  so  that  in  case  of  death,  or 
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other  accident  or  event,  it  (the  patent)  may  enure  to  the  benefit  of 
said  Charles  Goodyear,  and  those  who  hold  a  right  to  the  use  of 
said  patent,  under  and  in  connection  with  his  licensees,"  &c., 
nominates  and  appoints  ^'said  William  Judson,  my  trustee  and 
attorney  irrevocable,  to  hold  said  patent,  and  have  the  control 
thereof,  so  that  no  one  shall  have  a  license,  &c.,  other  than  those 
who  had  a  right  to  use  the  same  when  said  patent  was  extended, 
without  the  written  consent  of  said  Judson;  **  and  at  the  close  of 
the  agreement,  he  reserves  the  right  to  use  the  improvement  in  his 
own  business.  At  this  time,  as  we  have  seen,  Judson  was  the 
owner  of  one-eighth  of  the  patent,  and  was  the  general  agent  and 
attorney  of  Goodyear  in  all  his  patent  business  transactions.  It  is 
apparent  that  the  only  interest  in  the  patent,  leflb  in  Chaffee,  was 
the  right  reserved  for  his  own  personal  use.  The  annuity  and 
indemnity  against  the  expenses  of  the  renewal  were  the  compen- 
sation received  by  him  for  parting  with  the  improvement.  The 
contract  of  the  12th  November  has  no  material  bearing  upon  this 
part  of  the  case.  Most  of  the  provisions  were  for  the  benefit  of 
Judson,  in  relation  to  the  licensees  under  Goodyear.  The  only 
provision  important  to  Chaffee  is  the  stipulation  for  the  increased 
annuity  of  $1,600. 

2.  Then,  as  to  the  attempted  rescindment  of  the  contracts.  The 
agreement  of  6th  September  had  been  in  force  from  its  date  down 
to  the  Ist  July,  1853,  a  period  of  two  years  and  nearly  ten  months. 
During  all  this  time,  the  licensees  of  Goodyear,  at  the  date  of  the 
renewal  of  the  patent,  and  those  whom  Judson  may  have  granted 
a  license  to  since  the  renewal,  had  a  right  to  use  the  improvement, 
and  especially  the  Shoe  Associates,  referred  to  in  their  agreement 
with  Goodyear,  1st  July,  1848,  Besides  this  stipulation  with  Good- 
year, their  right  was  expressly  recognised  by  Chaffee  himself,  in 
the  agreement  with  Judson  of  6th  of  September. 

The  effect  of  the  rescindment  as  claimed,  and  which  would  be 
necessary  to  enable  the  plaintiff  to  succeed  in  his  action  against  the 
defendants,  would  be  to  break  up  the  business  of  these  licensees, 
by  divesting  them  of  their  rights  under  this  agreement — rights 
acquired  under  it  from  all  parties  connected  with  or  concerned  in 
the  patent,  and  especially  from  Chaffee,  the  patentee,  who  placed 
it  in  the  hands  of  Judson,  for  the  benefit  of  Goodyear  and  those 
holding  under  him.  The  effect  would  also  be  to  deprive  Goodyear 
or  Judson,  or  whichever  of  them  had  paid  the  expenses 
of  obtaining  the  renewal,  of  the  *  equivalent  for  those  [  *  222  ] 
expenses^  except  as  they  might  have  a  personal  remedy 
against  Chaffee.     To  the  extent  above  stated,  the  agreement  of  the 
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6th  September  was  already  executed,  and,  in  respect  to  parties  con- 
cerned, the  abrogation  would  work  the  most  serious  consequences. 

As  we  have  already  said^  the  ground  upon  which  the  right  to 
put  an  end  to  the  agreement  is  the  refusal  to  pay  the  annuity  of 
|1,500  after  December,  1852,  Judson  proposed  to  Chaffee  to  re- 
sume the  payment  in  June,  1853,  which  was  declined ;  bat  we 
attach  no  importance  to  this  fact,  especially  as  we  are  in  a  court  of 
law.  But,  in  looking  into  the  agreements  of  the  6th  of  September, 
and  also  the  one  of  the  12th  of  November,  the  court  is  of  opinion 
that  the  payment  of  the  annuity  was  not  a  condition  to  the  vesting 
of  the  interest  in  the  patent  in  Judson,  and  of  course  that  the 
omission  or  refusal  to  pay  did  not  give  to  Chaffee  a  right  to  rescind 
the  contract,  nor  have  the  effect  to  remit  him  to  his  interest  as 
patentee.  The  right  to  the  annuity  rested  in  covenant,  under  the 
agreement  of  the  12th  of  November.  One  of  the  objects  of  that 
agreement  was,  to  obtain  from  Judson  this  covenant.  From  the 
terms  and  intent  of  the  agreement,  the  remedy  for  the  breach  could 
rest  only  upon  the  personal  obligation  of  Judson,  as,  by  the  pre- 
vious one  of  the  6th  of  September,  the  interest  in  the  patent  had 
passed  to  Goodyear  and  his  licensees,  and  no  default  or  act  of 
Judson  could  affect  them.  Chaffee  chose  to  be  satisfied  with  the 
covenant  of  Judson,  without  stipulation  or  condition  as  it  respected 
the  other  parties,  and  he  must  be  content  with  it. 

The  cases  of  Brooks  v.  StoUy,  (3  McLean,  626,)  and  Wood  worth 
V.  Weed,  (1  Blatchford,  165,)  have  no  application  to  this  case. 

The  attempt  to  rescind  the  contracts,  being  thus  wholly  inopera* 
tive  and  void,  in  the  opinion  of  the  court,  of  course  no  interest  in 
the  patent  passed  to  Day,  under  the  assignment  of  the  Ist  July, 
1853. 

Evidence  was  given  on  the  trial  in  the  cou:t  below,  for  the  pur- 
pose of  proving  that  the  agreement  of  the  6th  of  September  was 
procured  from  Chaffee  by  the  fraudulent  representations  of  Judson, 
which  was  objected  to,  but  admitted. 

The  general  rule  is,  that  in  an  action  upon  a  sealed  instrument 

in  a  court  of  law,  failure  of  consideration,  or  fraud  in  the  considera- 

j  tion,  for  the  purpose  of  avoiding  the  obligation,  is  not  admissible 

las  between  parties  and  privies  to  the  deed;  and,  more  especially, 

where  there  has  been  a  part  execution  of  the  contract.     The  difii* 

culties  are  in  adjusting  the  rights  and  equities  of  the  parties  in  a 

court  of  law ;  and  hence,  in  the  States  where  the  two 

[  "^  223  ]  systems  of  jurisprudence  prevail,  of  *  equity  and  the  con^ 

mon  law,  a  court  of  law  refuses  to  open  the  question  of 

:fraud  in  the  consideration,  or  in  the  transaction  out  of  which  the 
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consideration  arises,  in  a  suit  upon  the  sealed  instrument,  but  turns 
the  party  over  to  a  court  of  equity,  where  the  instrument  can  be  set 
aside  upon  such  terms  as,  under  all  the  circumstances,  may  be 
^equitable  and  just  between  the  parties.  A  court  of  law  can  hold 
no  middle  course ;  the  question  is  limited  to  the  validity  or  in- 
viiliditv  of  the  deed. 

Fraud  in  the  execution  of  the  instrument  has  always  been  admit- 
ted in  a  court  of  law,  as  where  it  has  been  misread,  or  some  other 
fraud  or  imposition  has  been  practiced  upon  the  party  in  procuring 
his  signature  and  seal.  The  fraud  in  this  aspect  goes  to  the  ques- 
tion whether  or  not  the  instrument  ever  had  any  legal  existence. 
(2  J.  R.  177;  13  lb.  430;  5  Cow.  506;  4  Wend.  471;  6  Munf. 
358;  2  Rand.  426;  10  S.  and  R.  25;  14  lb.  208;  1  Alab.  100;  7 
Misao,  424 ;  4  Dev.  and  Bat.  436 ;  C.  and  H.  Notes,  part  2,  p.  615, 
note  306,  ed.  Gould  &  Banks,  1850.) 

It  is  said  that  fraud  vitiates  all  contracts,  and  even  records,  which 
is  doubtless  true  in  a  general  sense.  But  it  must  be  reached  in 
some  regular  and  authoritative  mode;  and  this  may  depend  upon 
the  forum  in  which  it  is  presented,  and  also  upon  the  parties  to  the 
litigation.  A  record  of  judgment  maybe  avoided  for  fraud,  but 
not  between  the  parties  or  privies  in  a  court  of  law. 

The  case  in  hand  illustrates  the  impropriety  and  injustice  of 
admitting  evidence  of  fraud  to  defeat  agreements  of  the  character 
in  question  in  a  court  of  law.  We  have  a  record  before  us  of  1,055 
closely-printed  pages  of  evidence  submitted  to  the  jury,  and  a  trial 
of  the  duration  of  some  six  weeks.  Goodyear  and  his  licensees  had 
acquired  vested  and  valuable  rights  under  the  agreements  in  this 
patent,  and  who  were  in  no  way  privy  to,  or  connected  with,  the 
alleged  fraud,  nor  parties  to  this  suit ;  and  yet  it  is  assumed,  and 
without  the  assumption  the  fraud  would  be  immaterial,  that  the 
effect  of  avoiding  the  agreements  would  be  to  abrogate  these  rights. 
They  had  been  in  the  enjoyment  of  them  for  nearly  three  years, 
and  may  have  invested  large  amounts  of  capital  in  the  confidence 
of  their  validity.  They  were  derived  from  Chaffee  himself,  the 
patentee  of  the  improvement.  A  court  of  equity,  on  an  applica- 
tion by  him  to  set  aside  the  agreements  on  the  ground  of  fraud, 
would  have  required  that  these  third  parties  in  interest  should 
have  been  made  parties  to  the  suit,  and  would  have  protected  their 
rights,  or  secured  them  against  loss,  if  it  interfered  at  all,  upon 
the  commonest  principles  of  equity  jurisprudence. 

♦Some  slight  evidence  was  given  in  the  court  below,  [*224] 
upon  the  question  whether  the  agreement  of  the  6th  of 
September  was  sealed  at  the  time  of  the  execution.     But  the  instru* 

Vol.  i—42 
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ment  produced  was  sealed^  and  is  recited  in  the  sabsequent  agree- 
ment of  the  12th  NoYember^  as  an  agreement  signed  and  sealed  by 
the  parties. 

A  question  was  also  made,  as  to  the  authority  of  the  Shoe  Asso- 
ciates to  grant  a  license  to  the  defendants.  But  they  held  under 
Goodyear  the  right  to  the  exclusive  use  of  the  improvement  for  the 
manufacture  of  boots  and  shoes.  They  were  competent,  therefore, 
to  confer  the  right  upon  the  defendants.  Besides,  the  point  is  not 
material  in  the  view  the  court  have  taken  of  the  case,  as  upon  that 
view  no  interest  in  the  patent  vested  in  the  plaintiff  under  the 
assignment  from  Chaffee. 

It  will  be  seen,  by  a  reference  to  the  bill  of  exceptions,  that  upon 
pur  conclusions  in  respect  to  several  points  raised  in  the  case,  the 
rulings  in  the  court  below  were  erroneous,  and  consequently  the 
judgment  must  be  reversed,  and  a  venire  de  novo  awarded. 


Horatio  N.  Slater^  Plaintiff  in  Error,  v.  Charlbs  Embbsoh. 

19  H.  224. 

DePEVDEKT  AHI)  IHDBPE5DENT  GOVEKAVTB. 

1.  By  the  contract  saed  on  the  plaintiff  agreed  to  complete  certain  work  by  the  1st  of 
December,  and  the  defendant  agreed,  when  the  work  was  completed,  to  give  hia  notes 
for  $10,000,  payable  six  months  thereafter:  Held,  that  the  completion  of  the  work 
at  the  time  specified  was  a  condition  precedent  to  the  right  to  the  notes. 

2.  Parol  evidence  of  the  necessity  of  completion  of  the  work  at  the  time,  held  to  have 
weight  in  determining  whether  the  covenants  were  dependent  or  independent 

Writ  of  error  to  the  circuit  court  for  the  district  of  Massachusetts. 
The  case  is  stated  in  the  opinion. 

Mr.  Bates  and  Mr.  Bartletty  for  plaintiff  in  error. 

Mr.  Hutchina  and  Mr.  ChoatCy  for  defendant. 

[  *  233  ]      *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  case  is  before  us  on  a  writ  of  error  to  the  circuit 
court  of  Massachusetts. 

The  action  was  brought  by  Emerson  against  Slater  on  an  agree- 
ment made  the  14th  day  of  November,   1854,  in  which  Emer- 
son, '^  in  consideration  of  the  agreement  of  said  Slater, 
[  *  234  ]  *  hereinafter  contained,  and  of  one  dollar  to  him  paid, 
covenants  and  agrees,  with  said  Slater,  that  he  will  com- 
plete all  the  bridge  work  to  be  done  by  him  for  the  Boston  and  New 
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York  Central  Railroad  Company,  ready  for  laying  down  the  iron 
rails  for  one  track,  by  the  Ist  day  of  December  next." 

**  And  the  said  Slater,  in  consideration  of  the  premises,  hereby 
agrees,  with  said  Emerson,  that  he  will  pay  him,  within  two  days 
from  the  date  hereof,  the  sum  of  forty-four  hundred  dollars,  in  cash. 
And  the  said  Slater  further  agrees,  that  he  will  give  to  the  said 
Emerson,  on  the  completion  of  the  bridges,  and  when  the  rails  for 
one  track  are  laid  to  the  foot  of  Summer  street,  in  Boston,  from 
Dedham,  his  (said  Slater's)  five  notes,  for  two  thousand  dollars 
each,  dated  when  said  notes  were  given,  as  above  provided,  and 
payable  in  six  months  from  their  date,  to  the  said  Emerson  or 
his  order.  Said  notes,  when  paid,  are  to  be  applied  towards  the 
indebtedness  of  said  Boston  and  New  York  Central  Railroad  Com- 
pany to  said  Emerson  ;  it  being  understood  that  this  agreement  is 
in  no  way  to  affect  any  contract  of  said  Emerson  with  said  company, 
or  any  action  now  pending." 

The  execution  of  this  agreement  was  admitted,  and  that  the  work 
upon  the  bridges,  in  said  agreement  set  forth,  was  completed,  ready 
for  laying  down  the  iron  rails  for  one  track,  about  the  middle  of 
December,  1854,  and  that  the  rails  were  laid  to  the  foot  of  Summer 
street,  in  Boston,  from  Dedham,  about  the  last  of  the  same  month. 

It  was  proved  that  the  defendant  was  president  of  the  Boston 
and  New  York  Central  Railroad  Company,  and  a  stockholder  and 
bondholder  in  the  same.  The  corporation  failed  on  or  about  the 
2d  of  July,  1854.  The  company  was  then  indebted  to  the  plaintiff, 
and  did  not  pay  him.  In  the  second  week  of  July  there  was  a 
crisis  in  the  affairs  of  the  company,  and  Emerson  suspended  his 
work,  so  far  as  regarded  new  outlays.  In  August  a  new  arrange- 
ment was  made,  and  he  went  on  till  the  first  or  second  week  in 
November,  and  then  he  kept  a  force  on  the  great  bridges  sufficient 
to  retain  possession  of  the  work,  and  would  not  surrender  it ;  the 
witness  (Willis)  then  made  an  effort  to  get  the  bridges  completed. 
The  question  was,  how  much  Emerson  would  take.  The  company 
owed  him  some  ten  to  fifteen  thousand  dollars,  and  was  then  insol- 
vent as  respected  meeting  its  engagements. 

The  defendant  then  introduced  an  agreement  between  the  Bos- 
ton and  New  York  Central  Railroad  Company,  a  corporation,  and 
Charles  Emerson,  of  Boston,  in  which  Emerson  agreed  to  build  and 
complete,  sufficient  for  the  passage  of  an  engine  over  the 
same,  on  or  before  the  first  day  of  May  next,  *all  the  [*235] 
bridging  as  now  laid  out  and  determined  upon  by  the 
engineer  of  said  railroad,  from  the  wharf  near  the  foot  of  Summer 
street,  in  Boston,  and  from  South  Boston  across  the  South  Bay,  so 
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called,  to  the  Dorchester  shore,  in  Dorchester,  in  the  manner  and 
with  the  materials  hereinafter  described,  and  to  finally  complete 
the  same  to  the  satisfaction  of  the  State  commissioner  and  the  en- 
gineers of  said  railroad,  as  soon  after  the  first  day  of  May  next  as 
may  be.  Several  other  bridges  were  required  to  be  built  on  the 
road,  Emerson  furnishing  all  the  materials,  excepting  the  iron 
rails,  chains,  and  spikes,  which  were  to  be  furnished  by  the  rail- 
road company.  This  contract  was  dated  the  23d  of  December, 
1853,  and  signed  by  the  parties. 

A  receipt,  dated  November  15th,  1854,  signed  by  Emerson,  ac- 
knowledged the  payment  of  forty-four  hundred  dollars,  by  Slater, 
on  the  contract  first  above  stated. 

E.  B.  Ammidown,  a  witness,  stated  he  was  a  director  on  the 
railroad,  and  that  in  November,  1854,  there  were  negotiations 
pending  for  a  contract  for  a  through  route  from  Boston  to  New 
York,  between  the  Boston  and  New  York  Central  Bailroad  Com- 
pany and  the  Norwich  and  Worcester  Bailroad  Company,  and  the 
steamboat  company  plying  between  Norwich  and  New  York.  The 
contract  then  existing  between  said  steamboat  company  and  Nor- 
wich and  Worcester  Railroad  Company  with  the  Boston  and  Wor- 
cester Bailroad  Company  would  expire  about  December  Ist,  1854. 
It  was  necessary  that  said  steamboat  and  Norwich  and  Worcester 
Bailroad  Companies  should  make  a  new  contract.  They  preferred 
to  contract  with  us  instead  of  the  Boston  and  Worcester  Railroad 
Company,  provided  our  road  could  be  ready  to  run  by  December 
1st,  1854.  The  only  part  of  our  road,  as  to  which  there  was  any 
doubt  of  its  completion,  was  the  bridges,  which  the  plaintiff  was 
making.  The  whole  matter  was  talked  over,  in  the  presence  of  the 
plaintiff.  Wc  regarded  it  as  of  very  great  importance.  I  considered 
the  loss  of  that  contract  equal  to  a  quarter  of  a.  million  of  dollars, 
and  the  plaintiff  said  half  a  million.  Committees  from  Norwich 
and  Worcester  Bailroad  and  steamboat  companies  came  on,  to 
make  the  arrangement,  and  went  over  part  of  the  road.  Whether 
this  was  before  or  after  the  contract  the  witness  cannot  say,  but  he 
has  little  doubt  that  it  was  before. 

J.  C.  Hurd,  a  witness,  and  who  was  also  a  director,  and  as  a 
committee,  about  the  14th  of  August,  1854,  made  a  parol  contract 
with  Emerson  to  pay  him  $17,000,  and  secure  to  him  $6,000  of 
Farnum,  with  endorsements.  A  larger  sum  than  $17,000, 
{  *  236  ]  he  thinks,  was  paid  at  the  time  of  the  contract.  *  Emer- 
son agreed  to  go  on  and  finish  the  work,  but  he  declined 
to  sign  a  written  agreement. 

On  the  above  evidence,  the  defendant  moyed  the  court  to  rule 
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and  iDstruct  the  jury,  that  hy  the  true  construction  of  said  con- 
tract declared  on,  the  plaintiff  would  not  be  entitled  to  recover 
without  showing  that  the  work  was  completed,  ready  for  laying 
down  the  iron  rails  for  one  track,  by  the  first  day  of  December, 
1854 ;  but  the  court  refused  so  to  instruct  the  jury,  and  did  instruct 
them  that  the  agreement  on  the  part  of  the  defendant  to  give  the 
notes  in  said  agreement  mentioned  was  not  dependent  on  the  com- 
pletion of  said  work,  ready  for  laying  down  said  rails  for  one  track, 
at  the  time  limited  by  said  contract.  To  which  ruling  and  refusal 
the  defendant  excepted. 

^  And  the  defendant  further  requested  the  court  to  rule  and  in- 
struct the  jury,  that  if  the  plaintiff  failed  to  complete  said  work, 
ready  for  laying  down  said  iron  rails  for  one  track,  by  the  said  first 
day  of  December,  there  was  thereby  a  failure  of  the  consideration  of 
said  contract,  and  the  plaintiff  would  not  be  entitled  to  recover  the 
amount  claimed  by  him,  or  any  part  thereof;  but  the  court  refused 
so  to  instruct  the  jury.  To  which  refusal  the  defendant  excepted. 
•  The  judge  having  first  called  upon  the  defendant  to  offer  evi- 
dence, if  he  saw  fit,  of  any  actual  damage  by  him  sustained  by  the 
non-performance  of  said  work  within  the  time  limited  by  said  con- 
tract ;  and  the  defendant  declining  to  offer  any  such  evidence,  and 
admitting  that  no  such  damages  were  claimed  by  him  in  the  suit, 
the  court  thereupon  instructed  the  jury  to  deduct,  from  any  sum 
they  might  find  for  the  plaintiff,  the  sum  of  one  dollar — as  nominal 
damage,  for  the  said  non-performance  of  plaintiff.  To  which  the 
defendant  excepted. 

The  jury  found  for  the  plaintiff  ten  thousand  one  hundred  and* 
ninety-nine  dollars. 

The  declaration  contains  four  counts.  The  first  one  alleges  the 
work  was  completed  by  the  1st  of  December,  1854;  the  second,  on 
the  20th  of  December;  third,  the  same  time;  the  fourth,  the  same 
as  the  second,  with  an  allegation  that  the  defendant  waived  the 
time  fixed  for  the  work  to  be  completed  to  the  20th  of  December. 

This  contract  cannot  be  satisfactorily  understood  or  construed 
without  reference  to  the  circumstances  under  which  it  was  made. 
From  the  evidence,  it  appears  that  the  work  to  be  completed  by 
the  Ist  of  December  was  provided  for  by  a  previous  contract,  dated 
17th  December,  1851,  in  which  the  details  and  prices  of  the  work 
were  specially  stated  to  be  so  constructed  as  to  admit  of 
an  engine  to  run  over  it  on  or  before  *  the  Ist  of  May  en-  [  *  237  ] 
suing,  and  the  whole  to  be  completed  as  soon  after  that 
period  as  practicable. 

The  company,  it  seems,  had  become  embarrassed,  and  were 
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unable  to  make  payment  for  the  work  as  it  progressed;  still  the 
contractor,  Emerson,  was  unwilling  to  give  up  the  contract,  and 
retained  a  few  hands  in  his  employ  on  different  parts  of  the  work, 
80  as  to  retain  the  possession  of  it. 

Another  fact  to  be  noticed  as  important  was,  that  if  the  road 
could  be  completed  by  the  1st  of  December,  the  company  had  an 
assurance  that  a  contract  could  be  made  with  the  steamboat  com* 
pany  plying  between  Norwich  and  New  York,  making  a  continuous 
line  between  Boston  and  New  York.  This  was  considered  an  ob- 
ject of  great  importance — equal,  as  was  supposed  by  a  witness,  to 
a  quarter  of  a  million  of  dollars,  and,  as  the  plaintiff  supposed,  to 
half  a  million. 

The  defendant  was  president  of  the  Boston  and  New  York  Cen- 
tral Railroad — a  stockholder  and  a  bondholder  in  the  same ;  but  it 
does  not  appear  that  he  had  any  authority  to  bind  the  company,  as 
he  entered  into  the  contract  in  his  individual  capacity. 

Under  these  circumstances,  the  contract  on  which  the  action  is 
prosecuted  was  made.  It  will  be  at  once  perceived  there  was  a 
strong  motive  to  have  the  work  completed  by  the  Ist  of  December 
ensuing,  by  all  who  had  an  interest  in  the  Central  railroad.  The 
sum  to  be  paid  by  Slater  was  not  in  addition  to  the  price  stipulated 
in  the  former  contract,  but  in  discharge  of  so  much  of  that  contract. 

All  these  facts  being  admitted  or  undisputed,  we  will  consider 
the  language  of  the  contract.  It  states  'Hhat  the  said  Emerson, 
in  consideration  of  the  agreement  of  said  Slater,  hereinafter  con- 
tained, and  of  one  dollar  to  him  paid,  the  receipt  whereof  is  ac* 
knowledged,  covenants  and  agrees  with  said  Slater,  that  he,  the 
said  Emerson,  will  complete  all  the  bridge  work  to  be  done  by  him 
for  the  Boston  and  Central  Railroad  Company,  ready  for  laying 
down  the  iron  rails  for  one  track,  by  the  1st  day  of  December 
next." 

There  is  no  ambiguity  in  this  language.  No  one  can  miscon- 
strue it.  The  work  specified  was  to  be  completed  by  the  1st  day 
of  December.  And  the  said  Slater,  ^'in  consideration  of  the  prem- 
ises,'' that  is,  the  completion  of  the  work,  '^  hereby  agrees  with 
said  Emerson,  that  he  will  pay  him,  within  two  days  from  the  dat« 
hereof,  the  sum  of  forty-four  hundred  dollars  in  cash ;  and  the  said 
Slater  further  agrees  that  he  will  give  to  the  said  Emerson,  on  the 
completion  of  the  bridges,  and  when  the  rails  for  one  track  are  laid 
to  the  foot  of  Summer  street,  in  Boston,  from  Dedbam,  his 
[  *  238  ]  (said  Slater's)  five  *  notes  for  two  thousand  dollars  each, 
dated  when  said  notes  are  given,  as  above  provided,  and 
payable  in  six  months." 
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The  notes  were  to  be  given  on  the  completion  of  the  bridges,  and 
when  the  rails  for  one  track  are  laid  to  the  foot  of  Summer  street, 
in  Boston ;  and  from  this  it  is  argued  that  the  covenants  in  the 
agreement  are  independent.  Much  is  found  in  the  opinions  of 
courts  and  elementary  writers  in  regard  to  dependent  and  inde- 
pendent covenants.  And  it  is  said,  ''where  the  acts  stipulated  to 
be  done  are  to  be  done  at  different  times,  the  stipulations  are  to  be 
construed  as  independent  of  each  other."  This,  as  a  general  rule, 
is  correct,  but  it  is  subject  to  the  intention  of  the  parties,  as  signified 
in  the  language  of  the  contract.  The  great  rule  is  to  ascertain  the 
intent  of  the  parties  from  the  language  used. 

Tho  work  was  to  be  done  by  the  1st  day  of  December ;  and  Slater 
agreed  to  give  his  notes,  payable  in  six  months  after  the  work  was 
completed ;  the  time  of  giving  the  notes,  therefore,  is  referable  to 
the  time  fixed  for  the  completion  of  the  work.  In  no  just  or  legal 
sense  can  this  language  be  held  to  enlarge  the  time  limited  in  the 
contract. 

It  is  said  by  some  writers,  that  it  is  impossible  to  make  time  of 
the  essence  of  the  contract  where  damages  may  compensate  for  the 
delay.  But  this  is  not  correct  as  a  general  proposition.  And  a 
more  fit  illustration  of  this  can  scarcely  be  found  than  the  contract 
under  consideration.  The  amount  of  compensation  for  the  wdrk  is 
not  increased  or  diminished  by  the  new  contract.  The  first  con- 
tract stands  in  all  its  force,  unaffected  by  the  second,  except  that 
tlie  payments  made  under  the  second  shall  be  applied  as  a  credit  on 
the  first.  The  obligation  assumed  by  Emerson  in  the  new  contract 
was,  to  finish  the  work,  as  stated,  by  the  Ist  of  December,  in  con- 
sideration  that  forty-four  hundred  dollars  should  be  paid  to  him  in 
two  days,  and  notes  given  for  ten  thousand  dollars  on  the  comple- 
tion of  the  work.  Slater,  having  no  other  interest  in  the  work 
than  any  other  stockholder  and  bondholder  of  similar  amounts, 
paid  the  forty-four  hundred  dollars,  and  agreed  to  give  his  indi- 
vidual notes  for  the  ten  thousand  dollars.  In  this  contract  he 
stands  in  the  relation  of  a  surety,  and  can  only  be  held  responsible 
under  his  agreement. 

That  time  was  an  essential  part  of  this  contract  is  clear  from  the 
circumstances  under  which  it  was  made,  and  the  intent  of  the  par- 
ties, as  expressed.  The  continuous  line  to  New  York  was  the 
strong  motive  to  Slater,  and  that  could  be  secured  only  by  the  com- 
pletion of  the  work  on  or  before  the  1st  of  December. 

The  defendant  prayed  the  court  to  instruct  the  jury  that 
the  *  plaintiff  could  not  recover  without  showing  the  work  [  *  239  ] 
was  completed,  ready  for  laying  down  the  iron  rails  for 
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one  track,  by  the  1st  day  of  December,  1854,  which  the  court  refnsed 
to  do.  In  this,  we  think,  there  was  error.  On  a  contract  where 
time  does  not  constitute  its  essence,  there  can  be  no  recovery  at  law 
on  the  agreement,  where  the  performance  was  not  within  the  time 
limited.  A  subsequent  performance  and  acceptance  by  the  defend- 
ant will  authorize  a  recovery  on  a  quantum  meruiL 

It  is  diflScult  to  perceive  any  satisfactory  mode  by  which  the 
defendant  in  the  circuit  court  could  recoup  his  damages  for  the 
failure  of  the  plaintiff  to  perform  in  that  action,  or  by  bringing 
another  suit.  As  a  stock  and  bondholder,  his  damages  would  be 
remote  and  contingent.  To  ascertain  the  general  damage  of  the 
com  pan}  by  the  failure,  and  distribute  that  amount  among  the 
members  of  the  company  in  proportion  to  their  interests.,  would 
seem  to  be  the  proper  mode;  and  this  would  be  complicated,  and 
not  suited  to  the  action  of  a  jury. 
.   The  judgment  of  the  circuit  court  is  reversed,  with  costs. 


Frederick  Schuchardt  and  another,  Appellants,  v.  Winthrop  8. 

Babbidge  and  others. 

19  H.  239. 
Adhibalty  has  ko  JuRieDicTiov  TO  Foreclose  a  Mortqage. 

1.  This  conrt  reasserts  the  docrine  that  the  circuit  court,  sitting  as  an  admiraltj  coort, 
'  has  no  jurisdiction  to  foreclose  or  give  other  remedy  on  a  mortgage.    17  Howard, 

399;  21  Curtis,  572. 

2.  A  libel  in  the  circuit  court  against  the  proceeds  of  a  vessel  sold  under  an  admiralty 
decree,  to  subject  the  proceeds  to  tbe  satisfaction  of  a  mortgage  on  tbe  vessel,  canaol 
be  sustained. 

3.  A  petition  filed  in  that  suit  on  a  claim  for  remnants  might  give  such  relief  as  admi- 
ralty could  give  in  tbe  premises. 

This  is  an  appeal  from  the  circuit  court  for  the  southern  district 
of  New  York,  and  the  facts  are  stated  in  the  opinion. 

Mr,  Cutting  and  Mr,  Hamiltoffiy  for  appellants. 

•  Mr,  Benedict^  for  appellees. 

[.  ^  240  ]      "^  Mr.  Justice  Nei^on  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York,  sitting  in 
admiralty. 

Between  sixty  and  seventy  libels  had  been  filed  in  the  district 
court  by  inaterial  men — men  who  had  furnished  supplies ;  also,  bj; 
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shippers  of  goods  and  passengers — against  the  ship  Angelique,  of 
which  S.  W.  Jones  was  master.  These  several  proceedings  were 
eommenced  in  July  and  August,  1853,  and  interlocutory  decrees, 
condemning  the  vessel,  were  entered  in  all  of  them,  and  final  de- 
crees in  some  six  or  seven.  One  of  the  parties  obtaining  a  final 
decree^  issued  execution,  and  the  vessel  was  sold,  and  the  proceeds 
brought  into  court.     The  vessel  sold  for  $6,900. 

In  this  stage  of  these  proceedings,  the  present  appellants  filed 
their  libel  against  the  proceeds  of  the  ship  in  court,  setting  forth, 
that,  being  the  owners  of  the  vessel,  they  sold  and  delivered  her  to 
one  A.  Pellitier,  for  the  sum  of  $15,000,  on  the  7th  May,  1853 ; 
that  of  this  sum  a  promissory  note  of  the  vendee  was  given  for 
$5,000,  payable  in  six  months,  which  was  secured  by  a  mortgage 
upon  a  moiety  of  the  vessel  to  the  vendors,  which  was  duly  re- 
corded, in  pursuance  of  the  act  of  congress,  on  the  9th  May,  1853, 
in  the  office  of  the  collector  of  customs  of  the  port  of  New  York, 
where  the  vessel  was  then  registered,  and.  a  copy  of  the  mortgage 
was  also  filed  in  the  office  of  the  register  of  deeds  of  the  city  and 
county  of  New  York. 

The  libel  prayed  process  against  a  moiety  of  the  proceeds  of  the 
vessel  in  court,  claiming  the  same  under,  and  by  virtue  of,  the 
mortgage. 

Several  of  the  libellants,  who  had  obtained  either  final  or  inter- 
locutory decrees,  above  referred  to,  appeared,  and  put  in 
*  answers  to  this  libel  of  the  mortgagees,  setting  up  their  [  *  241  ] 
proceedings,  and  the  decrees  condemning  the  vessel  to  pay 
their  respective  claims  to  the  prt)ceeds,  in  defense. 

The  case  went  to  a  hearing,  when  the  district  court  decreed  to  dis^ 
miss  the  libel.     On  an  appeal,  the  circuit  court  affirmed  the  decree. 

The  libel  filed  in  this  case  is  a  libel  simply  to  foreclose  a  mort- 
gage, or  to  enforce  the  payment  of  a  mortgage,  and  the  proceeding 
cannot  therefore  be  upheld  within  the  case  of  the  John  Jay,  here- 
tofore decided  by  this  court.     (17  How.  399.) 

The  proper  course  for  the  mortgagees  was  to  have  appeared  as 
claimants  to  the  libels  filed  against  the  vessel,  in  which  the  ques- 
tions presented  in  the  case  might  have  been  raised  and  considered ; 
or,  on  the  sale  of  the  vessel,  and  the  proceeds  brought  into  the 
registry,  they  might  have  applied  by  petition,  claiming  an  interest 
in  the  fund ;  and  if  no  better  right  to  it  were  shown  than  that 
under  the  mortgage,  it  would  have  been  competent  for  the  court  to 
have  appropriated  it  to  the  satisfaction  of  the  claim.  As  the  fund 
is  in  the  custody  of  the  admiralty,  the  application  must  necessarily 
be  made  to  that  court  by  any  person  setting  up  an  interest  in  it. 
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This  application  by  petition  is  frequently  entertained  for  proceeds 
in  the  registry,  in  cases  where  a  suit  in  the  admiralty  would  be 
wholly  inadmissible.  The  decree  of  the  court  below  is  therefore 
right,  and  should  be  affirmed. 


THE  STEAMER  ROANOKE. 

i^dfiig     The  Nkw  York  and  Virginia  Stbabiship  Company,  Appellants,  v. 

Ezra  Calderwood  and  others. 

19  H.  241. 

Collision— -Steamboat  and  Sohooher. 

Neither  rain,  nor  the  darkness  of  the  night,  nor  the  absence  of  a  light  from  a  barge  or 
sailing  vessel,  nor  the  fact  that  the  steamer  was  well  manned  and  famished,  and  con- 
docted  with  caution,  will  ezcase  the  steamer  for  coming  in  collision  with  the  barge 
or  sailing  vessel,  where  the  latter  is  at  anchor,  or  sailing  in  a  thoroughfare,  oat  of  the 
usaal  track  of  the  steam  vessel. 

This  is  an  appeal  from  the  circuit  court  for  the  southern  district 
of  New  York,  and  the  case  is  fully  stated  in  the  opinion. 

Mr,  Van  WinMe^  for  appellants. 

Mr.  Benedicty  for  appellees. 

[  *  245  ]  *  Mr .  Justice  Campbell  delivered  the  opinion  of  the  conrt. 
This  is  a  case  of  collision,  in  which  the  steamship  Roan- 
oke is  charged  with  having  carelessly  and  negligently  run  into  and 
afoul  of  the  schooner  Sprightling  Sea,  in  the  Elizabeth  river,  Vir- 
ginia, in  October,  1852. 

The  facts  disclosed  by  the  pleadings  and  proofs  are,  that  the 
schooner  was  ascending  the  river  between  10  and  11  o'clock,  p.  m., 
and  sailing  at  a  rate  of  six  miles  per  hour,  with  the  aid  of  the  tide. 
She  was  close-hauled,  on  her  starboard  tack,  at  a  time  when  she 
descried  the  steamship  descending  the  river,  on  her  voyage  to 
Richmond.  The  collision  occurred  on  the  eastern  side  of  the  river, 
*^out  of  the  ship  channel,"  ''near  an  edge  of  shoals,"  and  *' within 
a  length  or  two  of  them."  The  object  of  those  who  managed  the 
schooner  was  to  avoid  all  danger,  by  leaving  as  large  a  space  as  pos- 
sible for  the  steamer,  whose  lights  had  been  seen.  For  this  purpose, 
they  approached  as  nearly  as  possible  the  eastern  shore — ^the  nsaal 
shore,  for  vessels  navigated  as  she  was,  to  ascend  the  river.  The 
schooner  did  not  carry  a  light  in  her  fore-rigging;  bat  one  was 
exhibited  from  her  breast-hook  some  time  before  and  till  the  time 
of  the  collision  ;  and  the  steamer  was  hailed,  and  told  to  keep  off. 
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The  night  was  "dark  and  rainy;"  the  steamer  was  not  running 
at  any  time  at  an  improper  rate  of  speed.  The  officers  of  the  steam- 
ship discovered  the  light  on  the  schooner,  and  suppose<l  it  to  belong 
**  to  a  vessel  at  anchor ; "  but  they  say  the  ''light  disappeared,  and 
the  next  time  they  saw  it,  it  was  near  by,  under  the  bow  of  the 
steamer."  The  probability  is,  that  the  officers  of  the 
steamship  were  mistaken  in  their  *  conclusions  in  refer-  [  *  246  ] 
ence  to  the  course  of  the  schooner,  and  under  that  mis- 
taken impression  went  to  the  eastern  side,  and  thus  encountered 
her.  No  orders  were  given  by  the  pilot  in  respect  to  the  manage- 
ment of  the  steamer  till  the  instant  of  the  collision. 

This  court  has  decided  that  neither  rain,  nor  the  darkness  of  the 
night,  nor  the  absence  of  a  light  from  a  barge  or  sailing  vessel,  nor 
the  fact  that  the  steamer  was  well  manned^  and  furnished,  and 
conducted  with  caution,  will  excuse  the  steamer  for  coming  in  col- 
lision with  the  barge  or  sailing  vessel,  where  the  barge  or  sailing 
vessel  is  at  anchor,  or  sailing  in  a  thoroughfare,  out  of  the  usual 
track  of  the  steam  vessel.  In  the  present  instance,  the  steamer  had 
notice  that  a  vessel  was  before  her,  and  was  near  her  track,  and, 
under  the  circumstances,  she  was  bound  to  take  efficient  measures 
to  avoid  the  schooner. 

The  ouly  facts  we  notice  in  the  management  of  the  schooner, 
which  have  occasioned  a  hesitation  to  affirm  the  decree,  are  the 
absence  of  a  licensed  pilot,  and  that  the  schooner  did  not  exhibit 
an  efficient  light.  The  proofs  in  the  case  do  not  allow  us  to  charge 
these  omissions  as  indications  of  negligence  ;  but,  that  the  case  may 
not  be  misunderstood,  we  assert  that  the  ruling  principle  of  the 
court  is,  that  an  obligation  rests  upon  all  vessels  found  in  the  ave- 
nues of  commerce  to  employ  active  diligence  to  avoid  collisions,  and 
that  no  inference  can  be  drawn  from  the  fact,  that  a  vessel  is  not 
condemned  for  an  omission  of  certain  precautionary  measures  in  one 
case,  that  another  vessel  will  be  excused,  under  other  circumstances, 
for  omissions  of  the  same  description. 

The  decree  of  the  circuit  court  is  affirmed. 


Wbslbt  Williams,  Plaintiff  in  Error,  v.  Hill,  McLane  &  Co, 

19  H.  246. 

GaBBIBHEE  PfiOCESS. 

1.  Where  the  person  garnished  admits  a  sarplus  in  his  hands,  after  a  sale  nnder  a 
tmst  deed,  and  satisfaction  of  the  trast,  if  he  claims  to  hold  it  for  a  debt  of  his  own 
against  the  judgment  debtor,  he  most  establish  the  justice  of  his  claim. 
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2.  Where  issue  is  taken  on  an  answer  to  a  garnishee  process,  which  sets  np  such  a  claim, 
it  is  a  question  for  the  jury  to  decide,  whether  the  claim  is  just  and  xair,  or  fraudulent, 
and  no  presumptions  arise  in  favor  of  the  garnishee. 

This  is  a  writ  of  error  to  the  district  court  for  the  middle  district 
of  Alabama^  and  the  case  is  stated  in  the  opinion. 

Mr,  PhUlipSy  for  plaintiff  in  error. 

Mr,  Htlliard,  for  defendant. 

[  *  249  ]  *  Mr.  Jnstice  Campbell  delivered  the  opinion  of  the  court. 
The  defendants  recovered  a  judgment  in  the  district 
court,  in  a  plea  of  debt  against  one  Mahone.  The  latter  having 
no  property  in  possession  liable  to  an  execution,  the  defendants,  in 
consequence,  served  a  garnishment  on  the  plaintiff,  (Williams,)  to 
attach  any  debt  he  might  owe  their  debtor,  or  secure  any  effects  of 
theirs  he  might  have. 

The  garnishee  answered  to  the  process,  that  on  the  day  the  writ 
of  garnishment  issued,  he  had  sold  some  personal  property 
[  *  250  ]  *of  the  debtor,  under  the  authority  of  two  deeds  of  trust, 
for  the  satisfaction  of  the  debts  described  in  them ;  and 
there  remaining  a  balance  due,  he  sold  a  house  and  lot,  described  in 
one  of  the  deeds,  for  a  sura  sufficient  to  extinguish  those  debts  and 
to  leave  a  surplus.  He  further  answered  that  Mahone,  prior  to  the 
judgment,  was  indebted  to  him  upon  another  account,  and  had  so 
continued  a  debtor  till  the  sale;  that  before  the  judgment,  and 
afterwards,  before  the  sale,  Mahone  had  instructed  him  to  apply 
any  surplus  that  might  arise  from  the  sale  to  the  payment  of  that 
account ;  and  he  had  done  so,  in  accordance  with  the  instructions. 

There  was  an  issue  formed  upon  the  answer  of  the  garnishee,  and 
the  subject  of  the  controversy  was  the  claim  of  the  respective  parties 
to  the  surplus  above  described. 

c  The  garnishee  produced  on  the  trial  a  number  of  promissory  notes, 
dated  prior  to  the  judgment,  and  proved  the  signature  of  Mahone 
to  them ;  he  also  proved  that  Mahone  had  admitted  the  authority  of 
the  garnishee  to  apply  the  surplus  to  the  payment  of  his  demands, 
not  described  in  the  deeds,  shortly  after  the  sale,  and  at  that  time 
disclaimed  any  power  to  control  it.  No  evidence  was  given  of  the 
existence  of  the  notes  of  a  day  prior  to  the  answer,  nor  of  their  ocm- 
sideration.  The  defendants  proved  a  conversation  between  their 
attorney  and  the  garnishee,  on  the  day  of  the  sale,  relative  to  the 
amount  of  the  debt  from  Mahone  to  him,  and  that  the  notes  were 
not  mentioned  by  him  in  that  conversation.  The  court  instructed 
the  jury  that  the  inquiry  for  them  was,  whether  there  was  fraud 
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or  collusion  between  the  garnishee  and  the  debtor.  That  if  they 
found  that  the  notes  were  made  in  fraud  or  collusion,  they  would 
render  a  verdict  in  favor  of  the  attaching  creditors,  for  the  amount 
of  the  surplus  in  the  hands  of  the  garnishee.  This  charge  includes 
the  substance  of  all  the  questions  presented  to  the  court  or  jury. 

We  think  the  case  was  submitted  as  favorably  for  the  garnishee 
as  the  facts  warranted,  and  that  he  has  no  reason  to  complain  in 
consequence  of  the  instructions  given  or  refused. 

The  plaintiff  is  not  entitled  to  hold  the  surplus  in  his  hands 
arising  from  the  sale  of  the  trust  property,  for  the  payment  of  the 
notes,  under  any  stipulation  in  the  deeds.  Those  provide  for  a  re- 
turn of  the  surplus  to  the  grantor,  after  the  payment  of  the  debts 
described.  Nor  can  the  real  property  conveyed  in  the  deed  be  re- 
tained as  a  security  for  advances,  or  debts  subsequently  made  on 
the  strength  of  a  parol  engagement.  Such  a  contract  would  be 
avoided  by  the  statute  of  frauds.  Nor  is  the  deed  of  trust  such  a 
conveyance  or  title  paper  as  to  afford  a  security,  as  a  deposit,  for 
subsequent  engagements. 

*In  Ex  parte  Hooper,  (1  Meri.  Ch.  R.  7,)  Lord  Eldon  [*251  ] 
said:  *'The  doctrine  of  equitable  mortgage  by  deposit  of 
title  deed  has  been  too  long  established  to  be  now  disputed ;  but  it 
may  be  said  that  it  ought  never  to  have  been  established.  I  am 
still  more  dissatisfied  with  the  principle  upon  which  I  have  acted, 
of  extending  the  original  doctrine  so  as  to  make  the  deposit  a  secu- 
rity for  subsequent  advances.  At  all  events,  the  doctrine  is  not  to 
be  enlarged.  In  the  present  case,  the  legal  estate  has  been  assigned, 
by  way  of  mortgage.  The  mortgagee  is  not  entitled  to  say  this 
conveyance  is  a  deposit,  because,  the  contract  under  which  he  holds 
it  is  a  contract  for  conveyance  only,  and  not  for  deposit." 

The  only  .other  title  that  the  garnishee  has  interposed  against 
the  claim  of  the  attaching  creditor  is,  that  the  debtor  made  a  valid 
appropriation  of  the  surplus  arising  from  the  sale,  to  the  satisfac- 
tion of  a  bona  fide  demand  of  the  garnishee  against  him,  prior  to  the 
service  of  the  garnishment.  The  principle  adopted  by  the  courts 
of  Alabama  for  such  cases  is,  that  the  adverse  claimant  for  property 
Qr  effects  e^i;$ed  at  the  suit  of  a  creditor  by  attachment  or  execur 
tion,  must  prove  the  bona  fides  of  his  claim,  if  it  is  derived  from 
the  debtor  after  the  origin  of  the  creditor's  demand ;  and  the  decla- 
rations or  acknowledgments  of  the  debtor  will  not  be  received  to 
support  the  title.  The  recitals  in  a  deed  or  mortgage  executed  by 
him,  or  admissions  made  at  the  time  of  its  execution,  will  not  be 
received.  (Goodgame  v.  Cole,  12  Ala.  77 ;  Nolen  &  Thompson  v. 
Crwinn,  16  Ala.  725.)    Nor  is  the  consideration  of  a  note  in  favor 
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of  the  claimant  shown  by  the  production  of  the  note  itself.  (De 
Yendell  v.  Malone,  25  Ala.  272.)  The  objection  to  such  evidence  is 
said  to  be,  that  it  can  be  manufactured  by  one  indebted,  and  by  that 
means  a  creditor  might  be  defeated ;  for,  in  most  cases,  it  would 
not  be  practicable  for  him  to  prove  a  negative,  or  disprove  the  state- 
ment made  by  his  debtor.  In  the  present  case,  the  consideration 
of  the  not^s  was  not  proved ;  nor  was  their  existence  before  the  ser- 
vice of  the  garnishment  shown  otherwise  than  by  their  date — that 
is,  by  an  assertion  of  the  debtor.  Nor  was  the  order  to  appropriate 
the  surplus  to  their  payment  proved,  except  by  an  acknowledg- 
ment to  a  stranger,  after  the  writ  of  garnishment  had  been  issued* 

The  bona  fides  of  the  title  of  the  garnishee  to  the  surplus  in  his 
hands  was  not  supported  by  competent  proof,  and  therefore  the  lien 
of  the  garnishment  was  properly  maintained. 

The  plaintiff  contends  that  the  proceeding  by  garnishment  is  a 
statutory  proceeding,  by  which  a  creditor  is  enabled  to  reach  a 
'  demand  in  favor  of  his  debtor  against  a  third  person; 
[*252]  *and  that  the  remedy  can  only  be  resorted  to  when  the 
debtor  himself  could  maintain  debt  or  indebitatus  assump- 
sit; and  that  the  only  issue  which  can  be  made  upon  an  answer  of  the 
garnishee  is^  indebitatus  vel  non.  The  supreme  court  of  Alabama 
have  decided,  in  the  cases  cited,  that  merely  equitable  demands  or 
rights  of  action,  not  involving  a  debt  or  assumpsit^  are  not  the  sub- 
ject of  the  garnishee  process.  Rut  the  same  court  has  determined 
that  money  or  effects  in  the  hands  of  the  garnishee,  which  are 
fraudulently  withdrawn  from  the  creditors  of  a  defendant,  may  be 
reached,  in  an  attachment  or  judgment,  by  that  process.  Hazard 
V.  Franklin,  2  Ala.  349;  Lovely  v.  Caldwell,  4  Ala.  684;  and  the 
civil  code  of  Alabama,  sec.  2,623,  provides  explicitly  for  the  attach- 
ment of  a  demand  similar  to  that  existing  in  this  case. 

Judgment  affirmed. 


John  Bell,  Plaintiff  in  Error,  v.  C!oLt7HBiTS  C.  Hearnb  and  others* 

19  H.  252. 
Ebbor  to  State  Court — Validity  of  Patent  fob  Lavd. 

1.  Where  the  queetion  decided  by  the  State  court  is,  that  a  patent  for  land  from  the 
United  States  is  invalid,  the  party  claiming  under  that  patent  can  bring  a  writ  of 
error  to  this  court. 

2.  Where  the  register  and  receiver  of  the  land  office  received  plaintiff's  money,  gave 
him  the  usual  patent  certificate,  but  by  mistake  reported  it  to  the  general  land 
office  as  James  Bell  instead  of  John  Bell,  the  patent  issued  to  James  Bell  may  be 
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recalled  and  canceled,  thoagh  it  may  have  been  sent  to  the  register  of  the  land  office 
for  him,  bat  never  delivered. 
3.  Sach  a  patent  conveys  no  title,  and  cannot  affect  the  title  under  the  patent  after- 
wards rightfully  issued  to  John  Bell. 

This  was  a  writ  of  error  to  the  fiupreme  court  of  the  State  of 
Louisiana. 

The  case  is  fully  stated  in  the  opinion. 

Mr,  Baxter  and  Mr,  Johnson,  for  plaintiff  in  error. 

Mr.  Lawrence  and  Mr,  Taylor,  for  defendants. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  259  ] 

This  is  a  writ  of  error  to  the  supreme  court  of  Louisiana, 
under  the  25th  section  of  the  judiciary  act  of  September,  1789. 

The  plaintiff  commenced  a  petitory  action  in  the  district  court  of 
Caddo  parish,  Louisiana,  for  a  parcel  of  land  in  the  possession  of 
the  defendants.  He  claims  the  land  by  a  purchase  from  the  United 
States,  and  exhibits  their  patent  for  it,  bearing  date  in  June,  1850, 
with  his  petition.  The  defendant  (Hearne)  appeared  to  the  action, 
and  answered  that  the  United  States  had  sold  the  land  to  James 
Bell,  and  as  the  property  of  James  Bell  it  had  been  legally  sold  by 
the  sheriff  of  Caddo,  under  a  valid  judgment  and  execution  against 
him,  and  that  a  person  under  whom  he  (Hearne)  derives  his  title 
was  the  purchaser  at  the  sheriff's  sale.  A  number  of  parties  were 
cited  in  warranty,  and  answered  to  the  same  effect.  A  judgment 
was  given  for  the  defendants  in  the  district  and  supreme  courts ; 
and  upon  the  judgment  in  the  last,  the  plaintiff  prosecutes  this 
writ  of  error. 

The  title  of  the  plaintiff  consists  of  the  duplicate  receipts  of  the 
receiver  of  the  land  oiBce  at  Natchitoches,  Louisiana,  (No.  1,270,) 
dated  in  July,  1839,  by  which  he  acknowledges  the  receipt,  from 
the  plaintiff,  of  full  payment  for  the  lands  described  in  the  receipt 
and  petition;  a  patent  certificate,  of  the  same  date  and 
number,  from  the  register  of  that  office,  certifying  *  the  [  *  260  ] 
purchase  of  the  plaintiff^  and  his  right  to  a  patent ;  and 
a  patent,  issued  in  due  form,  for  the  said  lands,  in  pursuance  of  the 
ftct  of  congress  and  the  patent  certificate. 

The  case  of  the  defendants  originates  in  these  ftkcts:  The  regis- 
ter of  the  land  office  at  Natchitoches,  in  making  up  his  duplicate 
certificate  of  purchase,  to  be  returned  to  the  general  land  office, 
inserted  the  name  of  James  Bell  for  that  of  John  Bell.  That  cer- 
tificate was  sent  to  the  general  land  office,  with  the  monthly  returns 
of  the  register,  and  in  July,  1844,  a  patent  was  issued  in  the  name 
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of  James  Bell,  and  sent  to  the  register  at  Natchitoches,  who  re- 
tained it  in  his  office  till  1849.  In  1849  John  Bell  sent  to  the  office 
of  the  register  his  duplicate  receipts,  and  the  patent  in  the  name  of 
James  Bell  was  delivered  to  him.  Upon  a  representation  of  the 
facts  to  the  commissioner  of  the  general  land  office,  this  patent  was 
canceled,  and  a  new  one  issued  to  the  plaintiff. 

It  appears,  from  the  proof  in  the  case,  that  the  plaintiff  had  a 
brother,  named  James  Bell,  who  was  his  agent  for  making  the 
entry,  and  that  the  land  was  sold  in  March,  1844,  as  his  property, 
by  the  sheriff  of  Caddo,  as  is  stated  in  the  answers  of  the  defendants. 

The  act  of  congress  of  the  24th  April,  1820,  providing  for  the 
sales  of  the  public  lands  of  the  United  States,  enacts,  ''That  the 
purchaser  at  private  sale  shall  produce  to  the  register  of  the  land 
office  a  receipt  of  the  treasurer  of  the  United  States,  or  from  the 
receiver  of  public  moneys  of  the  district,  for  the  amount  of  the  pur- 
chase money  on  any  tract,  before  he  shall  enter  the  same  at  the 
land  office."  At  various  times,  since  the  passage  of  the  act,  the 
modes  of  conducting  sales  at  the  different  land  offices  of  the  United 
States  have  been  prescribed  by  the  commissioner,  and  the  evidence 
to  be  afforded  to  tlie  purchaser  designated.  The  circular  issued  in 
1831  contains  the  instructions  under  which  the  local  officers  were 
acting  at  the  date  of  this  entry.  The  instructions  pertinent  to  this 
case  are,  that  ''  when  an  individual  applies  to  purchase  a  tract  of 
land,  he  is  required  to  file  an  application  in  writing  therefor ;  on 
such  application  the  register  endorses  his  certificate,  showing  that 
the  land  is  vacant  and  subject  to  entry,  which  certificate  the  appli- 
cant carries  to  the  receiver,  and  is  evidence  on  which  the  receiver 
permits  payment  to  be  made,  and  issues  his  receipt  therefor;  the 
duplicate  of  this  is  handed  to  the  purchaser,  as  evidence  of  payment ; 
and  which  should  be  surrendered  when  a  patent,  forwarded  from 
the  general  land  office,  is  delivered  to  him.  The  other  receipt  is 
handed  to  the  register,  who  must  immediately  indicate  the  sale  on 
his  township  plat,  and  enter  the  same  on  his  tract  book, 
[*261]  and  is  *  transmitted  to  the  general  land  office  with  the 
monthly  abstract  of  sales  and  certificates  of  purchase." 

The  certificates  of  purchase  are  made  according  to  forms  furnished 
by  the  general  land  office.  One  is  issued  to  the  purchaser,  and 
another  is  retained,  to  be  sent  to  the  commissioner.  They  should 
be  duplicates ;  and  the  instructions  to  the  register  in  regard  to  them 
are,  ''that  the  designation  of  the  tract,  in  the  certificates  of  pur- 
chases, is  always  to  be  in  writing,  not  in  figures.  The  certificates 
are  to  be  filled  up  in  a  plain,  legible  hand,  and  great  care  is  to  be 
taken  in  spelling  the  names  of  the  purchasers.     The  monthly  re* 
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turn  must  always  be  accompanied  by  the  receiver's  receipts  and 
register's  certificates  of  purchase."  From  this  statement  of  the 
act  of  congress  and  the  regulations  of  the  land  office,  it  will  be  seen 
that  the  embarrassment  in  which  this  title  is  involved  proceeds 
from  an  error  committed  by  the  register  at  Natchitoches  in  making 
up  the  duplicates  of  his  certificate  of  purchase — the  duplicate  in- 
tended for  the  general  land  office — and  from  which  the  monthly 
abstract  was  prepared. 

The  plaintiff  was  nowise  responsible  for  this.  He  had  paid  his 
money  into  the  receiver's  office,  and  obtained  the  receipt  prescribed 
by  the  act  of  congress  of  1820,  before  cited. 

He  had  obtained  his  certificate  of  purchase,  evincing  his  title  to 
a  patent  certificate.  At  this  stage  of  the  proceeding,  the  register 
of  the  land  office,  in  completing  his  office  papers,  and  in  making  up 
his  returns  for  Washington  city,  committed  a  mistake,  which  was 
not  detected  by  the  officers  at  Natchitoches  in  comparing  their  re- 
turns, (as  they  are  ordered  to  do,)  and  eluded  the  vigilance  of  the 
officers  at  Washington.  It  was  discovered  at  Natchitoches,  when 
an  agent  of  the  plaintiff  applied  for  the  patent,  and  surrendered 
his  duplicate  receipt  and  certificate. 

It  was  then  discovered  that  the  <;hristian  name  of  the  plaintiff 
had  been  inaccurately  set  out  in  the  returns  at  Washington  and 
the  patent.  The  supreme  court  of  Louisiana  say:  "It  appears 
from  the  evidence,  that  the  plaintiff  and  liis  brother,  James  Bell, 
purchased  the  land  in  dispute  from  the  United  States  on  the  same 
day — 3d  July,  1839 — and  that  the  patent  certificates  were  issued  in 
their  respective  names  by  the  register  of  the  land  office  at  Natchi- 
toches, Louisiana,  bearing  the  same  number." 

We  interpret  the  papers  from  the  land  office  differently  from  the 
supreme  court.  There  is  no  evidence,  in  our  opinion,  of  more  than 
one  sale — that  evinced  by  the  receiver's  receipt — and,  in  that  re- 
ceipt, John  Bell,  the  plaintiff,  is  named  as  the  purchaser. 
We  think  there  was  but  one  certificate  of  *  purchase  issued  [  *  262  ] 
to  a  purchaser— that  in  favor  of  John  Bell.  The  certifi- 
cate of  purchase  which  contains  the  name  of  James  Bell  is  found  in 
the  general  land  office.  If  that  was  intended  for  a  James  Bell, 
there  should  have  been  another  for  John  Bell.  But  there  is  only 
a  single  certificate  there,  and  the  conclusion  is  irresistible,  that  the 
name  James  was  entered  by  mistake  for  John.  We  find  no  evi- 
dence in  the  record  to  show  that  James  Bell  held  any  evidence  of 
a  purchase. 

Whatever  appearance  of  a  title  he  had,  is  owing  to  the  mistake 

in  the  duplicate  certificate  returned  to  the  general  land  office,  and 
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the  patent  issued  in  his  name.  But  this  patent  was  never  delivered 
to  him.  The  question  then  arises,  had  the  commissioner  of  the 
general  land  office  authority  to  receive  from  John  Bell  the  patent 
erroneously  issued  in  the  name  of  James  Bell,  and  to  issue  one  in 
the  proper  name  of  the  purchaser?  And  the  question,  in  our  opin- 
ion, is  exceedingly  clear.  The  commissioner  of  the  general  land 
office  exercises  a  general  superintendence  over  the  subordinate 
officers  of  his  department,  and  is  clothed  with  liberal  powers  of 
control,  to  be  exercised  for  the  purposes  of  justice,  and  to  prevent 
the  consequences  of  inadvertence,  irregularity,  mistake,  and  fraud, 
in  the  important  and  extensive  operations  of  that  officer  for  the 
disposal  of  the  public  domain.  The  power  exercised  in  this  case 
is  a  power  to  correct  a  clerical  mistake,  the  existence  of  which  is 
shown  plainly  by  the  record,  and  is  a  necessary  power  in  the  ad- 
ministration of  every  department.  Our  conclusion  is,  that  the 
supreme  court  of  Louisiana  erred  in  denying  the  validity  of  this 
title,  and  in  conceding  any  effect  or  operation  to  the  certificate  of 
purchase  or  patent  issued  in  the  name  of  James  Bell,  as  vesting  a 
title  in  a  person  bearing  that  name. 

It  is  objected  that  this  court  has  no  jurisdiction  over  this  judg- 
ment of  the  supreme  court  of  Louisiana. 

The  plaintiff  claimed  the  land  described  in  his  petition,  under  a 
purchase  made  from  the  United  States,  and  produced  muniments 
of  title  issued  by  their  authority,  and  this  title  is  pronounced  to  be 
inoperative  by  the  district  and  supreme  courts  of  Louisiana. 

Does  this  appear  by  the  record  before  us  ?  The  record  in  the 
supreme  court  of  Louisiana  purports  to  be  a  true  and  faithful  tran- 
script of  the  documents  filed,  orders  made,  proceedings  had,  and 
evidence  adduced,  on  the  trial  in  the  district  court.  The  supreme 
court  possesses  the  right,  and  is  under  the  obligation  of  examining 
questions  of  fact  as  well  as  of  law,  and  to  state  the  reasons  of  their 
judgment.  The  statement  of  the  evidence  adduced  is 
[  *  263  ]  taken  as  an  equivalent  for  a  *  statement  of  the  facts  by 
the  district  judge  in  the  practice  of  that  court.  It  clearly 
appears  that  the  ground  upon  which  the  judgment  in  the  supreme 
court  was  given  was  the  invalidity  of  the  title  of  the  plaintiff,  he- 
cause  an  older  patent  had  been  issued  in  favor  of  James  Bell.  We 
think  this  court  has  jurisdiction.  (Armstrong  v.  Treasurer,  &c., 
1€  Pet.  261 ;  Grand  Gulf  R.  R.  and  B.  Co.  v.  Marshall,  12  How. 
165;  Almonester  v.  Kenton,  9  H.  1.) 

Judgment  reversed.     Cause  remanded. 
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19  H.  263. 

RlPABIAV  RlOHTS— FOBUEB  JUDOXENT — RELATIVE  FUHCTIOVS  OF  GOUBT  AHD  JUBT. 

1.  The  plea  of  the  general  issue  in  trespass  does  not  put  in  issue  the  title,  and  therefore 
is  not  conclusive  on  that  point  in  another  suit.  But  in  Maasacbusetts  it  is  received 
as  prima  facie  evidence. 

2.  The  court  may  instruct  a  jury  that  there  is  not  sufficient  evidence  to  authorize 
them  to  find  for  pluntiff;  but  this  can  only  be  done  when  in  fact  there  is  no  evidence 
to  sustain  plaintiff's  claim. 

8.  It  should  be  left  to  the  jury  to  determine  the  locality,  lines,  comers,  low-water 
mark,  6m.,  referred  to  in  a  written  document  at  the  time  it  was  made;  also  whether 
the  effect  of  certain  drains  is  to  injure  the  property  of  plaintiff. 

This  was  a  writ  of  error  to  the  circuit  oonrt  for  the  district  of 
Bhode  Island. 
The  case  is  stated  in  the  opinion. 

Mr.  Bartletty  for  plaintiff  in  error. 

Mr,  Chandler  and  Mr.  Loring^  for  defendant. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.  [  *  266  ] 

This  is  an  action  of  trespass  on  the  case  brought  by  the 
plaintiff  in  error  against  the  city  of  Boston,  for  the  erection  and 
maintenance  of  a  drain  at  the  foot  of  Summer  street,  which,  it  is 
alleged,  is  a  nuisance,  and  injurious  to  the  property  of  plaintiff. 
He  is  owner  of  two  wharves,  called  the  Price  and  the  Bull  wharf, 
which  are  extended  from  high  to  low-water  mark,  from 
the  lots  which  adjoin  Summer  street  on  each  side.     *  The  [  *  267  ] 
nuisance,  which  is  the  subject  of  complaint  in  this  case, 
is  the  same  as  that  in  the  case  of  Boston  v,  Lecraw,  decided  in  this 
court,  and  reported  in  17  Howard,  426. 

The  declaration  contains  seven  couuts,  in  four  of  which  the 
plaintiff,  as  owner  of  the  several  wharves,  and  having  the  seizin 
and  possession,  claims  a  right  of  way,  as  appurtenant  to  the  same, 
over  the  '-dock,*'  or  **  way  and  dock,"  which  constitutes  the  inter- 
val between  the  wharves ;  also,  that  his  wharves  are  bounded  on 
the  **  town  dock,"  **town  way  or  dock,"  which  he  alleges  to  have 
been  long  used  as  a  ''public  dock,  slip,  or  way." 

The  fifth  and  sixth  counts  are  for  injuries  to  the  reversion,  with 
like  averments.  A  seventh  count  avers  the  wharves  to  be  bounded, 
respectively,  "by  a  highway,  town  way,  or  public  way,  to  the  sea, 
extending  from  the  corner  of  Summer  and  Sea  streets  to  the  chan- 
nel, or  low-water  mark,  which  was  duly  laid  out  and  established 
pursuant  to  law." 
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The  defendant  pleaded  the  general  issue,  and  on  the  trial  the 
plaintiff  olBFered  in  evidence  the  record  of  a  former  verdict  and  judg- 
ment rendered  in  his  favor  in  an  action  against  defendant  for  the 
erection  of  the  same  nuisance,  the  continuance  of  which  is  the  sub- 
ject of  the  present  suit.  The  rejection  of  this  evidence  by  the  court 
is  the  subject  of  the  first  bill  of  exceptions. 

It  is  contended  that  this  record  was  not  only  evidence,  but  con- 
clusive of  the  right  of  the  plaintiff,  And  prima  facie  evidence  of  the 
continuance  of  such  right ;  and  that  plaintiff,  having  no  opportunity 
to  plead  it  as  an  estoppel,  may  exhibit  it  as  matter  of  evidence. 

It  may  be  admitted  that  numerous  decisions  may  be  found  in 
many  of  the  State  courts  affirming  this  proposition  ;  nevertheless, 
it  has  not  been  universally  adopted.  The  leading  case  of  Outram 
V.  Morewood  (2  East.  174)  establishes  the  following  proposition,  in 
which  all  concur:  "  That  if  a  verdict  be  found  on  any  fact  or  title 
distinctly  put  in  issue  in  any  action  of  trespass,  such  verdict  may 
be  pleaded,  by  way  of  estoppel,  in  another  action  between  the  same 
parties  or  their  privies,  in  respect  to*  the  same  fact  or  title."  But 
estoppels,  which  preclude  the  party  from  showing  the  truth,  are 
not  favored.  To  give  the  verdict  the  effect  of  an  estoppel,  the  facts 
must  be  distinctly  put  in  issue. 

The  plea  of  the  general  issue,  in  actions  of  trespass,  or  case,  does 
not  necessarily  put  the  title  in  issue;  and,  although  the  judgment 
is  conclusive  as  a  bar  to  future  litigation  for  the  thing  thereby  de- 
cided, it  is  not  necessarily  an  estoppel  in  another  action  for 
[  *  268  ]  a  different  trespass.  The  judgment  can  *  only  give  the 
plaintiff  an  ascertained  right  to  his  damages,  and  the 
means  of  obtaining  them.  These  principles  seem  to  have  been 
adopted  by  the  courts  of  Massachusetts,  and  applied  to  cases  like 
the  present.  In  the  decision  of  this  point,  we  must  be  guided  by 
the  decisions  of  the  courts  of  that  State. 

In  the  case  of  Standish  v,  Parker,  (2  Pick.  20,)  which  was  an 
action  for  a  nuisance,  the  court  say:  "We  think  it  very  clearly 
settled  that  nothing  is  conclusively  determined  by  the  verdict  but 
the  damages  for  the  interruption  covered  by  the  declaration.  In 
actions  for  torts,  nothing  is  conclusively  settled  but  the  point  or 
points  put  directly  in  issue.  By  the  plea  of  the  general  issue,  the 
title  is  not  concluded,  because  it  cannot  be  made  to  appear  upon 
the  general  issue  that  the  title  ever  came  in  question."  (See  also 
15  Pick.  564.) 

Nevertheless,  though  a  verdict  in  such  case  is  not  conclusive,  it 
is  permitted  to  go  to  the  jury  as  prima  facie,  or  persuasive,  evi- 
dence.    (3  Pick.  288.)    K  the  evidence  of  the  £acts  involved  in  the 
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first  trial  are  still  doubtful,  if  witnesses  were  then  examined  whose 
testimony  cannot  now  be  obtained,  for  these  and  many  other  rea- 
sons the  former  verdict  may  have  the  effect  of  highly-persuasive 
evidence  on  another  trial  of  the  same  question.  But  if  on  the  last 
trial  new  evidence  has  been  discovered,  or  if  the  question  of  title 
submitted  on  the  first  trial  was  connected  with  instructions  in  law 
which  have  since  been  found  to  be  erroneous  ;  or  if  a  different  ver- 
dict on  the  same  evidence  would  have  resulted  from  the  different 
instructions  given  on  the  last,  it  is  plain  that  the  first  verdict  could 
have  but  little  or  no  persuasive  effect.  Title  is  often  a  question  of 
mixed  law  and  fact — and  a  party  is  not  concluded  by  an  erroneous 
opinion  of  the  court,  pronounced  in  a  former  case. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  not  per- 
mitting the  record  of  the  former  suit  to  be  given  in  evidence  to  the 
jury. 

2.  At  the  conclusion  of  the  trial,  the  courts  at  the  request  of  de- 
fendant's counsel,  instructed  the  jury  ^Hhat  there  was  not  sufficient 
evidence  in  the  cause  to  authorize  the  jury  to  find  the  rights  claimed 
by  the  plaintiff." 

As  it  is  the  duty  of  the  jury  to  decide  the  facts,  the  sufficiency 
of  evidence  to  prove  those  facts  must  necessarily  be  within  their - 
province.     The  jury  cannot  assume  the  truth  of  any  material  aver- 
ment without  some  evidence;  and  it  is  error  in  the  court  to  instruct 
the  jury  that  they  may  find  a  material  fact  of  which  there  is  no 
evidence.     An  instruction  like  this  is  imperative  on  a  jury  ;  it  has 
taken  the  place,  in  practice,  of  a  demurrer  to  evidence,  and  must 
be  governed  by  the  same  rules.     If  there  be  '^  no  evidence 
whatever,"  as  in  the  case  of  *  Parks  v.  Ross,  (11  How.  393,)  [  *  269  ] 
to  prove  the  averments  of  the  declaration,  it  is  the  duty 
of  the  court  to  give  such  peremptory  instruction.     But  if  there  be 
some  evidence  tending  to  support  the  averment,  its  value  must  be 
submitted  to  the  jury  with  proper  instructions  from  the  court.     If 
this  were  not  so,  the  court  might  usurp  the  decision  of  facts  alto- 
gether, and  make  the  verdict  but  an  echo  of  their  opinions. 

The  court  below  seem  to  have  considered  the  decision  of  this 
court,  in  the  case  of  Boston  v,  Lecraw,  as  requiring  them  to  give 
the  instruction  demanded  by  the  defendant.  The  action  in  that 
case  was  for  the  same  alleged  nuisance  by  a  tenant  of  the  present 
plaintiff.  But  the  plaintiff  in  that  case  claimed  no  other  right  of 
way  over  the  lands  of  defendant,  save  the  public  right  of  naviga- 
tion ;  and  this  court  decided  that  the  public  right  of  navigation, 
between  high  and  low-water  mark,  was  defeasible  at  any  time  by 
the  owner  of  the  subjacent  land.     That,  as  the  space  between  the 
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plaintiff's  wharves  had  been  converted  into  a  dock  by  the  accident 
of  its  position,  so  long  as  it  remained  nnreclaimed,  every  person 
had  a  right  to  pass  and  repass  over  it.  The  exercise  of  this  public 
right,  for  any  length  of  time  whatever,  would  therefore  form  no 
grounds  of  presumption  either  of  a  public  dedication  or  a  private 
grant  to  the  owners  of  the  adjoining  wharves.  While  it  remains 
unreclaimed,  it  is  a  public  highway  or  dock,  by  a  paramount  but 
defeasible  title.  The  adjoining  wharves  may  receive  much  more 
advantage  than  others  from  the  use  of  it,  but  they  cannot  convert 
it  to  a  private  use,  under  color  of  a  public  right. 

The  public  officers  of  a  town  have  no  right  to  lay  out  a  town  way 
between  high  water  and  the  channel  of  a  navigable  river,  or  appro- 
priate the  shore  or  flats  to  the  use  of  the  inhabitants  of  a  town  in 
the  form  of  a  way  or  road.  (1  Pick.  179 ;  5  Pick.  494.)  But  in 
the  present  case  the  city  of  Boston  is  owner  of  the  land,  and  has 
the  same  right  to  reclaim  their  flats  which  other  owners  have. 
Before  they  are  so  reclaimed,  the  public  and  the  adjoiners  may  ex- 
ercise their  paramount  right  of  navigation.  But  if  the  city  elects 
to  reclaim  its  portion  of  the  shore,  and  extend  Summer  street  to 
low  water,  it  has  a  right  so  to  do.  And  if  the  street  should  be  less 
beneficial  to  the  adjoiners  in  this  form,  than  when  they  could  use 
it  as  a  dock  under  the  public  right  of  navigation,  they  cannot  com- 
plain. The  absence  of  these  advantages  may  be  a  loss  to  them,  but 
if  incurred  by  the  defendants'  exercise  of  their  own  rights^  it  is  no 
wrong  to  them. 

But  if  the  city  has  determined  to  reclaim  this  land,  and  has 
laid  out  a  street  thereon,  or  continued  Summer  street  to  low- water 
mark,  the  right  to  use  it  as  a  street  or  highway  on  land 
[  *  270  ]  "^^  becomes  appurtenant  to  the  property  of  the  adjoiners.  It 
may  be  the  duty  of  the  city  to  make  drains  along  or  under 
the  streets,  but  they  cannot  construct  them  so  as  to  hinder  the  pub- 
lic use  of  them  as  streets,  or  erect  thereon  a  nuisance  to  the  adjoin- 
ers. If  Summer  street  be  extended  to  low  water,  the  plaintiff  ha^ 
a  right  to  pass  along  and  across  the  same,  and  anything  which 
obstructs  such  passage  is  a  nuisance,  and  injurious  to  his  rights. 

The  seventh  count  of  plaintiff 's  declaration  claims  a  right  of  way 
as  appurtenant  to  his  land  or  wharves,  on  the  ground  that  Summer 
street  extends  to  low  water.  In  support  of  this  allegation,  the  fol- 
lowing entry  in  the  town  records  was  given  in  evidence:  "  October 
31,  1683.  The  selectmen  all  met  this  day,  staked  out  a  highway 
for  the  town's  use,  on  the  southerly  side  of  the  land  belonging  to 
the  late  John  Gill,  deceased,  being  thirty  foot  in  breadth  from  the 
lower  corner  of  said  Gill's  wharf  next  the  sea."  . 
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It  is  the  duty  of  the  court  to  construe  written  instruments  ;  but 
the  application  of  their  provisions  to  external  objects  described 
therein  is  the  peculiar  province  of  the  jury.  Whether  this  docu- 
ment describes  Summer  street  as  it  was  afterwards  laid  out  from 
high-water  mark  ;  whether  "  the  lower  corner  of  Gill's  wharf  next 
the  sea"  was  at  that  time  (in  1683)  at  low- water  mark;  whjether 
this  street  was  staked  out  to  low  water,  were  questions  which  should 
have  been  submitted  to  the  jury.  The  fact  that  the  learned  coun- 
sel difier  so  widely  as  to  the  situation  of  the  points  called  for  as  the 
boundary  of  the  street  next  the  sea,  shows  conclusively  that  it  is  a 
question  for  the  jury,  and  not  for  the  court. 

Moreover,  the  court  were  requested  by  plaintiff's  counsel  to 
instruct  the  jury,  "that  if  the  jury  shall  find  that,  by  reason  of 
the  acts  of  defendants  complained  of  in  the  declaration,  that  part 
of  plaintiff's  wharf  below  low-water  mark,  held  by  him  under  a 
grant  of  the  legislature,  has  been  injured  in  the  manner  set  forth 
in  the  declaration,  then  the  plaintiff  is  entitled  to  recover." 

There  was  some  evidence  that  the  drain  constructed  by  defendant 
was  not  carried  out  sufficiently  to  discharge  its  contents  so  as  to  be 
swept  off  by  the  tides  ;  but  that  it  caused  an  accumulation  of  mat- 
ter at  the  outer  end  of  the  plaintiff's  wharves,  insomuch  that  vessels 
could  not  approach  them  with  the  same  depth  of  water  as  formerly. 
If  this  be  so,  it  was  an  injury  to  the  plaintiff,  for  which  he  was 
entitled  to  recover  damages. 

This  question  should  have  been  submitted  to  the  jury,  and  this 
instruction  given,  as  requested  by  plaintiff's  counsel.    The 
*  others  are  disposed  of  by  the  opinion  of  this  court  in  Bos-  [  *  271  ] 
ton  V,  Lecraw. 

For  these  reasons,  the  judgment  is  reversed,  and  venire  de  novo 
awarded. 

Mr.  Justice  Oubtis,  having  been  of  counsel,  did  not  sit  in  this 
case. 


FELicrri  Flbtchbb  Hipp  and  others,  Appellants,  v.  Celinb  Bakn 

and  others. 

19  H.  271. 
Jurisdiction  iv  Equitt. 

1.  Where  a  bill  in  equity  is  brought  to  recoyer  real  estate  which  is  foanded  on  a  purely 
legal  title,  the  court  has  not  jurisdiction. 

2.  Nor  is  this  rule  varied  by  the  fact  that  an  account  for  rents  and  profits  is.  asked,  or 
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that  defendants  may  have  an  undivided  intereet  in  the  title,  so  that  a  partition  might 
become  necessary. 

This  is  an  appeal  from  the  circnit  court  for  the  eastern  district  of 
Louisiana,  and  the  case,  as  applicable  to  the  points  decided,  is  stated 
in  the  opinion. 

Mr.  Smiley  and  Mr.  Perin^  for  appellants. 

Mr.  Taylor y  for  appellees. 

[  *  276  ]  *  Mr .  Justice  Campbell  delivered  the  opinion  of  the  court. 
The  appellants  filed  their  bill  to  recover  land  within  the 
district,  in  the  possession  of  the  defendants,  and  for  an  account  of 
the  rents,  profits,  and  receipts,  during  the  period  of  their  occupancy. 
They  allege  that  James  Fletcher,  their  ancestor,  died  in  1804, 
leaving  a  valid  will,  by  which  he  devised  to  his  widow  and  three 
children  the  principal  portion  of  his  succession,  and  appointed  the 
former  the  executrix.  The  property  described  in  the  bill  had  been 
sold  in  1801,  but  the  purchaser  had  not  paid  the  price  stipulated 
at  this  time.  The  testator  directed,  that  if  the  purchaser  should 
complete  the  purchase,  the  sum  received  should  be  put  to  interest, 
on  good  security,  for  the  mother  and  children,  until  the  children 
should  attain  the  age  of  sixteen  years,  when  the  succession  should 
be  divided.  In  May,  1806,  the  executrix  agreed  with  the  par- 
chaser  to  rescind  the  contract  of  sale,  received  a  conveyance  of  his 
title  to  the  heirs  of  Fletcher,  and  refunded  to  him  the  money  he 
had  paid,  being  near  $4,000. 

In  June,  1806,  the  executrix  filed  her  petition  in  the  superior 
pourt  of  the  Orleans  Territory,  being  the  court  of  general  law, 
equity,  and  probate  jurisdiction,  for  the  Territory,  in  which  she 
declares  the  cancellation  of  the  contract  of  sale  aforesaid ;  and  to 
eiiable  her  to  refund  the  money,  she  had  borrowed  that  sum  from 
Daniel  Clark ;  that  the  land  was  unproductive,  and  that  she  was 
unable  to  pay  her  debt.  She  prayed  an  order  for  the  sale  of  the 
property,  to  provide  for  the  education  and  maintenance  of  her 
minor  children,  and  the  discharge  of  her  debt,  and  to  carry  the 

will  of  her  husband  into  effect  respecting  the  disposition 
[  *  277  ]  of  the  remainder  of  the  purchase  money.     The  *  court 

made  the  necessary  order,  to  empower  the  executrix  to 
sell  and  convey  the  lands  for  such  price  as  she  could  obtain,  and  to 
receive  the  money  therefor  ;  also,  to  appropriate  the  sum  necessary 
for  the  payment  of  her  debt,  and  to  put  out  the  remainder  at  inter- 
est, as  required  by  the  will. 
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Daniel  Clark  became  the  purchaser  at  private  sale  from  the  exec- 
utrix, for  the  sum  of  $9,000,  and  received  her  conveyance. 

The  appellants  impeach  this  sale  as  unauthorized  and  illegal, 
and  insist  upon  their  title  under  the  conveyance  to  them. 

The  defendants  claim  by  their  answers  as  bona  fide  purchasers 
from  persons  deriving  their  title  by  valid  conveyances  in  good  faith 
from  Daniel  Clark,  and  aflSrm  that  the  family  of  Fletcher  left  the 
United  States  in  1807,  and  enjoyed  the  benefit  of  the  money  paid  to 
the  executrix ;  that  the-  lands  have  become  valuable  by  their  im- 
provements, and  that  they,  and  the  persons  under  whom  they  claim, 
have  held  the  possession  since  1806.  The  bill  was  dismissed  by  the 
circuit  court,  on  the  ground  that  the  remedy  at  law  is  plain,  ade- 
quate, and  complete,  and  from  this  decree  this  appeal  is  prosecuted. 

The  supreme  court  of  Louisiana,  in  a  contest  between  the  ap- 
pellants and  other  parties,  for  other  lands,  have  decided  that  the 
executrix  was  not  authorized  to  convey  the  shares  of  her  minor 
children  by  private  act.  (Fletcher  v,  Cavelier,  4  La.  R.  268 ;  10 
La.  R.  116,  S.  C.) 

But  we  are  relieved  from  the  duty  of  applying  these  decisions,  or 
inquiring  into  the  validity  of  the  pleas  of  the  appellees,  by  the 
opinion  we  have  formed  concerning  the  jurisdiction  of  the  court  of 
chancery  over  the  cause.  The  sixteenth  section  of  the  judiciary 
act  of  1789  declares,  ^Hhat  suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States,  in  any  case  where  plain, 
adequate,  and  complete  remedy  may  be  had  at  law." 

The  bill  in  this  cause  is,  in  substance  and  legal  efiect,  an  eject- 
ment bill.  The  title  appears  by  the  bill  to  be  merely  legal;  the 
evidence  to  support  it  appears  from  documents  accessible  to  either 
party;  and  no  particular  circumstances  are  stated,  showing  the 
necessity  of  the  courts  interfering,  either  for  preventing  suits  or 
other  vexation,  or  for  preventing  an  injustice,  irremediable  at  law. 
In  Welby  v,  Duke  of  Rutland,  (6  Bro.  P.  C.  cas.  575,)  it  is  stated, 
that  the  general  practice  of  courts  of  equity,  in  not  entertaining 
suits  for  establishing  legal  titles,  is  founded  upon  clear  reasons; 
and  the  departing  from  that  practice,  where  there  is  no  necessity 
for  so  doing,  would  be  subversive  of  the  legal  and  constitutional 
distinctions  between  the  different  jurisdictions  of  law  and 
equity ;  and  though  *  the  admission  of  a  party  in  a  suit  is  [  *  278  ] 
conclusive  as  to  matters  of  fact,  or  may  deprive  him  of  the 
benefit  of  a  privilege  which,  if  insisted  on,  would  exempt  him  from 
the  jurisdiction  of  the  court,  yet  no  admission  of  parties  can  change 
the  law,  or  give  jurisdiction  to  a  court  in  a  cause  of  which  it  hath 
no  jurisdiction. 
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Agreeably  hereto,  the  established  and  universal  practice  of  courts 
of  equity  is  to  dismiss  the  plaintiff's  bill,  if  it  appears  to  be  grounded 
on  a  title  merely  legal,  and  not  cognizable  by  them,  notwithstand- 
ing the  defendant  has  answered  the  bill,  and  insisted  on  Inatter  of 
title.  In  Foley  r.  Hill,  (1  Phil.  399^)  Lyndhurst,  lord  chancellor, 
dismissed  a  bill  upon  an  appeal  from  the  vice  chancellor  upon  the 
same  grounds.  He  said,  ^^it  was  a  point  of  great  importance  to  the 
practice  of  the  court."  The  objection  was  not  made  in  the  plead* 
ings  nor  presented  in  the  decree  of  the  vice  chancellor. 

Tliis  decree  was  affirmed  by  the  house  of  lords.  (2  H.  L.  cas.  28.) 
The  practice  of  the  courts  of  the  United  States  corresponds  with  that 
of  the  chancery  of  Great  Britain,  except  where  it  has  been  changed 
by  rule,  or  is  modified  by  local  circumstances  or  local  convenience. 
This  court  has  denied  relief  in  cases  in  equity  where  the  remedy  at 
law  has  been  plain,  adequate,  and  complete,  though  the  question 
was  not  raised  by  the  defendants  in  their  pleadings,  nor  suggested 
by  the  counsel  in  their  arguments.  (2  Cr.  419;  7  Cr.  70,  89;  6 
Pet,  496;  2  How.  383.)  In  Parsons  v.  Bedford,  (3  Pet.  433*)  the 
court  insists  on  the  necessity  imposed  on  the  circuit  court  in  Louis- 
iana, to  maintain  the  distinction  between  the  jurisdiction  in  which 
legal  rights  are  to  be  ascertained,  and  that  where  equitable  rights 
alone  are  recognized  and  equitable  remedies  administered. 

And  the  result  of  the  argument  is,  that  whenever  a  court  of  law 
is  competent  to  take  cognizance  of  a  right,  and  has  power  to  pro- 
ceed to  a  judgment  which  affords  a  plain,  adequate,  and  complete 
remedy,  without  the  aid  of  a  court  of  equity,  the  plaintiff  must  pro- 
ceed at  law,  because  the  defendant  has  a  constitutional  right  to  a 
trial  by  jury. 

The  appellants  contend,  that  upon  the  pleadings  and  evidence  a 
proper  case  for  the  jurisdiction  of  chancery  appears,  and  that  the 
circuit  court  rnero  moiu  was  not  warranted  in  dismissing  the  bill: 
1st.  Because  it  is  shown  that  in  1806  the  children  of  Fletcher  were 
minors,  and  they  are  authorized  to  call  upon  the  defendants  for  an 
account  as  guardians.  2d.  That  the  defendants  being  entitled  to 
the  estate  of  the  executrix  and  widow,  under  her  conveyance,  the 
plaintiffs  can  maintain  the  bill  for  a  partition.  3d.  That 
[  "^  279  ]  the  court  of  chancery  is  '^^  better  fitted  to  take  an  account 
for  rents,  profits,  and  improvements,  and  may  decide  the 
question  of  title  as  incident  to  the  account.  4th.  That  a  multi- 
plicity of  suits  will  be  avoided. 

^^  There  are  precedents  in  which  the  right  of  an  infant  to  treat  a 
person  who  enters  upon  his  estate  with  notice  of  his  title,  as  a 
guardian  or  bailiff,  and  to  exact  an  account  in  equity  for  the  profits, 
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for  the  whole  period  of  his  occupancy,  is  recognized.  (Bloomfield 
V,  Eyre,  8  Beav.  250;  Van  Epps  v.  Van  Dense n,  4  Paige,  64.) 
But  in  thobe  cases  the  title  must,  if  disputed,  he  established  at 
law,  or  other  grounds  of  jurisdiction  must  be  shown.  In  the  present 
case,  the  defendants  have  all  entered  upon  the  lands  since  the 
plaintiffs  arrived  at  tlieir  majority.  They  are  purchasers  of  adverse 
titles  under  which  possession  has  been  maintained  for  a  long  period. 
The  bill  does  not  recognize  their  title  to  any  part  of  the  land,  and 
there  haa  been  no  unity  of  possession;  so  that  the  bill  cannot  be 
maintained,  either  as  a  bill  for  an  account  on  behalf  of  minors  or 
for  a  partition.     (Adams's  Eq.  sec.  229;  4  Rand.  Va.  R.  74,  493.) 

Nor  can  the  court  retain  the  bill,  under  an  impression  that  a 
court  of  chancery  is  better  adapted  for  the  adjustment  of  the  account 
for  rents,  profits,  and  improvements.  The  rule  of  the  court  is, 
that  when  a  suit  for  the  recovery  of  the  possession  can  be  properly 
brought  in  a  court  of  equity,  and  a  decree  is  given,  that  court  will 
direct  an  account  as  an  incident  in  the  cause. 

But  when  a  party  has  a  right  to  a  possession,  which  he  can  enforce 
at  law^  his  right  to  the  rents  and  profits  is  also  a  legal  right,  and 
must  be  enforced  in  the  same  jurisdiction.  The  instances  where 
bills  for  an  account  of  rents  and  profits  have  been  maintained  are 
those  in  which  special  grounds  have  been  stated,  to  show  that 
courts  of  law  could  not  give  a  plain,  adequate,  and  complete  rem- 
edy. No  instances  exist  where  a  person  who  had  been  successful 
at  law  has  been  allowed  to  file  a  bill  for  an  account  of  rents  and 
profits  during  the  tortious  possession  held  against  him,  or  in  which 
the  complexity  of  the  account  has  afforded  a  motive  for  the  inter- 
position of  a  court  of  chancery  to  decide  the  title  and  to  adjust  the 
account.  (Dormer  v,  Portescue,  3  Atk.  124  ;  Barnewell  v.  Barne- 
well,  3  Rid.  P.  C.  24.)  Nor  does  the  case  show  that  a  multiplicity 
of  suits  would  be  avoided,  or  that  justice  could  be  administered 
with  less  expense  and  vexation  in  this  court  than  a  court  of  law. 

Decree  affirmed. 


John  D.  Wolfe  and  another,  Appellants,  v.  Johk  H.  Lewis. 

19  H.  280. 

AtTORZTET  AHD  ClIBNT — LlEV  OF  THE  Latteb. 

1.  Where  plaindfiEs  residing  in  New  York  recovered  a  decree  in  Alabama,  in  which  the 
money  was  paid  into  court,  their  connsel,  in  procuring  the  decree,  cannot,  by  a  mere  ev 
parte  order  of  the  court,  have  a  long  account  for  legal  services  in  other  cases,  settled 
before  a  master,  and  a  decree  for  its  payment  out  of  the  fund  in  court. 
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2.  Sach  a  proceeding  is  void  for  want  of  parties  or  of  process,  and  is  altogether  irregu- 
lar and  indefensible^  and  the  order  is  reversed  by  this  court. 

This  is  an  appeal  from  the  district  court  for  the  northern  district 
of  Alabama^  and  the  case  is  well  stated  in  the  opinion. 

Mr,  TkomaSy  for  appellants. 

Mr.  Johnson,  for  appellee. 

[  *  281  ]       *  Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  district  court  for  the  north- 
ern district  of  Alabama. 

The  bill  was  filed  to  foreclose  a  mortgage  given  to  secure  the 
payment  of  $12,000.  Payments  on  this  debt  were  made,  amount- 
ing to  the  sum  of  $8,527,  the  last  payment  being  made  the  9th  of 
October,  1839.  An  account  was  prayed,  and  that  the  mortgaged 
premises  might  be  sold. 

A  supplemental  bill  was  filed  the  30th  of  November,  1843,  stat- 
ing that  the  last  installment  of  the  mortgage  debt  had  become  due, 
and  praying  that  the  premises  might  be  sold  to  satisfy  that  pay- 
ment also. 

The  answer  admitted  the  allegations  of  the  bill,  but  claimed  an 
additional  credit  of  $600  on  the  mortgage.  On  the  23d  of  May, 
1844,  a  final  decree  was  entered,  directing  a  sale  of  the  mortgaged 
premises  to  pay  the  amount  due,  stated  to  be  $10,077.68,  with  in- 
terest  to  the  time  of  sale.  Afterwards,  at  November  term,  1848, 
the  commissioner,  who  had  been  appointed  to  make  the. sale,  re- 
turned that  Cox,  the  defendant,  had,  without  sale  of  the  property, 
paid  him  the  balance  due  under  the  decree,  aft«r  deducting  certain 
payments,  made  before  his  appointment,  which  amounted  to  the 
sum  of  $8,318.47,  which  was  brought  into  court. 

At  that  term  an  entry  in  the  cause  was  made,  by  consent  of  the 
solicitors  of  the  parties,  that  all  matters  of  account  between  John 
H.  Lewis  and  his  late  client,  Thomas  A.  Bonalds,  deceased,  and 
between  the  said  Lewis  and  John  D.  Wolfe,  executor,  and  Maria 
D.  L.  Ronalds,  executrix,  of  the  last  will  and  testament  of  Thomas 
A.  Bonalds,  be  referred  to  the  standing  master  in  chancery,  **who 
was  directed  to  report  a  statement  thereof,  and  of  all  his  proceed- 
ings relative  thereto,  to  the  next  term  of  the  court." 

At  November  term,  1850,  the  master  filed  his  report,  which  was 
exceedingly  voluminous — covering  more  than  two  hundred  and 

sixty  pages  of  the  record. 
[  *  282  ]       *  The  master  states  an  account,  in  which  he  charges 
Lewis  with  all  sums,  and  interest,  from  the  time  he  be- 
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came  chargeable  up  to  the  date  of  the  report,  25th  of  November, 
1850,  amounting  to  the  8um  of  |63,461.71.  He  shows  the  amount 
of  credits  claimed  by  Lewis,  to  same  date,  amounting  to  the  sum 
of  $55,966.82.  Exceptions  were  filed  to  this  report  by  both  par- 
ties ;  and  at  May  term,  1854,  the  court  made  a  final  decree  on  the 
master's  report;  in  which  is  set  out  the  manner  in  which  the  con- 
troversy arose,  and  referring  to  the  order  of  November  term,  1848, 
founded  upon  the  motion  in  the  Cox  case,  to  remove  Lewis  from  his 
capacity  as  attorney,  so  as  to  procure  the  payment  to  the  complain- 
ants directly  of  the  proceeds  under  the  decree  brought  into  court. 
And  the  court  states  that  it  considers  the  proceedings,  as  presented, 
not  within  its  cognizance,  inasmuch  as  no  writ  had  been  issued  as 
between  these  parties,  no  bill  filed,  and  no  suit  in  any  form  com- 
menced ;  there  was  no  allegation  or  charge  on  the  one  side,  or  re- 
sponse or  denial  on  the  other ;  nor  was  the  matter  collateral  to,  or 
growing  out  of,  any  case  pending. 

On  consideration,  the  court,  though  disposed  to  strike  the  matter 
from  the  docket,  yet  decreed  that,  as  a  large  sum  of  money  had 
been  paid  in  under  its  order,  it  must  be,  in  the  language  of  the 
court,  in  some  way  paid  out;  and  the  exceptions  to  the  master's 
reports  were  overruled,  and  the  same  was  confirmed;  and  the 
marshal,  as  receiver,  was  ordered  to  pay  over  to  Lewis  tlie  sum  of 
$4,336.42  of  the  proceeds  in  his  hands,  and  the  residue,  $3,982.05, 
he  was  directed  to  pay  to  the  complainants.  From  this  decree  the 
complainants  appealed. 

This  was  an  irregular  proceeding,  and  without  the  authority  of 
law.  The  bill  was  filed  originally  against  Bartley  Cox,  the  defend- 
ant, against  whom  the  decree  for  the  sum  of  $10,077.68  was  entered. 
This  being  done,  Lewis  procured  an  order  for  his  dismissal  from  the 
case,  that  he  might  bring  up  an  account  against  Thomas  A.  Bon- 
alds  in  his  lifetime,  and  his  executors  since  his  decease,  for  profes- 
sional services.  And  this  was  done  without  the  form  of  suit,  or  the 
matter  having  any  relation  to  the  case  before  the  court.  And  when 
it  is  considered  that  Ronalds  was  a  citizen  of  New  York,  and  that 
his  representatives  are  citizens  of  New  York,  and  do  not  seem  to 
have  had  any  notice  of  this  illegal  procedure,  it  can  receive  no 
sanction  from  this  court. 

It  is  contended  that  Lewis,  as  counsel,  had  a  right  to  receive 
and  receipt  for  moneys  in  the  case;  and  whether  he  was  entitled  to 
reserve  any  portion  thereof  or  not,  can  be  properly  tested  only  by  a 
bill  filed  by  the  appellants  against  him  to  account. 

*  But  the  whole  proceeding  in  behalf  of  Lewis,  as  against  [  *  283  ] 
the  complainants,  was  irregular  and  void,  the  court  havinsc 
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no  jurisdiction  of  the  matter.  The  order  was  of  no  importance  that 
the  decree  should  be  without  prejudice  to  either  party,  and  not  plead- 
able in  bar  to  any  subsequent  litigation  between  them  upon  the 
same  subject-matter,  as  the  proceedings  were  invalid.  But,  as  re- 
gards the  complainants,  it  was  error  in  the  court  to  order  any  part 
of  its  original  decree  in  their  favor  to  be  paid  to  one  who  was  not 
properly  before  it  as  a  party.  For  this  purpose,  neither  complain- 
ants, nor  the. defendant,  Lewis,  were  before  the  court,  or  amenable 
to  its  jurisdiction.  The  decree  is  therefore  reversed,  with  costs. 
And  the  court  direct  that  an  order  be  transmitted  to  the  circnit 
court,  to  require  the  defendant,  Lewis,  to  pay  over  any  money 
received  by  him  under  the  decree  to  the  proper  officer  of  the  court, 
that  it  may  be  paid  to  the  complainants. 


J^^  EoswELL  Bebsb  and  others.  Appellants,  v.  William  Bdbsbll. 

!i    i  19  H.  283. 

What  is  a  Fihal  Deobee? 

1.  7^6  cases  as  to  what  constitutes  a  final  decree  from  which  an  appeal  will  lie  con- 
sidered. 

2.  It  will  not  lie  when  there  is  a  reference  to  a  master  to  ascertain  and  slate  an  account 
on  which  a  decree  of  the  court  must  afterwards  be  had. 

This  is  an  appeal  from  the  circuit  court  for  the  district  of  Ar- 
kansas ;  and  the  state  of  the  record  on  which  the  court  dismissed 
the  appeal  is  sufficiently  stated  in  the  opinion. 

Mr.  Lawrence,  for  appellants. 

Mr.  Pike,  for  appellees. 

[  *  284  ]      *  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  district  of  Arkansas. 

We  find,  from  our  examination  of  the  record,  that  the  decree 
from  which  this  appeal  has  been  taken  is  not  final,  within  the 
meaning  of  the  acts  of  congress  of  1 789  and  1803.  It  will  therefore 
be  dismissed  for  a  want  of  jurisdiction.  The  right  of  appeal  is  con- 
ferred, defined,  and  regulated,  by  the  second  section  of  the  act  of 
March  2d,  1803,  which,  however,  adopts  and  applies  the  regulations 
prescribed  by  the  22d,  23d,  and  24th  sections  of  the  judiciary  act 
of  the  24th  September,  1789,  oh.  20,  respecting  writs  of  error.  The 
language  of  both  is,  that  final  judgments  and  decrees,  rendered  in 
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any  circuity  &c.,  &c.,  may  be  reviewed  in  the  supreme  court,  where 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or 
value  of  two  thousand  dollars.  It  has  been  the  object  of  this  court 
at  all  times,  though  an  accidental  deviation  may  be  found  to  restrict 
the  cases  which  have  been  brought  to  this  court,  either  by  appeal 
or  by  writ  of  error,  to  those  in  which  the  rights  of  the  parties  have 
been  fully  and  finally  determined  by  judgments  or  decrees  in  the 
court  below,  whether  they  were  cases  in  admiralty,  in  equity,  or 
common  law.  In  the  case  of  the  Palmyra,  (10  Wheat.  502,)  where, 
in  a  libel  for  a  tortious  seizure,  restitution  with  costs  and  damages 
had  been  decreed,  but  the  damages  had  not  been  assessed,  this  court 
held  that  the  decree  was  not  final,  and  dismissed  the  appeal.  It 
said,  '^  the  decree  of  the  circuit  court  was  not  final  in  the  sense  of 
the  act  of  congress.  The  damages  remain  undisposed  of,  and  an 
appeal  may  stUl  lie  upon  that  part  of  the  decree  awarding  damages. 
The  whole  cause  is  not,  therefore,  finally  determined  in  the  circuit 
court,  and  we  are  of  the  opinion  that  the  cause  cannot  be  divided 
so  as  to  bring  up  distinct  parts  of  it."  This  court  also  ruled,  in 
Brown  i;.  Swann,  (9  Peters,  1,)  that  a  decree  enjoining  a  judgment 
at  law  taxing  a  sum  which  remained  to  be  ascertained  with  pre- 
cision was  not  final,  to  permit  an  appeal  from  it.  We  might  mul- 
tiply citations  from  the  reports  of  this  court,  to  show  its  caution 
upon  this  subject.  We  feel  very  confident  no  case  has  been  decided 
by  it,  when  the  question  of  the  finality  of  a  decree  or  judgment  has 
been  brought  to  its  notice,  in  which  the  distinction  between  final 
and  interlocutory  decrees  has  not  been  regarded  as  it  was  meant  to 
be  by  the  legislation  of  congress,  and  as  it  was  understood  by  the 
courts  in  England  and  in  this  country,  before  congress 
acted  upon  the  *  subject.  A  decree  is  understood  to  be  [  *  285  ] 
interlocutory  whenever  an  inquiry  as  to  matter  of  law  or 
fact  is  directed,  preparatory  to  a  final  decision.  (1  New.  322.) 
And  we  find  it  stated  in  the  second  volume  of  Perkins's  Daniel's 
Cliancery  Practice,  1193,  'Hhat  the  most  usual  ground  for  not 
making  a  perfect  decree  in  the  first  instance,  is  the  necessity  which 
frequently  exists  for  a  reference  to  a  master  of  the  court,  to  make 
inquiries,  or  take  accounts,  or  sell  estates,  and  adjust  other  matters 
which  are  necessary  to  be  disposed  of,  before  a  complete  decision 
can  be  come  to  upon  the  subject-matter  of  the  suit."  When  a 
decree  finally  decides  and  disposes  of  the  whole  merits  of  the  cause, 
and  reserves  no  further  questions  or  directions  for  the  future  judg- 
ment of  the  court,  so  that  it  will  not  be  necessary  to  bring  the  cause 
again  before  the  court  for  its  final  decision,  it  is  a  final  decree.  It 
is  true,  a  decree  may  be  final,  although  it  directs  a  reference  to  a 
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master,  if  all  the  consequential  directions  depending  upon  the 
result  of  the  master's  report  are  contained  in  the  decree,  so  that  no 
further  decree  of  the  court  will  be  necessary,  upon  the  confirmation 
of  the  report  to  give  the  parties  the  entire  and  full  benefit  of  the  pre- 
vious  decision  of  the  court.     (Mills  v.  Hoag,  7  Paige,  18.) 

Testing,  then,  this  decree  by  the  citations  just  given  from  Dan- 
iel's Chancery  Practice,  from  the  case  of  Mills  v.  Hoag,  our  inquiry 
is,  whether  further  action  of  the  court  in  the  nature  of  a  decree 
would  not  be  necessary  to  give  to  the  defendant  in  error  the  benefit 
of  the  "rents  and  profits  received  by  the  defendants  in  the  court 
below,  or  which  could  or  ought  to  have  been  received  by  them,  or 
any  of  them,  for  any  part  of  the  premises,"  which  it  had  directed 
the  defendants  to  surrender  to  the  complainant ;  and  whether  the 
court's  direction  to  the  master,  how  he  should  take  the  accounts  of 
rents  and  profits,  and  that  no  allowances  were  to  be  made  by  the 
master  for  improvements  which  the  defendants  had  made,  and  that 
no  account  of  rent  was  to  be  taken  upon  permanent  and  valuable 
improvements  erected  by  them,  do  not  involve  rights  in  the  respect- 
ive parties,  and  a  pecuniary  uncertainty  in  respect  to  the  sum  to  be 
paid  by  the  defendant,  which  are  only  made  certain  and  operative 
by  a  decree  of  the  court  upon  the  master's  report.  The  court's  di- 
rection was,  *'that  it  be  referred  to  the  master,  to  take  an  account 
of  the  rents  and  profits  received,  or  which  could  and  ought  to  have 
been  received,  by  the  defendants,  or  any  of  them,  for  any  part  of 
the  said  premises ;  that  he  take  such  an  account  distributively  as 
to  the  said  Ashley  and  Beebe,  in  the  lifetime  of  Ashley,  and  as  to 
bis  heirs  since  his  deaths  and  as  to  said  G.  C.  Walker  since  his 

purchases ;  that  he  make  no  allowances  for  improvements 
[  *  286  ]  made  *  by  them,  or  either  of  them,  and  take  no  account  of 

rent  upon  permanent  and  valuable  i.iiprovements  erected 
by  them ;  and  that  he  report  to  the  court  here,  at  the  next  term 
thereof.  And  it  is  further  ordered,  &c.,  that  the  defendants  do  pay 
the  costs  of  this  suit."  Thus  leaving  a  sum  to  be  ascertained  with 
precision  by  the  master  from  different  elements,  from  which  he  is 
directed  to  make  up  the  account,  and  those  not  merely  consequen- 
tial from  the  previous  directions  of  the  decree.  Further,  a  decree 
from  which  an  appeal  may  be  taken  must  not  only  be  final,  but  it 
must  be  one  in  which  the  matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  sum  or  value  of  two  thousand  dollars.  The  value  of  the 
subject-matter  in  controversy  may  be  shown  from  the  record,  or  by 
evidence  aliunde,  when  it  is  disputed ;  and  in  this  case  the  record 
discloses  that  to  be  such  as  would  give  the  court  jurisdiction ;  but 
the  decree  also  shows  that  a  sum  is  still  unascertained  between  the 
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parties,  which  may  or  may  not  exceed  two  thousand  dollars,  and, 
if  it  does,  which  may  be  the  subject  of  another  appeal.  The  object 
of  the  law,  and  the  interpretation  of  it  by  this  court,  is  to  prevent 
^  a  case  from  coming  to  it  from  the  courts  below,  in  which  the  whole 
controversy  has  not  been  determined  finally,  and  that  the  same  may 
be  done  in  this  court.  We  say,  *'in  which  the  whole  controversy 
has  not  been  determined."-  Wherever  it  has  been,  and  ministerial 
duties  are  only  to  be  performed,  though  that  be  to  ascertain  an 
amount  due,  the  decree  is  final. 

But  the  reference  of  a  case  to  a  master,  to  take  an  account  upon 
evidence,  and  from  the  examination  of  the  parties,  and  to  make  or 
not  to  make  allowances  affecting  the  rights  of  the  parties,  and  to 
report  his  results  to  the  court,  is  not  a  final  decree ;  because  his 
report  is  subject  to  exceptions  from  either  side,  which  must  be 
brought  to  the  notice  of  the  court  before  it  can  be  available.  It 
can  only  be  made  so  by  the  courts  overruling  the  exceptions,  or  by 
an  order  confirming  the  report,  with  a  final  decree  for  its  appropri- 
ation and  payment.  We  have  just  said  the  decree  is  final  when 
ministerial  duties  are  only  to  be  done  to  ascertain  a  sum  due.  The 
case  of  Ray  v.  Law,  in  3  Cranch,  179,  is  an  instance.  It  was  then 
ruled  by  this  court,  that  a  decree  for  a  sale  under  a  mortgage  is 
such  a  final  decree  as  may  be  appealed  from.  Afterwards,  when 
that  case  was  cited  in  the  case  of  the  Palmyra,  (10  Wheat.  502,) 
Marshall,  chief  justice,  said  for  the  court:  ''In  that  case,  which 
was  an  appeal  in  an  equity  cause,  there  was  a  decree  of  foreclosure 
and  sale  of  the  mortgaged  property.  The  sale  could  only  be  ordered 
after  an  account  taken,  or  the  sum  due  on  the  mortgage  ascertained 
in  some  other  way.  And  the  usual  decree  is,  that  unless 
the  defendant  shall  pay  that  sum  in  *  a  given  time,  the  [  *  287  ] 
estate  shall  be  sold.  The  decree  of  sale,  therefore,  is  in 
such  a  case  final  upon  the  rights  of  parties  in  controversy,  and 
leaves  ministerial  duties  only  to  be  performed."  In  such  a  case, 
the  direction  is  but  a  consequence  of  the  decree,  and  no  further  de- 
cree is  necessary.  So  a  decree  upon  the  coming  in  of  the  master's 
report  on  a  bill  for  specific  performance,  ascertaining  the  quantity 
of  land  to  be  conveyed,  and  the  balance  of  money  to  be  paid,  and 
that  the  conveyance  should  be  executed  on  such  balance  being  ten- 
dered, is  a  final  decree.  (Navisv.  Waters,  1  John.  Ch.  85.)  But 
in  the  last  case  cited,  it  would  not  have  been  final  if  the  decree  had 
not  directed  the  conveyance  of  the  land  upon  the  sum  found  by  the 
master  being  tendered. 

It  has  been  supposed  that  this  court  did  not  apply  its  present 
interpretation  of  the  laws  regulating  appeal  in  the  cases  of  Whiting 

Vol.  i-44 
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V.  Bank  of  the  United  States,  (13  Pet.  6,)  of  Michaud  v.  Girod,  (4 
How.  503,)  and  ia  Forgay  et  cd.  v.  Conrad,  (6  How.  201.)  It  is, 
however,  not  so.  Whiting's  case,  in  that  part  of  it  relating  to  ap- 
peals, was  only  what  this  court  had  said  in  Bay  v.  Law,  in  the  case 
of  the  Palmyra,  before  cited,  that  a  decree  of  foreclosure  and  sale 
is  final  upon  the  merits  of  the  controversy,  and  an  appeal  lies 
therefrom.  In  Michaud  t;.  Girod,  no  such  point  was  made  in  the 
argument  of  it,  nor  touched  upon  in  the  opinion  of  the  court.  In 
Forgay's  case,  it  was  made  upon  the  decree  given  by  the  court 
below,  and  it  was  adjudged  by  this  court  to  be  final  to  give  this 
court  jurisdiction  of  it.  But  it  was  so,  upon  the  ground  that  the 
whole  merits  of  the  controversy  between  the  parties  had  been  de- 
termined, that  execution  had  been  awarded,  and  that  the  case  had 
been  referred  to  the  master  merely  for  the  purpose  of  adjusting  the 
accounts.  The  fact  is,  the  order  of  the  court  in  thai  case  for  refer- 
ring it  to  a  master  was  peculiar,  making  it  doubtful,  if  it  could  in 
any  way  control  or  qualify  the  antecedent  decree  of  the  court  upon 
the  whole  merits  of  the  controversy,  or  modify  it  in  any  way,  excqai 
upon  a  petition  for  a  rehearing.  We  refer  tQ  the  case,  however, 
with  confidence,  to  show  that  the  reasoning  of  the  opinion  is  cau- 
tionary upon  the  subject  of  bringing  appeals,  and  confirmatory  of 
what  we  have  said  in  this  case.  We  dismiss  the  case,  the  court 
not  having  jurisdiction  of  the  appeal. 


Terbncb  Farrblly  and  others,  Appellants,  v.  William  W.  Wood- 
folk. 

19  H.  288. 

Final  Decree. 

No  appeal  lies  from  an  interlocutory  decree  referring  a  case  to  the  clerk  or  master  to 
state  an  account  between  the  parties.    Previous  case  referred  to. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  Ar- 
kansas, and  the  matter  is  sufficiently  stated  in  the  opinion. 

Mr.  Pike,  for  appellants. 

Mr.  Meigs,  for  appellee. 

Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 
This  case  having  been  submitted  to  the  court  upon  printed  argu- 
ments, we  find  from  an  examination  of  the  record  that  the  appeal 
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has  been  prematurely  taken  from  an  interlocutory  and  not  a  final 
decree. 

After  reciting  such  facts  in  the  case  as  the  court  deemed  to  be 
necessary  for  understanding  the  subject-matter  of  controversy,  and 
the  court's  directions  in  respect  to  the  rights  of  the  complainant, 
the  court  then  orders  that  the  cause  shall  be  referred  to  the  clerk 
of  the  court  as  a  special  master  in  chancery,  to  take  and  state  an 
account  of  the  sum  for  which  the  lands  are  bound  under  the  mort- 
gage exhibited  in  the  pleadings  in  the  cause ;  and  also  to  take  and 
state  an  account,  showing-  what  money  and  property  Morton  and 
his  wife,  and  Mary  T.  Notribe,  widow  of  Frederic  Notribe,  have 
severally  received,  and  are  entitled  to  receive,  which  were  of  the 
estate  of  Frederic  Notribe  at  the  time  of  his  death ;  and  a  further 
account,  showing  what  portion  of  said  estate,  if  any,  remains  to  be 
administered,  setting  forth  all  particulars  thereof  as  far  as  practi- 
cable, and  if  necessary  to  the  due  execution  of  this  order.  And 
the  master  is  directed  to  call  for  and  examine  on  oath  any  of  the 
parties  to  this  suit,  and  also  to  take  testimony  of  witnesses  touch- 
ing any  of  the  matters  aforesaid,  and  to  make  report  to 
*  this  court.  This  is  so  obviously  an  interlocutory  de-  [  *  289  ] 
cree,  that  we  do  not  think  it  necessary  to  examine  it  in 
detail,  to  show  that  a  further  and  final  decree  is  necessary,  to  give 
to  the  complainant  any  of  the  advantages  to,  which  the  court  in  its 
previous  directions  has  declared  him  to  be  entitled. 

For  the  reasons  given  in  the  opinion  in  the  case  of  Boswell  Beebe 
et  al. ,  appellants,  v,  William  Russell,  we  therefore  direct  this  cause 
to  be  dismissed  for  want  of  jurisdiction. 


Archibald  Babcooe,  Appellant,  v.  Edward  Wthan. 

19  H.  289. 

Absoluts  Deed  tbbated  as  a  Mobtoaqe. 

1.  It  is  the  doctrine  of  this  court  that  a  deed  for  real  estate,  absolute  on  its  face,  may 
be  shown  by  parol  to  have  been  executed  ae  a  security  for  payment  of  money. 

2.  A  person  in  possession  under  such  deed,  holding  as  trustee,  cannot  avail  himself  of 
the  statute  of  limitation. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  Mas- 
sachusetts, and  the  facts  are  fully  stated  in  the  opinion. 

Chief  .Justice  Taney  and  Mr.  Justice  Danisl  did  not  sit  in  this 
case. 
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Mr.  Loring  and  Mr,  Mervnn^  for  appellant. 
Mr.  Bartlett,  for  appellee. 

[  *  293  ]      *  Mr.  JuRtice  McLean  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  decree  of  the  circuit  court 
for  Massachusetts. 

The  bill  states  the  following  facts:  Nehemiah  Wyman  was  seized 
in  fee  of  about  eleven  and  a  half  acres  of  land  in  Charleston,  pur- 
chased by  him  of  Tuft's  administrator,  one  acre  of  which  he  sold  to 
Foster,  who  gave  a  mortgage  to  secure  the  payment  of  the  consid- 
eration of  $600,  which  sum  was  not  paid  when  due,  and  he  entered 
to  foreclose.  The  entire  tract  on  the  1st  of  December,  1820,  had 
been  mortgaged  by  him  to  Francis  Wyman,  his  brother,  to  secure 
three  notes  of  that  date,  one  for  $676,  payable  in  one  month; 
another  for  $650,  payable  in  six  months;  the  third  for  $704.39, 
payable  in  one  year;  interest  to  be  paid  on  each  note  semi-an- 
nually. 

Shortly  after  this,  Francis  Wyman,  by  his  will,  dated  14th  June, 
1822,  devised  to  defendant,  Babcock,  all  his  estate,  including  said 
notes  and  mortgage,  in  trust  for  testator's  wife  and  children,  and 
made  Babcock  his  executor.  The  testator  died  in  August,  1822. 
On  the  first  of  December,  1824,  Nehemiah  paid  Babcock,  as  trustee 
and  executor,  the  note  for  $704  and  interest;  and  from  time  to  time 
paid  the  interest  on  the  other  notes,  up  to  December,  1826. 

In  1825  or  1826^  Nehemiah  became  embarrassed,  and  having 
entire  confidence  in  his  brother-in-law,  Babcock,  he,  by  deed,  26th 
April,  1826,  mortgaged  the  eleven  acres  of  land  as  security  of  a 
note  to  Babcock  of  that  date,  for  $1,200,  payable  in  one  year,  with 
interest.  At  this  time,  little,  ii  anything,  was  due  to  Babcock, 
but  it  was  understood,  between  them,  that  Babcock  would  become 
security  for  hira,  or  advance  money  to  him,  the  mortgage  to  stand  as 
a  security.  Before  tlie  20th  of  November,  1828,  Babcock 
[  *  294  ]  did  become  bound  for  and  advanced  *to  him  upwardn  of 
$400.  In  addition  to  this,  there  was  due  to  Babcock  as 
executor,  for  rent,  $136.71.  On  a  settlement,  Nehemiah  executed 
to  Babcock  three  notes,  one  dated  7th  November,  1828,  for  $486.79, 
of  which  $400.08  were  due  Babcock  individually,  and  $86.71  to  the 
heirs  of  Nehemiah  Wyman,  sen.;  another  note  for  $8.10^  and  third 
for  $50,  due  to  the  heirs  of  the  same,  were  given. 

Nehemiah  being  thus  indebted  to  Babcock,  as  trustee  and  execu- 
tor, and  not  being  able  to  pay  the  interest,  Babcock  and  William 
Wyman,  brother  of  Nehemiah,  urged  him  to  make  a  clear  deed  in 
fee  for  the  land  aforesaid,  to  Babcock,  that  he  might  manage  and 


DECEMBER  TERM,  1866.  693 

Babcock  v.  Wyman. 

improve  the  same,  and  apply  the  rents  and  profits  to  pay  interest 
on  the  encumhrances,  and  to  the  gradual  liquidation  of  the  princi- 
pal. And  finding  that  this  conveyance  to  Babcock  was  made  a 
condition  of  further  advances,  he  eventually  conveyed  the  estate  to 
Babcock,  it  being  expressly  agreed  by  Babcock,  that,  notwithstand- 
ing the  form  of  the  conveyance,  it  should  stand  as  security  only  for 
the  sums  due  to  him. 

That  on  the  20th  of  November,  1828,  a  memorandum  was  made 
out  of  the  sums  thus  due,  and  handed  to  Nehemiah,  as  evidence  of 
the  amount. for  which  the  land  was  held. 

At  the  time  this  deed  was  executed,  no  one  of  the  notes  held  by 
Babcock  was  surrendered,  nor  the  mortgage  to  Francis  Wyman, 
deceased.  All  the  evidences  of  indebtedness  remained  in  the  hands 
of  Babcock,  Kehemiah  holding  only  the  memorandum  of  the  sums. 
The  total  amount  of  the  notes  in  said  memorandum,  with  interest 
to  the  20th  November,  1828,  amounted  to  the  sum  of  |2,033.87. 

Upon  receiving  the  above  deed,  Babcock  took  possession  under 
it,  not  only  of  the  eleven  acres,  but  of  the  adjoining  acre.  Bab- 
cock, it  is  alleged,  received  annually,  from  sales  of  clay,  grass,  and 
ledge  stone,  from  the  land,  more  than  enough  to  pay  interest  and 
taxes.  Nehemiah  having  removed  to  the  west,  regardless  of  his 
trust,  Babcock  sold  the  land  at  private  sale,  without  notice  to  the 
said  Nehemiah,  and  in  fraud  of  his  rights,  for  eight  thousand 
dollars. 

In  the  sale,  Babcock  represented  himself  to  be  the  sole  owner  of 
the  premises.  On  the  4th  of  February,  1853,  Nehemiah  conveyed 
his  right  to  redeem  to  Edward  Wyman,  the  complainant^  &c. 
Within  two  years,  Babcock  has  promised  William  Wyman,  acting 
for  his  brother,  that  he  would  come  to  an  account  with  Nehemiah 
for  the  price  of  the  land,  and  pay  him  the  proceeds  of  the  sales, 
deducting  the  debts  aforesaid,  if  he  would  take  his  notes  on  time ; 
and  would  refer  the  question  of  amount  of  rents  and  pro- 
fits to  the  arbitrament  of  neighbors.  *  Babcock  has  fre-  [  *  295  ] 
quently,  recently,  admitted  that  it  was  originally  intended 
that  said  deed  should  stand  as  security  for  the  amount  set  forth  in 
the  memorandum;  and  that  he  always  intended  to  do  right  in  the 
matter,  but  that  he  had  been  advised  by  counsel,  that  the  agree- 
ment, not  being  in  writing,  could  not  be  enforced,  and  this  was 
the  reason  he  refused  to  perform  it. 

The  bill  prays  for  an  account,  and  the  defendant  in  his  answer 
admits  the  conveyance  stated  in  the  bill,  and  that  the  land  was 
subject  to  the  mortgages.  He  avers  the  consideration  named  in 
the  deed  was  the  amount  then  due  defendant  in  his  own  right,  and 
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as  executor  and  trustee;  and  the  further  sum  of  $8.10  due  the  de- 
fendant, and  $50  due  as  agent.  He  admits  no  additional  considera- 
tion was  paid ;  but  he'  states  the  land  was  not  worth  more  than 
$1,900;  that  he  consented  to  receive  the  deed  in  payment  of  the 
sums  due  him  personally,  and  upon  an  agreement  that  if  he  should 
be  able  to  obtain  therefrom,  in  addition,  enough  to  pay  the  sums 
due  to  him  as  executor  and  trustee,  he  would  pay  these  sums,  and 
upon  no  other  trust  or  confidence  whatever. 

That,  upon  the  delivery  of  the  deed,  he  canceled  the  notes  of 
Nehemiah  held  in  his  own  right,  and  either  surrendered  them  to 
him  or  destroyed  them.  That  he  did  not  cancel  the  notes  held  by 
him  as  executor  or  trustee,  because  he  was  not  satisfied  that  he 
should  receive  enough  from  the  land  to  pay  the  same ;  and  in  order 
to  prevent  the  presumption  that  he  had  so  agreed  absolutely^  he 
made  a  minute  thereon  to  the  effect  that  he  did  not  guarantee  the 
payment  thereof,  it  being  the  understanding  between  him  and 
Nehemiah,  that  Nehemiah  should  be  personally  liable  therefor. 

That  he  made  no  other  agreement,  and  he  denies  that  it  was  un- 
derstood or  agreed,  that  the  land  was  conveyed  to  him  on  the  trust 
set  forth  in  the  bill;  but  insists  that  the  conveyance  was  absolute, 
in  payment  of  the  sums  due  him,  and  liabilities  incurred;  and  the 
only  understanding  was,  that  if  the  defendant  should  realize  there- 
from more  than  enough  to  pay  his  own  claims,  he  would  pay  the 
debts  due  him  as  executor  and  trustee. 

Defendant  took  possession  of  the  land,  and  for  eight  years  occu- 
pied it,  Nehemiah  never  claiming  any  interest  in  it.  He  denies 
the  allegations  of  the  bill,  as  to  the  trust;  sets  up  the  defense  that 
the  agreement,  not  being  in  writing,  cannot  be  enforced.  He  de- 
nies that  he  proposed  a  compromise,  if  his  notes  would  be  taken  on 
time,  as  alleged,  and  he  pleads  the  statute  of  twenty  years'  lim- 
itation, &c.,  and  avers  the  profits  of  the  land  did  not  exceed  the 
taxes,  &c. 

Three  points  may  be  considered  as  embracing  the  merits  of  this 
case: 
[  *  296  ]      *  1.  Was  the  deed  executed  by  Nehemiah  Wyman  to 
Babcock,  for  the  eleven  and  one-half  acres  of  ground, 
given  in  trust? 

2.  Can  this  trust  be  established  by  parol  evidence? 

3.  Does  the  statute  of  limitation  or  lapse  of  time  affect  the  com- 
plainant's rights? 

No  one  can  read  the  history  of  this  case,  as  stated  in  the  bill, 
without  being  impressed  with  the  confidential  relations  of  the 
parties.     The  grantor  and  the  grantee  were  brothers»in-law,  and 
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the  advisers  bore  the  same  relation  to  the  grantee.  It  was  a  family 
concern,  designed,  as  it  would  seem  trora  the  bill,  to  aid  an  embar- 
rassed member  of  it,  without  a  probability  of  loss  by  the  other 
members. 

The  bill  charges,  when  the  deed  in  question  was  executed,  the 
sums  which  it  was  intended  to  secure  were  stated,  and  handed  to 
Nehemiah.  This  is  not  denied  in  the  answer,  and  William  Wy- 
man,  the  brother,  being  present,  swears,  as  a  witness,  to  the  sums 
so  stated,  amounting  in  the  whole  to  the  sum  of  $2,033.87,  the 
consideration  named  in  the  deed.  This  list  was  in  the  handwriting 
of  the  son  of  Babcock,  and  the  paper  was  delivered  to  Nehemiah  in 
the  presence  of  the  witness.  The  deed  was  drawn  by  the  witness, 
and  ho  knows  that  the  sums  named  included  all  the  debts  which 
Nehemiah  owed  to  Babcock  individually,  or  as  trustee.  The  wit- 
ness remembers  Babcock  said,  after  the  statement  was  made,  add 
sixty-two  cents  for  recording  the  deed,  which  made  the  sum  inserted 
as  the  consideration  in  the  deed.  Nehemiah  hesitated  to  sign  the 
deed,  when  Babcock  said,  he  can  have  the  land  again,  at  any  time 
he  shall  pay  the  debts  secured  by  it. 

The  answer  avers,  when  the  deed  was  executed,  the  defendant 
gave  up  the  notes  of  Nehemiah  held  in  his  own  right,  and  either 
surrendered  them  to  him  or  destroyed  them.  But  it  is  proved  by 
the  same  witness  that  he  did  neither.  These  notes  were  given 
to  the  witness  without  explaining  to  whom  they  belonged.  Wit- 
ness supposed  they  belonged  to  the  estate' of  Nehemiah  Wyman, 
sen. 

The  witness  says,  the  property,  at  the  time  it  was  sold,  was 
worth  thirteen  or  fourteen  thousand  dollars,  and  that  it  was  sold 
greatly  below  its  value. 

The  bill  charges,  that  the  defendant  promised  William  Wyman, 
acting  for  his  brother,  that  he  would  come  to  an  account  with  Ne- 
hemiah for  the  price  of  the  land,  and  pay  him  the  proceeds  of  sales. 
This  is  denied  in  the  answer.  William  Wyman  swears,  that  on 
the  8th  of  November,  1851,  he  showed  to  Babcock  the  memoran- 
dum of  the  sums  named,  to  secure  the  payment  of  which  the  deed 
was  executed.  He  was  much  embarrassed,  and  admitted 
the  handwriting  was  his  son's,  then  *  deceased.  He  then  [  "^  297  ] 
expressed  a  willingness  to  settle  it  up,  and  asked  the  wit- 
ness, how  shall  this  be  done?  Witness  replied,  that  he  should 
first  charge  Nehemiah  with  all  his  notes  and  interest,  and  then 
credit  him  with  the  proceeds  of  the  land,  and  what  he  received  from 
the  land,  with  interest,  and  be  allowed  a  fair  compensation  for  his 
trouble.     He  then  said,  I  can't  tell  how  much  I  have  received  firom 
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the  land,  but  we  will  leave  it  to  two  good  men ;  and  that  he  would 
give  his  note  for  what  should  be  due. 

A  short  time  after  this,  Babcock  told  witness  that  he  had  con- 
sulted counsel,  who  advised  him  to  pay  the  amount  due  the  estate 
of  Nehemiah,  sen.,  and  no  more;  and  this  he  offered  to  do,  if  the 
witness  would  execute  a  bond  of  indemnity  against  any  farther 
claim.  He  said  that  he  had  been  advised,  as  the  deed  was  absolute 
on  its  face,  and  no  writing  showed  that  the  land  was  conveyed  in 
security  of  a  debt,  the  obligation  could  not  be  enforced. 

The  witness  signified  to  Babcock,  some  time  before  the  sale  of 
the  land,  that  he  would  redeem  it  for  his  brother. 

Nehemiah  Wyman,  having  transferred  all  his  interest  to  the  com- 
plainant, was  examined  as  a  witness,  who  stated,  at  the  time  he 
executed  the  deed  to  Babcock,  he  owed  him,  as  an  individual,  as 
executor  and  agent,  the  sum  of  $2,033.87,  which  included  sixty- 
two  cents  for  recording  the  deed ;  and  that  sum  was  stated  as  the 
consideration  in  the  deed.  Of  this  sum,  only  $408. 18  and  interest, 
were  due  to  Babcock  in  his  individual  capacity. 

In  his  answer,  the  defendant  states  that  the  conveyance  was 
made  in  payment  of  the  sums  due  him  personally  ;  that  he  did  not 
cancel  the  notes  held  by  him  as  executor  or  trustee,  because  he  was 
not  satisfied  that  he  should  receive  enough  from  the  land  to  pay 
those  debts.  But  tlid  proof  shows,  that  the  debt  due  him  as  exec- 
utor and  agent,  and  also  his  individual  debt,  were  all  included  in 
the  consideration  named  in  the  deed. 

The  defendant  made  no  advance  to  the  witness,  on  the  note  and 
mortgage  for  twelve  hundred  dollars ;  but,  at  the  date  of  the  sub- 
sequent conveyance,  the  defendant  had  advanced  to  him  $400.08, 
and  $8.10,  which,  as  above  stated,  constituted  the  debt  due  to  the 
defendant  on  his  personal  account. 

The  conveyance  was  made  to  the  defendant,  the  witness  swears, 
with  the  express  understanding  that  Babcock  was  to  have  the  entire 
management  of  the  land,  so  as  to  apply  the  proceeds  in  payment 
of  the  interest,  and  witness  was  to  have  the  land  again  on  paying 
the  sums  specified.  He  was  induced  to  make  the  conveyance  by 
the  urgent  request  of  his  brother  William,  and  Babcock; 
['*'298]  his  brother  told  him,  if  he  did  not  *make  it,  he  would 
not  assist  him  in  his  pecuniary  matters.  On  the  exe- 
cution of  the  deed,  none  of  the  notes  held  by  Babcock  were  can- 
celed, or  surrendered  to  the  witness ;  but  they  are  still  held  against 
him. 

The  witness  says  that  Babcock  promised  to  keep  an  account  of 
the  receipts  of  the  land  conveyed  to  him ;  but  in  his  answer  he  says 
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he  kept  no  account,  '^because  the  land  and  rents  and  profits  were 
his  own,  without  any  liability  to  account  to  any  one." 

Such  a  transaction  as  set  out  in  the  bill,  between  brothers-in-law, 
in  the  nature  of  things  might  be  supposed  to  have  taken  place  in 
the  mutual  confidence  of  the  parties ;  and  in  the  final  adjustment 
there  should  be  no  evasions  or  subterfuges  to  gain  an  advantage. 
So  far  as  regards  the  deed  under  consideration,  all  the  material 
allegations  of  the  bill  are  proved,  and  all  the  material  averments 
of  the  answer  seem  to  be  unfounded.  In  coming  to  this  conclu- 
sion, we  do  not  rest  alone  on  the  witnesses,  Nehemiah  and  William 
Wyman.  There  are  strong  circumstances  which  corroborate  the 
witnesses,  and  satisfy  the  mind  beyond  a  reasonable  doubt. 

In  his  answer,  the  defendant  avers  that  the  land  was  conveyed 
to  him  in  payment  of  the  suras  due  him  personally.  It  appears 
from  the  oaths  of  both  the  Wymans  that  this  is  not  correct ;  and, 
in  addition,  it  is  shown  by  the  memorandum  made  out  at  the  time, 
stating  the  sums  for  which  the  land  was  conveyed,  in  the  hand- 
writing of  the  son  of  the  defendant. 

Taking  the  statement  of  the  defendant  as  true,  that  he  did  not 
intend  to  make  himself  responsible  for  the  debt  due  to  him  as  exe- 
cutor and  agent  at  the  time  the  deed  was  executed,  presents  him  in 
an  unfavorable  light.  The  land  for  which  he  received  a  deed  from 
Nehemiah  Wyman,  he  was  aware,  had  been  previously  mortgaged 
to  secure  the  debt  in  his  hands  as  executor  of  Francis  Wyman. 
Could  he  have  carried  out  this  declared  intention,  he  would  have 
been  unfaithful  to  the  trust  committed  to  him. 

William  Wyman  seems  to  be  a  man  of  business.  He  drew  the 
conveyance  from  his  brother  Nehemiah  to  his  brother-in-law  Bab- 
cock, and  he  took,  in  other  respects,  an  active  agency  in  the  trans- 
action ;  and  he  states  the  facts  as  alleged  in  the  bill,  and  his  state- 
ment is  in  every  respect  corroborated  by  his  brother  Nehemiah ; 

■ 

and  although  the  trust  is  denied  in  the  answer,  there  are  circum- 
stances in  the  case  which  go  strongly  to  establish  it. 

The  defendant  admitted  all  the  facts  to  William  Wyman, 
and  promised  to  settle  the  account,  and  spoke  of  the  principles 
on  which  it  should  be  adjjisted,  but  eventually  he  took 
refuge  *  under  the  statutes  of  frauds,  of  limitations,  and  [  *  299  ] 
the  lapse  of  time.  We  think  there  can  be  no  reasonable 
doubt  that  the  deed  in  controversy  was  intended  to  be  a  mortgage. 
And  this  brings  us  to  the  second  point  of  inquiry : 

Can  the  trust  be  established  by  parol  testimony? 

If  the  doctrine  of  this  court  is  to  be  adhered  to,  as  laid  down  in 
the  case  of  Russell  v.  Southard,  (12  How.  154^)  this  is  not  an  open 
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question.  In  that  case  the  court  say:  '*To  insist  on  what  was 
really  a  mortgage,  as  a  sale,  is  in  equity  a  fraud."  And  in  Con- 
way V.  Alexander,  (7  Cranch,  238,)  Chief  Justice  Marshall  says: 
^^  Having  made  these  observations  on  the  deed  itself,  the  court 
will  proceed  to  examine  those  extrinsic  circumstances  which  are  to 
determine  whether  it  was  a  sale  or  a  mortgage."  In  Morris  v. 
Nixon,  (1  How.  126,)  the  court  say:  *'The  charge  against  Nixon 
is  substantially  a  fraudulent  attempt  to  convert  that  into  an  abso- 
lute sale,  which  was  origioally  meant  to  be  a  security  for  a  loan. 
It  is  in  this  view  of  the  case  that  the  evidence  is  admitted  to  ascer- 
tain the  truth  of  the  transaction,  though  the  deed  be  absolute  on 
its  face." 

In  Edrington  t;.  Harper,  (3  J.  J.  Marshall,  656,)  the  court  say: 
^'  The  fact  that  the  real  transaction  between  the  parties  was  a 
borrowing  and  lending,  will,  whenever  or  however  it  may  appear, 
show  that  a  deed  absolute  on  its  face  was  intended  as  a  security  for 
money ;  and  whenever  it  can  be  ascertained  to  be  a  security  for 
money,  it  is  only  a  mortgage,  however  artfully  it  may  be  disguised." 

In  Jenkins  v.  Eldredge,  (3  Story's  Rep.  293,)  Mr.  Justice  Story 
said:  In  4  Kent,  143,  (5th  edit.,)  it  is  declared,  '^a  deed  absolute 
upon  the  face  of  it,  and  though  registered  as  a  deed,  will  be  valid 
and  effectual  as  a  mortgage  between  the  parties,  if  it  was  intended 
by  them  to.  be  merely  a  security  for  a  debt.  And  this  would  be 
the  case,  though  the  defeasance  was  by  an  agreement  resting  in 
parol ;  for  parol  evidence  is  admissible  to  show  that  an  absolute 
deed-  was  intended  as  a  mortgage,  and  that  the  defeasance  had  been 
omitted  by  fraud  or  mistake."  In  2  Suniner*s  Rep.  228,  232-3, 
Judge  Story  said :  ^'  It  is  the  same,  if  it  be  omitted  by  design  upon 
mutual  confidence  between  the  parties ;  for  the  violation  of  such  an 
agreement  would  be  a  fraud  of  the  most  flagrant  kind,  originating 
in  an  open  breach  of  trust  against  conscience  and  justice." 

In  Foy  V.  Foy,  (2  Hay  ward,  141 :)  **  In  North  Carolina,  it  is  said 
the  law  on  this  subject  is  the  same  as  the  English  law  was  before 
the  statute  of  frauds,  and  parol  declarations  of  trust  are  valid." 
'^  Where  a  testator  gave  by  will  all  his  estate  to  his  wife,  having 
confidence  that  she  would  dispose  of  it  according  to  his 
[  *  300  ]  views  communicated  to  her,  and  it  being  alleged  *  that 
the  testator,  at  the  time  of  making  the  will,  desired  his 
wife  to  give  the  whole  of  the  property  to  B,  and  that  she  promised 
to  do  it,  it  was  held,  that  the  allegation  being  proved,  a  trust  would 
be  created  as  to  the  whole  of  the  property  in  favor  of  B."  (Pod- 
more  V,  Gunning,  7  Simons,  644.) 

Parol  proof  is  admissible  to  show  fraud,  and  consequently  a 
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resulting  trust,  in  a  deed  absolute  on  its  face,  notwithstanding  any 
denial  by  the  answer.  (Lloyd  v.  Spillote,  2  Atk.  Rep.  150  ;  Ross 
V.  Newall,  1  Wash.  Rep.  14;  Watkins  v.  Stockett,  6  Har.  and 
Johnson,  435  ;  Strong  v.  Stewart,  4  John.  Ch.  Rep.  167  ;  English 
V.  Lane,  1  Porter's  Ala.  Rep.  318.) 

In  Boyd  i;.  McLean,  (1  John.  Ch.  Rep.  582,)  it  was  held,  after 
an  examination  of  the  cases,  ^Hhat  a  resulting  trust  might  be 
established  by  parol  proof,  not  only  against  the  face  of  the  deed 
itself,  but  in  opposition  to  the  answer  of  the  nominal  purchasers 
denying  the  trust,  and  even  after  the  death  of  such  purchaser." 
The  statute  of  frauds  in  Rhode  Island  contains  no  exception  in 
favor  of  resulting  trusts,  but  Mr.  Justice  Story  considered  the 
exception  immaterial,  for  it  has  been  deemed  merely  affirmative 
of  the  general  law.     (1  Sumner,  187.) 

Where  a  trustee  misapplies  the  fund,  it  may  be  followed,  how- 
ever it  may  have  been  invested,  by  parol,  as  between  the  parties, 
or  a  purchaser  with  notice.  So,  where  an  estate  was  purchased  in 
the  name  of  one  person,  and  the  consideration  came  from  another, 
a  resulting  trust  may  be  established  by  parol — and  in  all  cases 
where  there  is  a  resulting  trust. 

In  Hayworth  v.  Worthington,  (5  Black.  361,)  it  was  held  that 
parol  evidence  is  admissible  to  prove  that  a  bill  of  sale  of  goods^ 
absolute  on  its  face,  was  intended  by  the  parties  to  be  only  a 
mortgage.  The  court  say  these  decisions  are  founded  upon  the 
assumption  that  the  admission  of  such  evidence  is  necessary  for  the 
prevention  of  fraud.  (Cas.  Temp.  Talbot,  62 ;  King  v,  Newman,  2 
Munf.  40;  Strong  v,  Stewart,  4  John.  Ch.  Rep.  167;  Dunham  v. 
Dey,  15  John.  R.  555;  Walton  v.  Cronly's  Adm'r,  14  Wend.  63  ; 
Van  Buren  v.  Olmstead,  5  Paige,  9.) 

In  the  case  of  Overton  v.  Bigelow,  (3  Yerger,  513,)  it  was  held, 
^Hhat  an  absolute  bill  of  sale  of  negroes  may  be  converted  into  a 
mortgage  by  a  parol  agreement  to  allow  the  conveyor  to  redeem ; 
and  this  agreement  may  be  inferred  from  the  price  given,  and  the 
mode  of  dealing  between  the  parties." 

The  case  of  Walker  v.  Locke  et  al,  (5  Gushing,  90,)  is  considered 
as  having  no  application  to  the  case  before  us.  It  is  well  known 
that  until  within  a  few  years  the  courts  of  Massachusetts  had  no 
chancery  jurisdiction.  The  jurisdiction ,  when  first  confer- 
red by  statute,  was  limited  to  cases  of  specific  *  execution  [  *  301  ] 
of  contracts  and  trusts,  not  including  fraud,  as  a  ground 
of  relief.  Within  some  one  or  two  years  past,  the  jurisdiction  has 
been  extended  to  frauds,  but  this  has  been  done  since  the  decision 
in  the  case  above  cited. 
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If  the  decision  had  been  made  since  the  extension  of  the  jurisdic- 
tion beyond  the  constructioti  of  the  local  statutes,  we  should  con- 
sider it  only  as  the  decision  of  a  highly  respectable  and  learned 
court,  and  not  as  a  rule  of  decision  for  this  court. 

It  is  admitted  that  the  authorities  on  the  question  before  us  are 
conflicting  in  this  country  and  in  England ;  but  as  this  court  in 
several  cases  have  decided  the  point,  and  it  is  now  and  has  been 
for  several  years  past  a  rule  of  decision,  we  are  not  prepared  to 
balance  the  State  authorities,  with  the  view  of  ascertaining  on  which 
side  the  scale  preponderates. 

The  third  point  regards  the  lapse  of  time  and  the  statute  of 
limitations. 

In  his  answer,  the  defendant  avers  that  the  pleadings  show  a 
possession  by  him  of  more  than  twenty  years  before  the  institution 
of  this  suit,  and  that  that  possession  has  never  been  disturbed ;  and 
also  that  the  proceeds  of  sale  were  received  more  than  six  years 
before  the  bill  was  filed,  and  these  facts  are  relied  on  to  bar  the 
right  of  the  complainant. 

It  is  clear  that  the  statute  cannot  constitute  a  bar  in  the  present 
case.  Courts  of  equity  apply  the  statute  by  analogy  to  cases  at 
law;  but  in  this  case,  the  trust  being  established,  there  was  no  ad- 
verse possession  in  favor  of  which  the  statute  could  run.  The  pos- 
session was  consistent  with  the  intentions  of  the  parties,  until  the 
fraud  was  discovered,  in  1851.  Nor  can  the  statute  bar  the  right 
of  the  complainant  to  the  proceeds  of  the  land,  as  Babcock  was 
bound  to  apply  these  to  the  payment  of  interest  on  the  debt,  and  in 
discharge  of  the  principal. 

The  decree  of  the  circuit  court  is  affirmed  with  costs. 

Mr.  Justice  Catron  and  Mr.  Justice  Campbell  dissented. 

Mr.  Justice  Catron  dissenting. 

The  opinion  just  pronounced  maintains  that  a  deed  in  fee^  with- 
out conditions,  and  made  in  that  form,  according  to  an  agreement 
of  the  parties  at  the  time,  may  be  proved  to  have  been  a  mortgage 
by  parol  evidence,  establishing  that  a  defeasance  was  part  of  the 
agreement  when  the  absolute  deed  was  executed ;  but  that  it  was 
left  out  by  design.  And  that  this  parol  proof  may  be  made,  after 
the  lapse  of  more  than  twenty  years  from  the  date  of  the 
[*302]  deed  before  the  grantee  was  sued;  *he  having  been  in 
possession  of  the  land  conveyed,  holding  it  under  the  deed 
from  its  date  up  to  the  time  when  the  suit  was  brought. 

The  defendant  (among  other  things)  relied  on  the  statute  of 
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frauds  as  a  defense  to  the  suit.  Lord  Hardwicke  lays  down  the 
rule  (in  Montacute  v.  Maxwell,  1  P.  Williams,  618)  to  be,  that 
where  there  was  no  fraud  or  mistake  in  the  original  transac- 
•tion,  and  the  word  or  promise  of  the  defendant  was  relied  on, 
the  statute  of  frauds  declares  such  promise  void,  and  equity  will 
not  interfere.  And  in  this  doctrine  I  understand  the  supreme 
judicial  court  of  Massachusetts  to  concur.  (Walker  v.  Locke,  5 
Cush.  90.) 

The  effect  of  the  defeasance  here  set  up,  by  parol  evidence,  is, 
that  it  defeats  the  absolute  deed,  and  makes  it  void  on  payment  of 
a  sum  of  money.  On  general  principles  the  rule  is,  that  where 
there  is  a  written  contract,  all  antecedent  propositions,  negotia- 
tions, and  parol  interlocutions,  on  the  same  subject,  are  deemed 
to  be  merged  in  such  contract.  (1  Story  Com.  p.  173,  sec.  160;  2 
Story,  p.  286,  sec.  1,018.) 

There  must  be  fraud  or  mistake  in  making  the  agreement,  if  it 
can  be  reformed.     (Id.  sec.  157,  p.  169.) 

I  think  the  parol  proof  was  inadmissible  both  by  the  statute  of 
frauds  of  Massachusetts,  and  according  to  the  general  rule  referred 
to ;  and  that  the  decree  should  be  reversed,  and  the  bill  dismissed. 

Mr.  Justice  Campbell  dissenting. 

The  defendant,  in  the  year  1828,  entered  upon  the  land  conveyed 
to  him  by  Nehemiah  Wyman,  and  retained  it  until  1844.  He  then 
sold  it  as  his  own  property,  and  appropriated  the  price  to  his  owH 
use.  During  this  whole  period,  there  was  no  act  on  the  part  of 
Wyman  from  which  the  relation  of  a  mortgager  or  debtor  can  be 
inferred,  and  no  account  was  rendered  by  the  defendant,  nor  was 
any  o.ct  performed  by  him  inconsistent  with  his  deed. 

The  evidence  relied  on  to  engraft  a  trust  on  this  deed  consists  of 
conversations  reported  by  Nehemiah  Wyman,  the  debtor,  and  his 
brother  Williaiji,  as  contemporaneous  with  the  deed,  and  other 
conversations  reported  by  William  Wyman  as  occurring  in  1844 
and  1851 ;  and  also  the  statements  of  the  answer. 

No  intercourse  between  Nehemiah  Wyman  and  the  defendant 
took  place  between  1828  and  1851,  directly  or  mediately,  relative 
to  this  subject. 

The  witness,  Nehemiah  Wyman,  is  not,  in  my  opinion,  a  com- 
.petent  witness.     This  suit  is  brought  by  his  son  upon  an 
*  assignment  made  after  the  controversy  had  commenced,  [  *  303  ] 
and  with  the  acknowledged  purpose  of  using  his  father  as 
a  witness. 

It  was  found  that  sufficient  evidence  did  not  exist  to  support  the 
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claim,  and  machinery  was  resorted  to,  calculated  to  introduce  the 
evils  of  champerty  and  maintenance. 

The  witness  sold  his  claim,  with  a  concession  to  the  assignee  to 
employ  h!m  as  a  witness  to  establish  it. 

Such  a  practice  holds  out  to  parties  a  strong  temptation  to  com- 
mit perjury.  (Bell  v.  Smith,  fe  B.  and  C.  188,  J.  Bayley's  Opinion; 
Maury  v.  Mason,  8  Part.  212 ;  Clifton  t;.  Sharpe,  15  Ala.  R.  618;  1 
Penn.  R.  214;  12  Pet.  140.) 

The  testimony  of  Edward  Wyman  is  open  to  much  observation ; 
and  I  feel  entirely  indisposed  to  rest  a  decree  upon  his  evidence.  Nor 
do  I  see  intrinsic  difficulties  in  the  inconsistencies  of  the  answer.  I 
cannot  shut  my  eyes  to  the  fact  that  nothing  has  been  done  between 
these  parties  for  above  twenty-three  years  inconsistent  with  the  re- 
lations of  vendor  and  vendee,  or  consistent  with  the  relations  of  a 
creditor  and  debtor,  except  the  detention  of  the  evidence  of  the  orig- 
inal debt  by  the  defendant,  and  the  most  important  part  of  that 
evidence  was  canceled  in  1830  by  him. 

I  dissent  from  the  opinion  of  the  court  in  reference  to  the  juris- 
diction of  the  circuit  court  of  the  United  States  in  Massachusetts. 
It  is  admitted  that,  in  the  courts  of  Massachusetts,  this  trust  could 
not  be  incorporated  into  the  deed.  The  statute  of  frauds  prevents 
it.     (Walker  v.  Locke,  5  Gush.  90.) 

This  statute  constitutes  a  rule  of  property  for  the  State.  In  the 
present  case,  the  subject  of  the  suit  is  a  contract  made  in  Massa- 
chusetts, by  citizens  of  that  State,  and  affecting  the  title  to  real 
property  there.  In  my  opinion,  the  statute  law  of  Massachusetts 
furnishes  a  rule  of  decision  to  the  courts  of  the  United  States. 


William  Btebs,  Appellant,  v.  Francis  Surobt. 

19  H.  303. 

Fbaud  15  Skllihg  a  labqe  avoukt  of  Land  fob  a  vbrt  small  sum  oh  a  Jitdgmeht 

FOR  Costs — Attorney. 

An  attorney  for  a  defendant  who  had  pleaded  successfully  a  subsequent  discharge  in 
bankruptcy,  taxed  defendant's  costs  for  the  clerk,  had  execution  issued  on  a  judg- 
ment for  the  costs,  and  levied  upon  lands  of  non-resident  plaintiff  worth  fifty  thoa- 
sand  dollars,  and  bought  them  in  for  nine  dollars  and  thirteen  cents,  directing  th« 
levy  and  urging  the  sale  against  the  wishes  of  the  sheriff:  Held,  to  be  a  fraud  and 
extortion,  and  the  sale,  after  conveyance,  set  aside  as  void,  in  chancery. 

Appeal  from  the  circuit  court  for  the  eastern  district  of  Arkansas. 
The  case  is  fully  stated  in  the  opinion. 
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Mr.  Laimrenoe^  for  appellee. 
No  counsel  for  appellant. 

*Mr.  Justice  Daniel  delivered  the  opinion  of  the  court.  [  *  304  ] 

The  appellee^  Francis  Surget^  a  citizen  of  the  State  of 
Mississippi,  instituted  his  suit  in  equity  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Arkansas,  against  the  ap- 
pellant, the  object  of  which  suit  was  to  annul  as  fraudulent  and 
void  a  sale  of  lands  belonging  to  the  appellee,  made  by  the  sheriff 
of  Jackson,  in  Arkansas,  on  the  18th  of  May,  1846.  These  lands, 
situated  in  the  county  and  State  above  mentioned,  are  described  in 
the  pleadings  according  to  the  public  surveys,  amounting  to  more 
than  fourteen  thousand  acres,  and  estimated  in  value  at  from  forty 
or  seventy  thousand  dollars,  and  were  sold  by  the  sheriff  in  satis- 
faction of  a  claim  for  |39,  and  conveyed  to  the  appellant  for  the 
sum  of  nine  dollars  thirteen  and  one-half  cents. 

The  circuit  court  having  pronounced  the  sale  and  conveyance 
fraudulent  and  void,  and  decreed  a  surrender  and  reconveyance  of 
the  lands  by  the  appellant  to  the  appellee,  the  former  party  has 
appealed  from  that  decree  to  this  court. 

The  facts  of  this  cause,  as  collated  from  the  pleadings,  and  as 
established  by  the  proofs,  are  substantially  as  follows : 

The  appellee,  during  the  year  1835,  separately,  and  in  his  in- 
dividual right,  entered  and  purchased  of  the  government  of  the 
United  States,  at  their  land  office  at  Batesville,  in  the  State  of 
Arkansas,  a  number  of  tracts  or  parcels  of  land,  situated  in  the 
county  of  Jackson,  in  the  State  aforesaid,  all  of  which  are  known 
and  designated  on  the  plats  of  the  public  surveys,  and  are  enumer- 
ated and  set  forth  in  the  bill.  In  the  same  year,  (1835,)  about  the 
10th  of  November,  the  appellee,  together  with  John  Ker,  Stephen 
Duncan,  and  William  B.  Duncan,  formed  a  partnership  under  the 
name  and  style  of  William  B.  Duncan  &  Co.,  and,  in  the  name  and 
behalf  of  that  firm,  entered  and  purchased  of  the  United  States,  at 
their  land  office  at  Batesville,  various  other  tracts,  lots,  and  par- 
cels of  land,  lying  in  the  same  county  and  State,  known  and  desig- 
nated on  the  plats  of  the  public  surveys,  and  described  and  set  out 
in  the  bill.  Some  time  in  the  year  183f>,  the  partnership 
of  *  William  B.  Duncan  &  Co.  was,  by  mutual  consent,  [*305] 
dissolved ;  and  the  property,  real  and  personal,  belonging 
to  the  firm,  including  the  purchases  and  entries  of  land  made  by 
them,  was  by  like  consent  divided,  and  the  portion  of  each  partner 
allotted  to  him,  and  by  him  held  in  severalty.  The  portions  as- 
signed and  allotted,  under  this  distribution,  to  Stephen  Duncan 
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and  William  B.  Duncan,  as  members  of  the  partnership  of  William 
B.  Duncan  &  Co.,  are  particularly  set  out  and  described  in  the  bill. 
Subsequently  to  the  dissolution  of  the  partnership  of  William  B. 
Duncan  &  Co.,  and  to  the  transfer  to  each  partner  of  his  respective 
rights  and  interest  therein,  Stephen  Duncan  and  William  B.  Dun- 
can, by  deeds  bearing  date,  the  one  on  the  29th  of  December,  1836, 
and  the  other  on  the  23d  of  March,  1837,  sold  and  conveyed  to  the 
appellee  in  fee  simple,  together  with  sundry  other  tracts  and  par- 
cels of  land,  the  lands,  lots,  and  parcels,  before  mentioned  as  hav- 
ing been  transferred  and  assigned  to  said  Stephen  and  William  B., 
as  members  of  the  firm  of  William  B.  Duncan  &  Co.,  all  of  which 
lots  and  parcels  of  land,  so  conveyed  to  the  appellee  by  Stephen 
and  William  B.  Duncan,  as  well  as  the  portion  thereof  belonging 
to  the  appellee,  as  a  member  of  the  firm  of  William  B.  Duncan  & 
Co.,  and  the  several  lots  and  parcels  of  land  originally  and  sepa- 
rately entered  and  purchased  by  the  appellee  in  his  own  right, 
were  included  in  the  levy  and  sale  impeached  by  the  bill. 

In  the  year  1840,  four  years  after  the  dissolution  of  the  firm  of 
William  B.  Duncan  &  Co.,  an  action  was  instituted  in  t))e  name 
of  that  firm,  by  William  B.  Duncan,  in  the  circuit  court  of  Jack- 
son county,  in  the  State  of  Arkansas,  against  one  Noadiah  Marsh, 
for  a  breach  of  covenant;  and  in  that  suit,  under  the  plea  of  a  sub- 
sequent discharge  in  bankruptcy,  the  court  gave  judgment  in  favor 
of  the  defendant  for  costs  of  suit. 

The  bill  charges  that  this  suit  instituted  against  Marsh  was  pos- 
terior in  time  to  the  dissolution  of  the  partnership,  and  was  com- 
menced and  prosecuted  without  the  authority  or  knowledge  of  the 
other  members  of  the  recent  partnership,  who  all  resided  beyond 
the  limits  of  the  State  of  Arkansas;  .and  further  avers,  that  the 
first  knowledge  of  the  existence  of  the  suit  ou  the  part  of  the  ap- 
pellee was  imparted  to  him  by  a  communication  informing  him  of 
the  sale  of  his  land.  This  allegation  in  the  bill  with  respect  to  the 
period  at  which  the  suit  against  Marsh  was  instituted,  and  with 
respect  also  to  the  person  by  whom  instituted,  and  the  ignorance 
on  the  part  of  the  appellee  of  the  institution  of  that  suit,  is  fully 
sustained  by  the  deposition  of  William  B.  Duncan,  and  by  the  facts 
that  the  deeds  from  the  other  partners  to  the  appellee, 
[*306]  executed  *  after  the  dissolution,  bear  date  in  the  years 
1836  and  1837;  the  action  at  law  against  Marsh  not  hav- 
ing been  commenced  until  1840,  September  6th. 

But  should  it  be  conceded  that  the  partnership  was  in  full  exist- 
ence at  the  time  of  the  institution  of  the  suit  against  Marsh,  and 
that  the  suit  had  been  ordered  or  sanctioned  by  the  firm,  yet  a  judg- 
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ment  for  costs  against  them,  upon  a  ground  which  controverted 
neither  the  justice  nor  the  legality  of  their  claim,  presents  an 
anomaly  in  judicial  proceedings,  as  irreconcilable  with  reason  as 
,  it  is  believed  to  be  without  precedent. 

Upon  this  extraordinary  judgment,  the  appellant,  as  the  attor- 
ney tor  the  defendant  in  the  inferior  court,  assumed  to  himself  the 
power  to  tax  the  costs  adjudged  to  the  defendant;  to  tax  them  not 
in  the  capacity  of  clerk,  the  agent  created  by  law  for  the  perform- 
ance of  that  service,  nor  in  that  of  the  legal  deputy  or  subordinate  of 
that  officer,  but,  as  it  has  been  asserted,  as  a  sort  of  amicus  dericij 
and  with  equal  benevolence,  or  in  order  to  remedy  the  ignorance 
and  imbecility  which,  by  way  of  justification  of  the  appellant's 
acts,  it  is  attempted  to  be  shown,  characterized  the  ministers  of  the 
law  in  that  unfortunate  locality,  assumed  to  himself  the  power  and 
the  right  not  only  of  selecting  the  final  process,  but  of  prescribing 
also  the  description  and  the  quantity  of  the  property  which  he 
chose  to  have  seized  in  satisfaction  of  that  process ;  of  furnishing  a 
list  of  the  parcels  and  amount  which  he  chose  to  have  thus  seized; 
of  ordering  the  sheriff  to  levy  upon  the  whole  of  what  he  had  so 
described;  of  preparing  himself  and  furnishing  to  the  officer  such 
advertisements  for  the  sale  of  the  property  levied  upon  as  he  ap- 
proved ;  of  requiring  of  the  sheriff,  under  peril  of  responsibility  for 
refusal,  towards  the  satisfaction  of  an  execution  for  thirty-nine  dol- 
lars and  ten  cents,  peremptorily  to  make  sale  of  more  than  fourteen 
thousand  acres  of  land,  estimated  by  the  witnesses  from  forty  to 
seventy  thousand  dollars;  and  finally,  under  a  proceeding  it-regu- 
lar in  its  origin,  commenced  by  himself,  and  by  him  controlled  and 
managed  to  its  consummation,  of  becoming  the  purchaser  of  the 
property  estimated  as  above,  for  the  sum  of  nine  dollars  thirteen 
and  one-half  cents. 

Such  is  the  history  of  a  transaction  which  the  appellant  asks  of 
this  court  to  sanction ;  and  it  seems  pertinent  here  to  inquire,  under 
what  system  of  civil  polity,  under  what  code  of  law  or  ethics,  a 
transaction  like  that  disclosed  by  the  record  in  this  case  can  be 
excused,  or  even  palliated?  To  the  appellant  must  necessarily  be 
imputed  full  knowledge  of  this  transaction ;  he  was  the  attorney 
for  the  defendant  in  the  State  court ;  he  is  shown  to  have 
been  not  only  the  adviser,  but  *  virtually  the  executor,  of  [  *  307  ] 
every  step  taken  for  the  enforcement  of  the  judgment  of 
that  court ;  and  as  a  lawyer,  it  is  reasonable  to  presume  that  he 
must  have  comprehended  the  nature  and  effects  of  the  measures 
adopted  by  him  and  at  his  instance.     The  bill  impeaches  these 
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measures  as  being  contrived  by  the  appellant  for  purposes  of  fraud 
and  oppression,  as  is  betrayed — 

1.  By  the  anomalous  character  of  the  judgment  procured  by  the 
appellant,  without  notice  or  knowledge  on  the  part  of  the  appellee. 

2.  By  the  fact,  that  the  process  sued  out  upon  the  judgment  at 
law  was  not  made  out  by  the  only  officer  legally  authoriased  for 
that  purpose,  but  was  calculated,  and  drawn  up,  and  determined, 
and  written  out,  by  the  appellant  himself,  and  by  his  authority 
and  direction  delivered  to  the  sheriff,  who  was  ordered  by  this  same 
party  on  what  particular  property  and  to  what  amount  to  levy  the 
execution. 

3.  By  the  facts,  that  whatever  notices  or  advertisements  may 
have  been  given  or  prepared  previously  to  the  sale  of  the  lands 
levied  upon,  were  prepared  not  by  the  sheriff,  but  by  the  appellant ; 
and  that  such  as  were  prepared  by  him  were  not  published  by  the 
sheriff  in  the  mode  prescribed  by  the  law,  previously  to  the  sale  of 
lands  under  execution. 

4.  By  the  wanton  excessiveness  of  the  levy  insisted  on  by  the 
appellant;  this  bein^  an  abuse  of  the  process  of  the  court,  and  evi- 
dence of  a  fraudulent  design,  with  a  view  to  incite  suspicion,  and 
to  deter  purchasers  by  reason  of  that  suspicion,  and  by  offering 
larger  portions  of  property  than  many  persons  would  be  willing  or 
able  to  purchase. 

6.  By  the  peremptory  demand  upon  the  sheriff,  and  in  opposi- 
tion to  the  remonstrances  of  this  officer,  and  under  threats,  in  the 
eventiof  his  refusal,  to  force  a  sale  of  this  large  amount  of  prop- 
erty, under  circumstances  calculated  to  insure  its  ruinous  sacrifice. 

6.  The  gross  inadequacy,  of  consideration  given  by  the  appellant 
for  this  large  property,  an  effect  produced  by  his  own  fraudulent 
contrivances. 

The  ground  upon  which  the  defendant  below,  the  appellant  here, 
has  rested  his  case,  may  in  substance  be  reduced  to  the  two  follow- 
ing positions: 

1.  The  strength  of  his  legal  title  acquired  under  the  execution 
and  sale,  and  under  the  conveyance  from  the  sheriff,  which  execu- 
tion, sale,  and  conveyance,  he  alleges  were  fair,  and  not  fraudu- 
lent; and 

2.  That  sacrifices  of  land  in  the  section  of  the  State  in  which  this 
sale  occurred,  similar  to  that  complained  of,  were  usual  in  sales 

under  execution. 
[  *  308  ]       *  With  respect  to  the  effect  of  the  judgment  at  law,  and 

of  the  proceedings  taken  for  its  enforcement,  it  is  insisted, 
in  the  answer  of  the  appellant,  that  this  judgment  having  been 
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rendered  by  a  court  of  competent  authority,  and  still  remaining 
unreversed,  neither  the  validity  of  that  judgment  nor  the  proceed- 
ings in  virtue  thereof  can  now  be  questioned. 

It  is  true,  that  with  respect  to  the  regularity  of  that  judgment, 
or  of  any  legal  errors  in  obtaining  it,  this  court  or  the  circuit  court 
could  not  take  cognizance,  nor  exercise  any  appellate  power  for 
its  reversal ;  and  in  any  collateral  attempt  at  law  to  impeach  that 
judgment,  it  must  be  regarded  as  binding  and  operative.  But  with 
any  fraudulent  conduct  of  parties  in  obtaining  a  judgment,  or  in 
attempting  to  avail  themselves  thereof,  this  court  can  regularly, 
as  could  the  circuit  court,  take  cognizance.  Such  a  proceeding  is 
within  the  legitimate  province  of  courts  of  equity,  and  constitutes 
an  extensive  ground  of  their  jurisdiction.  The  true  and  intrinsic 
character  of  proceedings,  as  well  in  courts  of  law  as  inpaiSy  is  alike 
subject  to  the  scrutiny  of  a  court  of  equity,  which  will  probe,  and 
either  sustain  or  annul  them,  according  to  their  real  character,  and 
as  the  ends  of  justice  may  require. 

With  reference  to  the  conduct  of  the  appellant,  in  procuring  and 
enforcing  the  judgment  at  law,  that  conduct  has  'been,  by  the 
answer  of  the  appellant  and  by  the  argument  of  his  counsel,  sought 
to  be  sustained,  upon  ground  that,  as  attorney  for  Marsh,  the  ap- 
pellant had  the  power  and  the  right  to  control  the  judgment,  and 
to  carry  it  into  effect.  The  power  and  right  thus  claimed  for  the 
appellant,  like  every  other  right  and  power,  are  bounded  by  rules 
of  law  and  justice,  and  by  consistency  with  the  rights  of  others. 
So  far  as  it  was  necessary  to  maintain  and  enforce  the  legitimate 
interests  of  Marsh,  it  was  unquestionably  within  the  competency 
of  his  attorney  to  interpose;  but  he  could  not,  in  pursuance  of 
whatever  he  may  have  fancied  legitimate,  or  of  whatever  he  may 
have  deemed  judicious  or  promotive  of  advantage  to  his  client  or 
himself,  usurp  the  authority  and  functions  of  officers  on  whom  the 
law  had  devolved  its  just  administration,  and  by  that  the  preserver 
tion  of  the  rights  of  the  citizen. 

The  offices  of  clerk  and  sheriff  were  never  designed  to  be  mere 
names,  nor  to  he  engines  and  pretexts,  to  be  used  at  the  will  of  any 
one.  By  what  authority,  then,  could  the  appellant  assume  the 
functions  of  both  clerk  and  sheriff;  tax  such  costs  as  he  deemed 
proper;  order  the  seizure  of  property  to  an  amount  entirely  arbi- 
trary, as  his  cupidity  or  indiscretion  might  incline  him,  and  com- 
mand peremptorily  the  sale  of  the  whole  subject  thus  ille- 
gally and  rapaciously  seized  upon,  without  the  *  slightest  [  *  309  ] 
reference  to  the  value  of  the  subject,  in  comparison  with 
the  demand  to  be  satisfied,  and  then  to  become  himself  the  posses* 
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8or  of  the  subject  thus  sacrificed  by  his  own  irregular  and  oppressive 
conduct,  for  a  pretended  consideration  so  trivial  that  it  may  be  con- 
sidered as  nominal  merely? 

In  justification  or  in  excuse  for  this  assumption,  it  has  been 
alleged  and  relied  on  by  the  appellant,  (though  the  position  is  en- 
tirely unsustained  by  proof,)  that  it  was  rendered  necessary  by  the 
ignorance  of  those  officers  to  whom  the  duties  of  clerk  and  sheriff 
had  been  assigned  by  law ;  and  had  become  a  common  practice  in 
the  particular  part  of  the  country  where  this  proceeding  occurred. 
If  the  position  thus  taken  be  true  in  fact,  it  rather  aggravates  than 
extenuates  the  wrong  complained  of,  as  it  shows  that,  by  the  igno- 
rance or  the  corruption  of  those  officers  of  the  law,  the  rights  of  the 
complainant  had  been  surrendered  to  the  mercy  of  one  having  a 
direct  interest  to  invade  those  rights.  It  evinces,  moreover,  if 
true,  a  practice  in  a  profession  heretofore  deemed  enlightened  and 
honorable,  highly  calculated  to  bring  that  profession  into  merited 
disrepute. 

Upon  the  question  of  the  illegality  in  the  sale  for  want  of  notice 
by  advertisement,  it  has  been  insisted  by  the  appellant  that  the 
bill  contains  no  charge  with  respect  to  such  illegality,  and  that 
therefore  no  proofs  as  to  that  point  can  be  admitted. 

It  is  undoubtedly  the  rule  in  equity,  as  well  as  at  law,  that  the 
proofs  must  correspond  with  the  allegations,  and  that  evidence 
irrelevant  or  inapplicable  to  the  latter  will  be  regarded  as  imma- 
terial. The  bill  in  this  case  is  less  searchingly  and  minutely 
framed  than  it  might  have  been  on  this  particular  point,  yet  it  is 
considered  as  being  sufficiently  comprehensive,  and  as  sufficiently 
specific  at  the  same  time,  to  embrace  this  point,  and  to  justify 
proofs  in  relation  tliereto. 

It  alleges  as  illegal  and  unwarrantable  the  taxing  of  the  costs, 
the  writing  of  the  execution,  the  writing  of  the  list  and  description 
of  the  lands  required  to  be  levied  on,  and  the  notices  of  sale  by  the 
appellant;  the  manner  of  publishing  or  putting  those  notices  and 
the  proceedings  nnder  them  at  the  sale — all  as  being  unwarranted 
by  law,  and  as  having  been  concocled  and  carried  out  in  fraud;  all 
these  allegations  it  was  competent  to  the  appellee  to  prove.  The 
answer  of  the  appellant — after  a  general  denial  of  fraud  and  unfair- 
ness, and  after  admitting  the  taxing  of  the  costs,  the  writing  of  the 
execution,  the  description  of  the  land  to  be  levied  upon,  the  direc- 
tions of  the  sheriff*,  and  the  preparation  of  the  advertisements,  all 
by  himself — next  insists  upon  the  regularity  and  propriety  of  all 
these  acts.  He  then  proceeds  to  aver  the  performance  of 
[  *  310  ]  every  *  prerequisite  of  the  law  with  respect  to  such  sales. 
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After  enumerating  these  prerequisites  in  detail,  he  endeavors  to 
establish  them  by  evidence.  He  says  that  the  sheriff  advertised 
the  lands  for  twenty  days  in  three  of  the  most  public  places  in 
each  township  of  the  county,  in  conformity  with  the  statute;  and 
he  introduces  the  evidence  of  the  sheriff  and  of  other  witnesses 
to  maintain  these  averments. 

But  in  contravention  of  these  statements  are,  first,  the  admission 
of  the  appellant  that  Ae  himself ^  and  not  the  sheriff,  prepared  the 
notices  of  sale ;  and,  secondly,  the  evidence  of  the  sheriff  introduced 
and  relied  on  by  the  appellant,  so  far  from  showing  a  compliance 
with  the  requisites  of  the  law,  establishes  the  fact  that  these  were 
violated  and  disregarded ;  for  the  sheriff  declares  that  he  took  the 
list  and  the  description  of  the  property,  and  the  notices  prepared 
by  the  appellant ;  and  this  officer  admits  that  he  did  not  put  up 
advertisements,  either  in  number  or  locality,  as  required  by  law, 
nor  could  he  swear  to  such  a  proceeding  by  him.  He  says  it  was 
his  practice  to  set  up  advertisements  in  places  in  which  it  was  con- 
venient for  him  to  do  so,  and  to  hand  over  other  notices  to  persons 
in  whom  he  had  confidence. 

Here,  then,  is  proof,  supplied  by  the  appellant,  that  the  law  had 
not  been  complied  with.  The  acts  of  an  official  deputy  are  evidence 
of  the  acts  of  his  principal,  and  are  binding  on  all  who  fall  within 
the  legal  scope  of  those  acts.  But  it  is  not  perceived  how  the  rights 
of  suitors  c^n  be  at  all  dependent  upon  the  unofficial  and  individual 
confidence  of  one  officer,  even  when  that  confidence  may  not  have 
been  misplaced.  In  this  case,  there  is  no  proof  that  it  has  been 
fulfilled ;  for  no  person  shows  that  the  notices  had  been  in  fact  put 
tip  and  published  according  to  the  statute.  The  mere  hdief^  either 
of  the  sheriff  or  any  other  person,  can  have  no  operation  where  the 
law  calls  for  full  legal  proof. 

The  objections  here  stated  cannot  be  deemed  narrow  or  technical 
with  reference  to  a  case  like  the  present — a  case  presenting  no  claim 
to  favor  either  in  law  or  in  equity ;  a  case  in  which  the  respondent 
was  and  is  bound  to  pursue  the  hair  line  of  legal  and  formal  strict- 
ness, and  from  which,  if  he  deviate  in  never  so  small  a  degree,  he 
is  doomed  to  fall.  The  conduct  of  the  defendant,  in  all  that  he 
has  done  himself,  and  in  all  that  he  has  exacted  of  others,  is  essen- 
tially important  in  this  case  as  evidence  of  the  quo  animo  with  which 
this  transaction  was  begun,  prosecuted,  and  consummated.  Another 
pregnant  proof  of  the  design  of  the  appellant  to  grasp  and  to  re- 
tain what  no  principle  of  liberality  or  equity  could  warrant,  is  the 
fact,  clearly  established,  of  his  refusal  after  the  sale  to 
accept  from  *  the  appellee,  for  the  redemption  of  his  lands  [  *  311  ] 
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80  glaringly  sacrificed,  a  sum  of  money  considerably  exceeding  in 
amount  the  judgment  for  costs,  with  all  the  expenses  incidental 
to  the  carrying  that  judgment  into  effect.  The  appellant,  by  his 
irregular  and  unconscientious  contrivances,  achieved  what  he  con- 
ceived to  be  an  immense  speculation ;  and  he  determined  to  avail 
himself  of  it,  regardless  of  its  injustice  and  ruinous  consequences 
to  the  appellee. 

To  meet  the  objection  made  to  the  sale  in  this  case,  founded  on 
the  inadequacy  of  the  price  at  which  the  land  was  sold,  it  is  insisted 
that  inadequacy  of  consideration ,  singly,  cannot  amount  to  proof  of 
fraud.  This  position,  however,  is  scarcely  reconcilable  with  the 
qualification  annexed  to  it  by  the  courts;  namely,  unless  such  in- 
adequacy be  so  gross  as  to  shock  the  conscience;  for  this  qualifica- 
tion implies  necessarily  the  afilrmation,  that  if  the  inadequacy  be 
of  a  nature  so  gross  as  to  shock  the  conscience,  it  will  amount  to 
proof  of  fraud.  Again,  in  answer  to  the  same  objection,  it  is  in- 
sisted, that  whatever  presumption  arising  from  inadequacy  of  con- 
sideration may  be  permitted  with  respect  to  transactions  strictly 
limited  to  vendor  and  vendee,  no  unfavorable  inference  from  that 
cause  is  permissible  with  respect  to  sales  made  under  judicial  pro- 
cess. Certainly  the  facts  that  sales  are  made  by  the  officers  or 
ministers  of  the  law,  and  under  its  authority^  may  properly  weaken 
the  usual  presumption  arising  from  gross  inadequacy ;  but  to  de- 
clare that  such  inadequacy,  connected  with  other  facts  and  circum- 
stances evincing  fraud  or  unfairness,  could,  never  be  regarded  as 
affecting  sales  under  process,  would  be  as  rational  as  the  assertion 
that  process  of  law  could  never  be  abused^  and  that  the  ministers 
of  the  law  must  necessarily  be  intelligent  and  upright,  and  inca- 
pable of  being  ever  willingly  or  unwittingly  made  the  instruments 
of  fraud  or  oppression.  But  the  transaction  now  under  review  caa 
with  no  show  of  propriety  be  tested  by  the  single  fact  of  inadequacy 
of  consideration,  however  gross  and  extraordinary  that  inadequacy 
has  been.  We  perceive  in  this  transaction  other  ingredients  that 
have  been  mingled  therewith  by  the  appellant,  that  give  to  the 
objection  of  inadequacy  an  effect  that,  standing  isolated  and  alone, 
could  not  be  ascribed  to  or  deduced  from  it. 

Thus,  when  we  advert  to  tlie  irregular  and  extraordinary  charac- 
ter of  the  judgment  procured  through  the  agency  of  the  appellant 
— to  his  eagerness,  that  could  not  await  the  action  of  the  officer  of 
the  court — his  assumption  of  the  functions  of  the  clerk,  in  taxing 
the  costs,  and  in  writing  out  the  execution — his  preparation  and 
delivery  to  the  sheriff  of  a  description  and  list  of  the  lands 
[  *  312  ]  of  the  appellee,  amounting  to  more  than  fourteen  *  thou- 
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sand  acres — his  requisition  of  a  seizure  of  the  whole  of  those  lands 
in  satisfaction  of  the  sum  of  thirty-nine  dollars — his  inflexible 
demand  upon  the  sheriff,  under  threats  of  prosecution,  to  expose 
to  sale  the  entire  levy — his  purchase  of  all  these  lands  for  the 
8um  of  nine  dollars  and  thirteen  and  a  half  cents — and  his  re- 
fusal after  the  sale  and  purchase  to  accept,  in  redemption  of  these 
lands  so  sacrificed,  a  sum  of  money  tendered  to  him  much  more 
than  equal  to  the  costs,  with  all  the  expenses  incident  to  the  judg- 
ment; when  all  these  acts  on  the  part  of  the  appellant  are  adverted 
to,  they  impel  irresistibly  to  the  conclusion,  that  the  gross*  inade- 
quacy of  consideration  in  the  sale  and  purchase  of  these  lands  was 
the  premeditated  result  which  the  proceedings  by  the  appellant 
were  put  in  practice  to  insure.  They  betray  that  mains  dolus  in 
which  the  design  of  the  appellant  was  conceived,  which  appears  to 
have  presided  over  and  regulated  the  progress  of  the  design  from 
its  birth  to  its  consummation;  to  which  design  the  appellant  has 
tenaciously  clung,  in  the  seeming  expectation  that  it  was  beyond 
the  corrective  powers  of  law  or  justice. 

Upon  the  whole  case,  we  are  constrained  to  view  the  entire  trans- 
action impeached  by  the  appellee  as  one  that  cannot  be  sustained 
without  the  subversion  of  the  principles  and  rules  either  of  legal  or 
moral  justice.  We  accordingly  approve  the  decision  of  the  circuit 
court  in  so  regarding  it,  and  order  that  decree  to  be  affirmed. 


Oltver  and  Dajniel  B.  Garrison,  Appellants,  v.  Thb  Mebiphis  In- 
surance Company. 

19  H.  312. 
Perils  of  thb  Sea,  Dahqers  of  the  River  :   These  do  not  iholude  Fire, 

1.  A  bill  of  lading  which  exempted  the  owner  of  the  vessel  (a  steamboat)  from  perils  or 
dangers  of  the  river,  does  not  exonerate  him  from  loss  by  fire. 

2.  If  the  bill  excepts  "dangers  of  the  river"  and  "unavoidable  accidents,"  he  is  not 
responsible  for  loss  by  fire,  where  no  fanlt  is  shown. 

3.  It  is  not  competent  to  show  by  parol  testimony  that  the  words  "dangers  of  the 
river"  are  generally  understood  to  include  injury  from  fire. 

4.  An  insurance  company  which  pays  the  loss  to  the  owner  of  the  cargo  can  sue  the 
owner  of  the  vessel  for  the  loss,  and  can  sue  in  chancery,  where  there  are  many  bills 
of  lading,  each  of  which  would  require  a  separate  suit  at  law. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of 
Missouri,  and  the  case  is  well  stated  in  the  opinion. 


19h  812 

L-^ese 

8ef  474 


712         SUPEEME  COURT  OF  THE  UNITED  STATES. 

Qarrison  v.  Memphis  Insurance  Co. 

Mr»  Ewinffy  for  appellants. 

Mr.  Oeyer,  for  appellees. 

[  *  313  ]  *  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court. 
[  *  314  ]  *  The  appellee  filed  a  bill  in  the  circuit  court  against 
the  appellants,  the  owners  of  the  steamboat  Convoy,  a 
vessel  formerly  employed  in  the  navigation  of  the  Mississippi  river, 
and  which,  in  1849,  was  consumed  by  fire,  with  a  cargo  of  cotton. 

The  appellee  is  an  insurance  corporation  of  Memphis^  Tennessee, 
and  insured  eleven  hundred  and  fifty-two  bales  of  the  cotton  be- 
longing to  this  cargo  from  loss  by  fire ;  this  insurance  was  effected 
upon  fifteen  distinct  parcels,  and  shipped  mostly  from  Tennessee  to 
a  number  of  consignees  in  New  Orleans.  The  company  adjusted 
the  losses  with  the  assured  on  their  policies,  and  bring  this  suit  for 
reimbursement^  by  enforcing  the  claims  of  the  shippers  against  the 
owners.  These  answer  the  bill  by  a  denial  of  their  legal  responsi- 
bility for  the  loss.  They  maintain  that  fire  is  one  of  the  perils  of 
the  river  Mississippi ;  that  all  the  bills  of  lading  that  exempt  the 
carrier  from  a  loss  by  perils  of  the  river,  imply  fire  as  one  of  those 
perils ;  that  the  variations  in  the  bills  of  lading,  some  including 
'^  fire,"  and  '^  unavoidable  accidents  "  as  well  as  fire,  are  referable 
to  the  fact  that  they  are  preferred  by  different  shippers,  who  have 
different  forms  for  expressing  the  same  legal  consequence.  That 
they  all  understand  that  a  carrier  is  exempt  from  a  liability  for  fire 
on  a  bill  of  lading  exonerating  him  from  the  risks  of  the  river. 

It  was  admitted  on  the  hearing  that  the  boat  was  consumed, 
without  any  negligence  or  fault  of  the  owners,  their  agents,  or  ser- 
vants. The  circuit  court  excused  the  owners  from  losses,  where 
the  bills  of  lading  contained  an  exception  of  fire  or  unavoidable 
accidents,  but.  condemned  them  on  the  others,  to  satisfy  the  demand 
of  the  company. 

It  cannot  be  denied  that  the  appellants  are  responsible,  accord- 
ing to  the  strictness  of  the  common-law  rule  determining  the  car- 
rier's liability,  unless  an  accidental  fire  is  one  of  the  exceptions 
included  in  the  term  *'  perils  of  the  river."  These  words  include 
risks  arising  from  natural  accidents  peculiar  to  the  river,  which  do 
not  happen  by  the  intervention  of  man,  nor  are  to  be  prevented  by 
human  prudence ;  and  have  been  extended  to  comprehend  losses 
arising  from  some  irresistible  force  or  overwhelming  power  which 
no  ordinary  skill  could  anticipate  or  evade.  (Jones  v.  Pitcher,  3  fi. 
and  P.  136 ;  4  Yerg.  48 ;  5  Yerg.  82 ;  Schooner  Reeside,  2  Sum.  568.) 

They  exonerate  a  carrier  from  a  liability  for  a  loss  arising  from 
an  attack  of  pirates,  or  from  a  collision  of  ships,  when  there  is  no 
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negligence  or  fault  on  the  part  of  the  master  and  crew.  Latterly, 
the  courts  have  shown  an  indisposition  to  extend  the  com- 
prehension of  these  words.  The  destruction  of  a  *  vessel  [  *  315  ] 
by  worms  at  sea  is  not  accounted  a  loss  by  the  perils  of 
the  sea ;  nor  was  a  damage  from  bilging,  arising  in  consequence  of 
the  insufficiency  of  tackle  for  getting  her  from  the  dock ;  nor  was 
damage  occasioned  to  a  vessel  by  her  props  being  carried  away  by 
the  tide  while  she  was  undergoing  repairs  on  the  beach,  excused 
as  falling  within  that  exception.  In  Laveroni  v.  Drury,  (8  Ex.  R. 
166,)  a  question  arose  whether  a  damage  to  a  cargo  of  cheese,  occa- 
sioned by  rats,  was  within  the  exception  of  the  dangers  or  accidents 
of  the  sea  and  navigation ;  and  the  continental  and  American 
authorities  were  cited  to  the  barons  of  the  exchequer,  to  show  that 
it  was,  and  that  the  carrier  was  excused,  he  having  taken  the  usual 
and  proper  precautions  against  them. 

That  court  decided  otherwise,  and  say ''the  exception  includes 
only  a  danger  or  accident  of  the  sea  or  navigation,  properly  so 
called,  (viz:  one  caused  by  the  violence  of  the  winds  and  waves,  a 
vis  major y  acting  upon  a  seaworthy  and  substantial  ship,)  and  does 
not  cover  damage  by  rats,  which  is  a  kind  of  destruction  not  pecu- 
liar to  the  sea  or  navigation,  or  arising  directly  from  it,  but  one  to 
which  such  a  commodity  as  cheese  is  equally  liable  in  a  warehouse 
on  land  as  iu  a  ship  at  sea."  And  the  court  conclude  ''that  the 
liability  of  the  master  and  owner  of  a  general  ship  is  prima  facie 
that  of  a  common  carrier  ;  but  that  his  responsibility  may  be  either 
enlarged  or  qualified  by  the  terms  of  the  bill  of  lading,  if  there  be 
one ;  and  that  the  question,  whether  the  defendant  is  liable  or  not, 
is  to  be  ascertained  by  this  document  when  it  exists."  The  prin- 
ciple of  these  cases  establishes  a  liability  against  a  carrier  for  a  loss 
by  fire  arising  from  other  than  a  natural  cause,  whether  occurring 
on  a  steamboat  accidentally,  or  communicated  from  another  vessel 
or  from  the  shore  ;  and  the  fact  that  fire  produces  the  motive  power 
of  the  boat  does  not  afifect  the  case.  (New  J.  S.  N.  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  381 ;  Hale  v.  N.  J,  S.  N.  Co.,  15  Conn. 
539 ;  Singleton  v,  Hilliard,  1  Strab.  203  ;  Gilmore  v.  Carman,  1  S. 
and  N.  279.) 

In  this  suit,  a  witness  was  introduced,  who  claims  to  have  been 
long  familiar  with  the  usages  of  the  navigation  and  the  river  insur- 
ance risks  of  the  Mississippi,  and  competent  to  testify  in  reference 
to  the  perils  of  that  river.  He  says,  "those  are,  sinking,  by  com- 
ing in  collision  with  rocks,  snags,  or  other  boats  or  vessels,  and  fire ; 
that  the  most  common  form  of  bills  of  lading  contains  the  excep- 
tions, perils  of  the  river  and  fire ;  but  that  in  many  instances  the 
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word  fire  is  omitted,  and  he  has  not  known  an  instance  where  the 
want  of  that  word  haH  created  a  diflSculty  in  adjusting  a  loss,  or  was 
considered  to  give  a  claim  against  a  boat  on  account  of  a 
[  *  316  ]  loss  by  fire."  The  first  inquiry  *i8,  whether  this  evidence 
is  admissible.  In  mercantile  contracts,  evidence  is  admis- 
sible to  prove  that  the  words  in  which  the  particular  contract  is 
expressed,  in  the  particular  trade  to  which  the  contract  refers,  are 
used  in  a  peculiar  sense,  and  different  from  that  which  they  ordi- 
narily import,  and  to  annex  incidents  to  written  contracts,  ia 
respect  to  which  they  are  silent,  but  which  both  parties  probably 
contemplated,  because  usual  in  such  contracts. 

But  although  it  is  competent  to  explain  what  is  ambiguous,  and 
to  introduce  what  is  omitted,  because  sanctioned  by  usage,  it  is  not 
competent  to  vary  or  contradict  the  terms  of  the  contract.  The  ex- 
ceptions in  the  bills  of  lading  under  consideration  have  been  in  use 
in  policies  of  insurance  and  contracts  of  aff'reightment  for  a  long 
period,  and  have  acquired  a  distinct  signification  in  the  customs  of 
merchants,  and  the  opinions  of  professional  men  and  courts.  It 
would  be  surprising  if  any  particular  or  artificial  meaning  was 
attached  to  them  in  the  customs  of  the  Mississippi  river,  contrary 
to,  or  distinguishable  from,  that  which  existed  elsewhere  in  the 
community  of  shippers  and  merchants.  In  this  case,  the  evidence 
fails  to  establish  any  peculiar  sense  of  these  words,  as  appropriate 
to  the  locality  where  the  parties  to  this  contract  reside  and  made 
their  contract.  The  evidence  rather  serves  to  show  that  the  wit- 
ness did  not  recognize  the  liability  of  a  carrier,  as  it  exists  in  the 
common  law,  and  was  ready  to  acquit  him  of  responsibility  for 
losses  to  which  he  did  not  contribute,  by  the  negligence  or  fault 
either  of  himself  or  his  agents.  In  Turney  v.  Wilson,  (7  Yerg. 
340) — a  case  decided  in  the  State  from  which  the  shipments  de- 
scribed in  the  bill  were  chiefly  made — evidence  was  offered  to  show 
there  was  an  implied  contract  recognized  in  the  usages  of  shippers 
and  merchants,  which  had  prevailed  from  the  first  settlement  of  the 
country,  to  exempt  the  carrier  from  losses,  except  those  proceeding 
from  negligence  or  dishonesty,  to  explain  or  construe  a  bill  of  lading 
of  the  common  form.  The  court  decided,  that  the  dangers  of  the 
river  were  such  as  could  not  have  been  prevented  by  human  skill 
and  foresight,  and  were  incident  to  river  navigation.  That  all  evi- 
dence was  irrelevant  that  did  not  show  that  the  loss  was  occasioned 
by  the  act  of  God,  the  enemies  of  the  country,  or  dangers  of  the 
river  ;  that  the  custom  could  not  affect  or  in  anywise  alter  the  writ- 
ten contract  of  the  parties,  as  contained  in  the  bill  of  lading,  as  the 
language  had  a  definite  legal  meaning  which  this  custom  could  not 
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change.  A  similar  question  arose  in  the  case  of  the  Schooner  Ree- 
side,  (2  Sum.  568,)  where  Justice  Story  condemns,  in  pointed  lan- 
guage, the  habit  of  admitting  loose  and  inconclusive  usages 
and  customs  **^to  outweigh  the  well-known  and  well-  [*317] 
8et.*lcd  principles  of  law/'  And  in  Rogers  v.  Mechanics' 
Insurance  Co.,  (1  Story,  601,)  he  denies  the  authority  of  a  usage  ot 
a  particular  port,  in  a  particular  trade,  to  limit  or  control  or  qual* 
ify  the  language  of  mercantile  contracts,  such  as  a  policy  of  insur- 
ance. A  usage  such  as  is  pleaded  in  this  suit,  if  existing,  must  be 
notorious  and  certain,  and  have  been  uniform  in  its  application  and 
long  established  in  practice.  It  must  have  been  exhibited  in  the 
transactions  of  the  individuals  and  corporations  concerned,  in  con- 
ducting the  business  of  shipments,  transportation,  and  insurance, 
through  the  Mississippi  valley. 

If  the  evidence  had  established  that  policies  of  insurance  there 
did  not  designate  fire  among  the  risks  assumed;  that  the  words 
'^ perils  of  the  river"  were  used  to  include  that  risk,  and  losses  by 
fire  had  been  uniformly  settled  under  that  clause  in  the  policy ; 
that  contracts  of  affreightment  had  been  made  and  losses  adjusted 
on  the  same  conditions ;  that  these'  usages  had  received  the  sanc- 
tion of  professional  and  judicial  opinion  in  the  States  bordering 
that  river — the  cause  of  the  appellants  would  have  presented  differ- 
ent considerations.  The  record  contains  nothing  to  exempt  them 
from  the  legal  rule  of  liability,  as  established  by  the  common  law. 
Seven  of  the  bills  of  lading  produced  contain  the  exception,  ^'perils 
of  the  river  and  fire ; "  three  others  add  to  the  perils  of  the  river, 
^^unavoidable  accidents;"  and  in  these  cases  the  circuit  court  ex- 
onerated the  appellants  from  responsibility. 

The  appellants  further  contend  that  the  insurance  company  is 
not  subrogated  to  the  claims  of  the  shippers  of  the  cotton,  whose 
losses  have  been  adjusted  on  their  policies  of  insurance;  or,  if  this 
is  60,  still  their  suit  should  have  been  at  law,  in  the  name  of  the 
assured — the  remedy  being  adequate  and  complete.  In  Randall  v. 
Cochran,  (1  Vesey,  sen.  98,)  the  chancellor  replied  to  a  similar 
objection,  ^Hhat  th^  plaintiff  had  the  plainest  equity  that  could 
be."  The  person  originally  sustaining  the  loss  was  the  owner; 
but,  after  satisfaction  made  to  him,  the  insurer.  And  in  White  v, 
Dabiuson,  (14  Sim.  273,)  an  insurer  enforced  a  lien  on  a  judgment 
recovered  by  the  assured  for  a  loss,  where  the  loss  had  been  par- 
tially settled  by  him,  on  the  policy.  (Monticello  v.  Morrison,  17 
How.  152.)  These  cases  also  show  that  an  insurer  may  apply  to 
equity  whenever  an  impediment  exists  to  the  exercise  of  his  legal 
remedy  in  the  name  of  the  assured. 
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The  bill  discloses  fifteen  diflferent  contracts  of  affreightment,  of 
a  similar  character,  which  have  been  adjusted  by  the  appellees,  and 

which  form  the  subject  of  this  suit. 
[  *  318  ]       They  have  been  joined  in  the  same  bill,  and  much  *  in- 
convenience and  vexation  have  been  prevented.    Without 
further  inquiry,  we  think  a  sufficient  ground  for  a  resort  to  equity 

is  disclosed. 

Decree  affirmed. 


The  Commercial  Mutual  Marine  Insurance  Company,  Appellants, 
V.  The  Union  Mutual  Insurance  Company  op  New  York. 

19  H.  318. 
Parol  Agreement  to  Insure — Specific  Performance  Degreed  in  Equity. 

1.  A  parol  agreement  lo  make  insarance,  by  executing  policy  next  day,  in  valid,  and 
can  be  'enforced  where  all  the  particulars  of  the  agreement  are  undenitood. 

2.  At  common  law  such  an  agreement  is  valid,  and  there  is  notbiog  in  the  statute  of 
the  State  of  Massachusetts  which  renders  it  void. 

3.  A  court  of  equity,  in  enforcing  such  a  contract,  may  render  a  decree  for  the  loas, 
where  it  has  occurred  before  suit. 

4.  Where  a  president  of  an  insurance  company  has  been  held  oat  as  possessing  au- 
thority to  make  such  contracts,  and  his  authority  is  not  denied  in  the  answer,  hie 
agreement  will  be  held  binding  on  the  company. 

Thib  was  an  appeal  from  the  circuit  court  for  the  district  of  Mas- 
sachusetts, and  the  case  is  fully  stated  in  the  opinion. 

Mr.  Curtis^  for  appellants. 
Mr.  Goodrich^  for  appellees. 

Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts,  in  a  suit  in  equity,  to  com- 
pel the  specific  performance  of  a  contract  to  make  reinsurance  on 
the  ship  Great  Kepublic.  The  circuit  court  made  a  decree  in  favor 
of  the  complainants,  and  the  respondents  appealed. 

It  appears  that  the  complainants,  a  corporation  established  in 
New  York,  having  made  insurance  of  the  ship  Great  Republic  to  a 
large  amount,  authorized  Charles  W.  Storey,  at  Boston,  to  apply 
for  and  obtain  from  either  of  the  insurance  companies  there  rein- 
surance to  the  extent  of  ten  thousand  dollars.  Pursuant  to  this 
authority,  on  the  24th  December,  1853,  Mr.  Storey  made 
[  *  319  ]  application  to  the  president  of  the  defendant  *  corpora- 
tion for  reinsurance,  at  the  same  time  presenting  a  paper, 
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partly  written  and  partly  printed,  as  embodying  the  terms  of  the 
application.     The  paper  was  follows: 

'' Reinsurance  is  wanted  by  the  Union  Mutual  Insurance  Com- 
pany, New  York,  for  $10,000,  on  the  ship  Great  Republic,  from 
December  24,  1853,  at  noon,  for  six  months  ensuing. 

^^This  policy  is  to  be  subject  to  such  risks,  valuations,  and  con- 
dition, including  risk  of  premium  note,  as  are  or  may  be  taken  by 
the  said  Union  Mutual  Insurance  Company,  and  payment  of  loss  to 
be  made  at  the  same  time.     3  per  cent. 

^*  Binding, ,  President, 

''New  York,  December  24,  1853." 

The  president,  after  consultation  with  one  of  the  directors  of  the 
company,  declined  to  take  the  risk  for  a  premium  of  three  per  cent., 
but  offered  to  take  it  for  three  and  a  half  per  cent. 

Mr.  Storey  replied,  that  was  more  than  he  was  authorized  to  give, 
and  left  the  office.  He  immediately  apprised  his  principals,  by  a 
telegraphic  dispatch,  that  the  risk  could  be  taken  for  three  and  a 
half  per  cent,  for  six  months,  or  six  per  cent,  a  year.  The  reply, 
on  the  same  day,  was,  ''Do  it  for  six  months,  privilege  of  canceling 
if  sold."  This  reply  did  not  come  to  the  hands  of  Mr.  Storey  until 
Monday,  the  26th  day  of  December,  when  he  went  to  the  office  of 
the  respondents,  and  found  there  the  president  of  the  company,  but 
not  any  other  person,  as  the  day  was  generally  observed,  by  mer- 
cliantR,  bankers,  and  insurers,  as  a  holiday,  Christmas  having  fallen 
on  Sunday. 

Mr.  Storey  informed  the  president  he  was  willing  to  pay  three 
and  a  half  per  cent,  for  the  reinsurance  described  in  the  proposal, 
took  a  pen  and  altered  the  three  per  cent,  to  three  and  a  half  per 
cent.,  by  adding  |  to  3  on  the  paper,  and  it  is  admitted  by  the  an- 
swer that  the  president  thereupon  assented  to  the  terms  contained 
in  the  paper,  but  informed  Mr.  Storey  that  no  business  was  done  at 
the  office  on  that  day,  and  that  the  next  day  he  would  attend  to  it. 
The  president  then  took  the  paper  and  retained  it. 

To  a  special  interrogatory  contained  in  the  bill,  the  defendants 
answer : 

"That  its  president  did  assent  to  the  terms  and  provisions  in 
said  paper,  as  the  terms  and  provisions  of  a  reinsurance  to  be  com- 
pleted and  executed  by  this  defendant,  by  the  making  and  execu- 
tion of  a  policy  in  due  form,  according  to  the  requisitions  of  the 
laws  of  Massachusetts,  and  the  by-laws  of  this  defendant,  but  they 
were  not  assented  to  as  a  present  insurance." 

*  Upon  these  facts,  we  are  of  opinion  there  was  an  agree-  [  *  320  ] 
nient  to  reinsure  according  to  the  terms  contained  in  the 
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proposal,  concluded  by  and  between  Mr.  Storey  and  the  president 
at  this  interview  on  Monday  the  26th  of  December.  The  paper 
contained  every  particular  essential  to  a  contract  to  make  reinsur- 
ance. It  ascertained  the  subject  of  insurance,  the  commencement 
and  duration  of  the  risk,  the  parties,  the  interest  of  the  assured, 
and  the  premium ;  and  for  the  special  risks,  the  valuations,  and 
conditions,  it  referred  to  the  original  contract  of  insurance  made  by 
the  complainants,  by  reason  of  which  they  were  seeking  reinsurance. 

On  Saturday,  the  president  had  offered  to  contract  in  accordance 
with  the  paper,  saving  a  difference  of  one-half  per  cent,  on  the 
premium. 

It  was  argued  that  it  could  not  be  considered  an  acceptance  on 
Monday  of  a  continuing  offer  made  on  Saturday,  because,  when  the 
complainants  authorized  Mr.  Storey  to  give  three  and  a  half  per 
cent.,  they  at  the  same  time  imposed  a  new  condition  by  the  words, 
'•privilege  of  canceling  if  sold."  But  Mr.  Storey  testifies,  and  this 
is  not  denied  by  the  answer,  or  by  any  witness,  that  when  he  made 
the  application  on  Saturday,  and  before  the  president  had  named 
the  premium  which  he  was  willing  to  take,  the  president  said  he 
supposed  that  they  would  have  to  cancel  the  policy,  if  the  vessel 
should  be  sold  within  the  time;  and  that  he  (Storey)  assented 
thereto ;  and  that  at  the  interview  on  Monday,  when  this  point  was 
referred  to,  the  president  said  the  usage  in  Boston  would  settle  it, 
and  he  would  not  put  anything  concerning  it  into  the  policy;  and 
after  some  conversation  concerning  the  usage,  Mr.  Storey  agreed 
to  take  the  policy  without  any  mention  of  the  privilege  of  cancel- 
lation. Under  these  circumstances,  we  do  not  perceive  that  the 
requirement  of  this  privilege  can  be  considered  as  at  all  varying, 
in  the  apprehension  and  meaning  of  the  parties,  the  terms  of  the 
acceptance  on  Monday,  from  the  terms  of  the  proposal  on  Saturday. 
But  whether,  under  all  the  circumstances,  this  should  be  deemed  to 
have  been  a  continuing  offer,  we  do  not  think  it  necessary  to  deter- 
mine; because,  on  Monday,  either  the  president's  offer  of  Saturday 
was  accepted  by  Mr.  Storey,  and  its  acceptance  made  known  to  the 
president,  or  the  proposal  was  renewed  by  Mr.  Storey,  and  accepted 
by  the  president.  The  fact  that  others  chose  to  abstain  from  bus- 
iness on  that  day  did  not  prevent  these  parties  from  contracting, 
if  they  saw  fit  to  do  so ;  and  when  one  of  them  either  accepted  a 
continuing  offer,  or  renewed  a  proposal  which  was  accepted  by  the 
other,  they  made  a  binding  contract.  Nor  do  we  think 
[  *  321  ]  the  allegation  of  the  answer,  that  the  president  ^informed 
Mr.  Storey  that  no  business  was  done  in  the  office  that 
day,  but  the  next  day  he  would  attend  to  it,  can  reasonably  be 
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interpreted  to  mean  that  he  had  not  made,  or  intended  to  make,  a 
contract  for  a  policy.  Their  fair  meaning  is,  that  though  he  had 
agreed  to  make  the  insurance,  as  the  secretary  and  clerks  were  not 
there,  and  the  hooks  not  accessible,  any  action  on  the  agreement 
must  be  deferred  to  the  next  day.  The  words  cannot  be  understood 
to  mean,  that  he  would  on  the  next  day  attend  to  what  he  had 
already  done ;  and  he  had  already  made  a  contract  for  reinsurance, 
to  be  executed  on  the  next  day,  by  issuing  a  policy  in  due  form  to 
carry  that  agreement  into  effect. 

On  leaving  the  office  of  the  defendants,  Mr.  Storey  immediately 
informed  the  plaintiffs  that  he  had  effected  this  contract,  and  on 
the  night  of  the  same  day  the  ship  Great  Republic  was  destroyed 
by  fire,  while  lying  at  a  wharf  in  the  city  of  New  York.  On  the 
twenty-seventh  of  December,  the  complainants  tendered  their  note 
for  the  agreed  premium,  and  demanded  the  policy  of  reinsurance. 
The  defendants  declined  to  make  the  policy.  Several  grounds 
have  been  insisted  on  in  support  of  this  refusal. 

The  first  is,  that  by  force  of  a  statute  of  the  State  of  Massachu- 
setts, (Rev.  Stats,  ch.  37,  sees.  12,  13,)  insurance  corporations  can 
make  valid  policies  of  insurance  only  by  having  them  signed  by 
the  president  and  countersigned  by  the  secretary.  But  we  are  of 
opinion  that  this  statute  only  directs  the  formal  mode  of  signing 
policies,  and  has  no  application  to  agreements  to  make  insurance. 

Such  we  understand  to  be  the  view  taken  of  this  statute  by  the 
supreme  court  of  Massachusetts.  (New  England  Ins.  Co.  v,  De 
Wolf,  8  Pick.  63  ;  [Stat.  1817,  ch.  120,  sec.  1 ;]  McCulloch  v.  The 
Eagle  Ins.  Co.,  1  Pick.  278;  Thayer  v.  The  Med.  Mu.  Ins.  Co.,  10 
Pick.  326.  See  also  Trustees  v.  Brooklyn  Fire  Ins.  Co.,  18  Bar- 
bour, 69;  and  Carpenter  v.  The  Mu.  Safety  Ins.  Co.,  4  Sand.  Ch. 
R.  408.) 

It  is  further  insisted,  that  by  the  law  merchant  insurance  can  be 
effected  only  by  a  contract  in  writing.  We  do  not  doubt  that  the 
commercial  law  of  all  countries  has  treated  of  insurance  as  made  in 
writing  by  an  instrument,  denominated  by  us  a  policy  ;  and  there 
may  be  provisions  of  positive  law,  in  some  countries,  requiring  an 
agreement  to  make  a  policy  to  be  in  writing.  But  there  is  no  such 
statute  of  frauds  in  the. State  of  Massachusetts. 

The  common  law  must  therefore  determine  the  question ;    and 
under  that  law,  a  promise  for  a  valuable  consideration  to  make  a 
policy  of  insurance  is  no  more  required  to  be  in  writing 
*  than  a  promise  to  execute  and  deliver  a  bond,  or  a  bill  of  [  *  322  ] 
exchange,  or  a  negotiable  note.     So  it  has  been  held  by 
other  courts,  and,  we  think,  on  sound  principles.      (18  Barbour, 
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69;    Hamilton  v.  The  Lycoming  Company,  5  Barr.  339.     See  also 
Sanford  v.  The  Trust  Fire  Ins.  Co.,  11  Paige,  547.) 

The  respondents'  counsel  has  argued  that  their  president  had 
not  authority  to  enter  into  an  oral  contract  binding  the  company 
to  make  insurance.  They  admit  it  has  been  usual  for  the  president 
to  make  such  contracts ;  but  they  say  that  when  he  has  done  so, 
the  policy  was  not  issOed  until  the  next  day,  and  no  risk  is  under- 
stood to  have  commenced  under  such  an  undertaking  until  the 
policy  issues.  Whether  a  risk  be  commenced  when  the  contract 
for  insurance  is  made,  or  only  when  the  policy  issues,  must  depend 
on  the  terms  of  the  contract.  Where,  ad  in  the  present  case,  there 
is  an  express  contract  to  take  the  risk  from  a  past  day,  there  is  no 
room  for  any  understanding  that  it  is  not  to  commence  until  a 
future  day.  Such  an  understanding  would  be  directly  repugnant 
to  the  express  terms  of  the  contract.  And  if  the  defendants  have 
held  out  their  president  as  authorized  to  make  oral  contracts  for 
insurance,  no  secret'  limitation  of  this  authority  would  affect  third 
persons,  dealing  with  him  in  good  faith  and  without  notice  of  such 
limitation.  Besides,  the  supposed  limitation  would  be  inconsistent 
with  the  authority  itself.  It  is,  in  effect,  that  though  the  president 
is  authorized  to  make  oral  promises  to  effect  insurance,  the  company 
are  at  liberty  to  execute  those  promises,  or  to  refuse  to  do  so,  at 
their  option. 

The  power  of  the  president  to  enter  into  this  contract  to  make 
insurance  is  nowhere  denied  in  the  answer.  All  that  can  bear  on 
this  subject  occurs  in  certain  statements  concerning  the  usual 
course  of  business  of  the  company.  It  seems  to  have  been  assumed 
by  both  parties,  that  whatever  the  president  actually  did  in  this 
transaction,  he  did  for  the  company,  and  so  as  to  render  them  re- 
sponsible for  his  acts.  And  no  question  was  mised  on  this  point  in 
the  court  below.  Still  it  is  incumbent  on  the  complainants  to  offer 
competent  and  sufficient  evidence  of  the  authority  of  the  president 
to  bind  the  company,  though  less  evidence  may  be  reasonably  suffi- 
cient when  no  issue  concerning  it  is  made  on  the  record. 

We  think  such  evidence  is  in  the  case.  Mr.  Storey  deposes,  that 
during  the  three  years  next  preceding  this  transaction,  he  had 
effected  upwards  of  three  hundred  contracts  for  reinsurance,  with 
the  presidents  of  ten  different  insurance  companies  of  Boston  ;  and 
that  one,  or  possibly  two,  of  these  presidents  usually  signed  an 
accepted  application — ^the  others  all  contracted  orally^ 
[  *  323  ]  Considering  that  all  the  incorporated  insurance  ^compa- 
nies  of  Boston  have  similar  charters,  and  the  same  kind 
of  officers  to  conduct  their  business,  we  think  this  is  competent  evi- 
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deDce,  that  presideDts  of  sach  insurance  companies  in  that  city  are 
<reneral1y  held  out  to  the  public  as  having  the  authority  to  act  in 
this  manner.  And  upon  a  point  not  put  in  issue  in  the  record,  and 
.  on  which  no  more  than  formal  proof  ought  to  be  demanded,  we 
bold  this  evidence  sufficient.  (Pleckner  v.  The  Bank  of  the  United 
States,  3  Wheat.  360 ;  Minor  v.  The  Mechanics'  Bank  of  Alexan- 
dria, 1  Peters,  46.) 

The  fiftir  inference  is,  that  if  the  general  authority  of  the  president 
to  contract  for  the  corporation  had  been  put  in  issue,  it  could  have 
«hown,  by  the  most  plenary  proof,  that  the  presidents  of  insurance 
companies  in  the  city  of  Boston  are  generally  held  out  to  the  public 
by  those  companies  as  their  agents,  empowered  to  receive  and 
assent,  either  orally  or  in  writing,  to  proposals  for  insurance,  and 
to  bind  their  principals  by  such  assent. 

Nor  do  we  deem  it  essential  to  the  existence  of  a  binding  contract 
to  make  insurance,  that  a  premium  note  should  have  been  actually 
signed  and  delivered.  The  promise  of  the  plaintiffs  to  give  a  note 
for  the  premium  was  a  sufficient  consideration  for  the  promise  to 
make  a  policy.  It  is  admitted,  that  the  usage  is  to  deliver  the 
note  when  the  policy  is  handed  to  the  assured.  If  the  defendants 
had  tendered  the  policy,  we  have  no  doubt  an  action  for  not  deliver- 
ing the  premium  note  would  have  at  once  lain  against  the  plaintiffs; 
and  we  think  there  was  a  mutual  right  on  their  part,  after  a  tender 
of  the  note,  to  maintain  an  action  for  non-delivery  of  the  policy. 
In  Tayloe  v.  The  Mutual  Fire  Ins.  Co.  (9  How.  390)  it  was  held 
that  a  bill  in  equity  for  the  specific  performance  of  a  contract  for  a 
policy  could  be  maintained.  And  it  being  admitted  that  in  this 
case  the  defendants  would  be  liable  as  for  a  total  loss  on  the  policy, 
if  issued  in  conformity  with  the  contract,  no  further  question  re- 
mained to  be  tried,  and  it  was  proper  to  decree  the  payment  of 
the  money,  which  would  have  been  payable  on  the  policy  if  it  had 
been  issued. 

The  decree  of  the  circuit  court  is  affirmed. 


Edward  Field,  Plaintiff  in  Error^  t;.  Pardon  G.  Sbabitrt. 

(Two  cases.) 

19  H.  323. 

Pateht  fob  Land  kot  Impeaohable  at  Law  fob  Fbaud. 

1.  Where  a  patent  or  grant  for  land  isBnes  from  the  government,  either  hy  the  legis- 
lative or  ezecative  branch,  it  can  only  be  impeached  for  fraud  at  the  suit  of  the 
government. 
Vol.  i— 46 
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2.  Hence  do  such  qaestion  can  be  raised  in  an  action  of  ejectment. 

3.  Under  the  statutes  of  California  of  March  26. 1851.  and  March  26,  1852,  the  defend- 
ants bring  themselves  in  this  case  within  their  requirements,  and  plaintiflb  do  not. 
The  facts  considered. 

Writ  of  error  from  the  circuit  court  for  the  district  of  Ofeklifornia. 
The  case  is  stated  in  the  opinion. 

Mr,  Lockwoody  for  plaintiff  in  error. 

Mr,  HoUaday,  for  defendants. 

[  *  324  ]       *  Mr.  Justice  Wayne  delivered  the  opinion  of  the  court. 
This  case  has  been  brought  to  this  court  by  writ  of  error 
from  the  circuit  court  of  the  United  States  for  the  district  of  Cali- 
fornia. 

The  circumstances  disclosed  by  the  record,  and  the  documentary 
evidence  introduced  by  the  parties  in  support  of  their  respective 
rights  to  the  land  in  controversy,  make  an  extended  statement 
necessary,  in  order  that  the  points  decided  may  be  understood. 
'  The  defendant  in  error  brought  into  the  circuit  court  an  action 
of  ejectment  against  Wyman  and  others,  tenants  of  the  plaintiff 
in  error,  to  recover  the  possession  of  lot  No.  464,  it  being  a  subdi- 
vision of  a  lot  of  one  hundred  varas  square,  numbered  456,  of  the 
San  Francisco  beach  and  water  lots.  Field,  the  plaintiff  in  error, 
was  admitted  to  defend,  and  a  verdict  having  been  given  for  the 
plaintiffs  below,  it  was  agreed  by  a  stipulation  in  the  record  that 
this  writ  of  error  should  be  prosecuted  by  Field  alone,  without 
joining  the  other  defendants. 

Both  parties  claimed  title  under  an  act  of  the  legislature  of  Cal- 
ifornia, passed  the  26th  March,  1861,  entitled  ''An  act  to  provide 
for  the  disposition  of  certain  property  of  the  State  of  California," 
the  provisions  of  which,  so  far  as  they  relate  to  this  cause,  are  as 

follows : 
[  *  325  ]       *  The  first  section  of  the  act  describes  the  land  to  be 

disposed  of;  and  the  second  section  is,  that  ''  the  use  and 
occupation  of  all  the  land  described  in  the  first  section  of  the  act  in 
hereby  granted  to  the  city  of  San  Francisco  for  the  term  of  ninety- 
Bine  years  from  the  date  of  this  act,  except  as  hereinafter  pro- 
vided ;  all  the  lands  mentioned  in  the  first  section  of  this  act, 
which  have  been  sold  by  authority  of  the  ayuntamiento,  or  tuwn 
or  city  council,  or  by  an  alcalde  of  the  said  town  or  city,  at  public 
auction,  in  accordance  with  the  terms  of  the  grant  known  a^  Kear- 
ney's grant  to  the  city  of  San  Francisco,  or  which  have  been  sold 
or  granted  by  any  alcalde  of  the  said  city  of  San  Francisco,  and 
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confirmed  by  the  ayuntamiento,  or  town  or  city  council  thereof;  and 
also  registered  or  recorded  in  some  book  of  record  now  in  the  office  or 
custody  or  control  of  the  recorder  of  the  county  of  San  Francisco^  on 
or  before  the  third  day  of  Aprils  A,  D,  one  thousand  eight  hundred 
and  fifty  ^  shall  be  and  the  same  are  hereby  granted  and  confirmed  to 
the  purchaser  or  purchasers  or  grantees  aforesaid^  by  the  State  relin- 
quishing the  use  and  occupation  of  the  same  and  her  interests  therein 
to  the  said  purchasers  or  grantees^  and  each  of  them^  their  heirs  and 
assigns,  or  any  person  or  persons  holding  under  them,  for  the  term  of 
ninety-nine  years  from  and  after  the  passage  of  this  act,'* 

Sec.  3.  **  That  the  original  deed,  or  other  written  or  printed  in- 
strument of  conveyance,  by  which  any  of  the  lands  mentioned  in  the 
first  section  of  this  act  were  conveyed  or  granted  by  such  common 
council,  ayuntamiento,  or  alcalde,  and  in  case  of  its  loss,  or  not 
being  within  the  control  of  the  party,  then  a  record  copy  thereof, 
or  a  record  copy  of  a  material  portion  thereof,  properly  authenti- 
cated, may  be  read  in  evidence  in  any  court  of  justice  in  this  State, 
upon  the  trial  of  any  cause  in  which  the  contents  may  be  important 
to  be  proved,  and  shall  he  prima  facie  evidence  of  title  and  posses- 
sion, to  enable  the  plaintiff  to  recover  the  possession  of  the  land  so 
granted." 

Kearney's  grant  mentioned  in  the  act  was  read  in  evidence  at  the 
trial  by  the  plaintiffs  in  the  action  ;  it  is  dated  March  10th,  184T> 
and  is  as  follows : 

**I,  Brigadier  General  S.  W.  Kearney,  governor  of .  California, 
by  virtue  of  authority  in  me  vested  by  the  president  of  the  United 
States  of  America,  do  hereby  grant,  convey,  and  release,  unto  the 
town  of  San  Francisco,  the  people  or  corporate  authorities  thereof, 
all  the  right,  title,  and  interest  thereof,  of  the  government  of  the 
United  States,  and  of  the  Territory  of  California,  in  and  to  the 
beach  and  water  lots  on  the  east  front  of  said  town  of  San  Fran- 
cisco, including  between  the  points  known  as  the  Rincon  and  Fort 
Montgomery,  excepting  such  lots  as  may  be  selected  for 
the  use  of  the  general  *  government  by  the  senior  officers  [  *  326  ] 
of  the  army  and  navy  now  there,  provided  the  said  ground 
hereby  ceded  shall  be  divided  into  lots,  and  sold  by  public  auction 
to  the  highest  bidders,  after  three  months'  notice  previously  given. 
The  proceeds  of  said  sale  to  be  for  the  benefit  of  the  town  of  San 
Francisco."  ^^ 

It  was  agreed  by  the  parties  at  the  trial  that  the  lot  sued  for  is 
included  in  the  first  section  of  the  act  of  March  26,  1851,  already 
citeil,  and  also  within  the  locality  of  the  Kearney  grant ;  that  it  is 
no  part  of  any  government  reservation ;  and  that  on  the  9th  of 
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September,  1 850,  when  California  was  admitted  as  a  State  into  the 
Union,  the  lot  was  below  high-water  mark. 

In  order  to  show  themselves  entitled  to  the  lot  in  question  under 
the  second  section  of  the  act  cited,  the  plaintiffs  below  produced  the 
following  documents : 

1.  A  grant  by  John  W.  Geary,  first  alcalde  of  San  Francisco,  to 
Thomas  Sprague,  dated  January  3d,  1850,  reciting  th^  Kearney 
grant,  calling  it  a  **  decree,"  and  that  by  virtue  thereof,  and  by 
direction  of  the  ayuntamiento,  a  certain  portion  of  said  ground, 
duly  divided  into  lots  as  aforesaid,  after  notice,  as  required  by  the 
*'  decree  "  or  grant,  had  been  exposed  to  sale  at  public  auction,  in 
conformity  with  it,  on  the  3d  day  of  January,  1850  ;  and  that  one 
of  the  lots,  numbered  on  the  map  464,  had  been  sold  to  Thomas 
Sprague  for  |1,700,  for  which  he  had  paid  in  cash  $425,  and  had 
obliged  himself  to  pay  the  sum  of  $1,276  in  three  equal  install- 
ments, on  the  3d  of  April,  3d  of  July,  and  the  3d  of  October;  that 
Sprague  then  received  a  grant  for  the  lot  to  him,  his  heirs  and 
assigns,  forever,  of  all  the  estate  that  the  town  of  San  Francisco 
had  in  the  same^  as  fully  as  the  same  was  held  and  possessed  by  it, 
subject  to  a  proviso  that  the  grant  was  to  be  void  for  failure  to  pay 
the  installments. 

The  foregoing  document  or  grant  was  not  recorded  or  registered, 
nor  was  any  evidence  given  that  three  months'  notice  of  the  sale 
had  been  given,  other  than  the  recitals  in  the  grant. 

2.  The  plaintiff  introduced  a  deed  from  Sprague  to  Seabury, 
Gifford,  and  one  Horace  Gushee,  dated  May  17,  1850,  conveying 
to  them  in  fee  all  his  right  and  title  to  the  lot  sued  for,  and 
also  another  lot,  No.  450,  for  the  sum  of  $4,000,  with  a  provision 
that  they  should  pay  $1,560  of  the  installments  payable  to  the 
town. 

The  plaintiffs  then  introduced  a  deed  from  Hoi*ace  Gushee  to  the 
plaintiff  Parker,  conveying  to  Parker  in  fee  all  his  right  and  title 
to  the  water  lot  No.  464',  for  the  consideration  of  $100,  which  was 
dated  April  20th,  1855. 

Receipts  by  the  city  officers  for  three  of  the  installments 
[  *  327  ]  of  *  the  purchase  money,  dated  the  3d  April,  3d  July,  and 
3d  October,  were  endorsed  upon  the  grant. 

The  plaintiffs  then  rested  their  case  upon  the  foregoing  evidence. 

Two  grounds  of.  defense  were  relied  upon  by  the  defendants: 
First,  that  the  Geary  grant  was  not  within  the  act  of  March  26, 
1851,  for  want  of  the  notice  of  sale  required  by  the  Kearney  grant; 
and  also  that  it  had  never  been  registered  and  recorded,  as  the  act 
required,  in  some  book  of  record  now  in  the  office  now  in  the  cos- 
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tody  or  control  of  the  recorder  of  the  county  of  San  Francisco,  on 
or  before  the  third  day  of  April,  one  thousand  eight  hundred  and 
fifty.  Second,  that  the  defendants  and  those  under  whom  they 
claimed  had  a  good  title  to  the  premises  under  the  provisions  of  the 
act  of  March  26,  1851.  They  also  relied  upon  a  possession  of  the 
premises  for  more  than  five  years  prior  to  the  institution  of  the 
suit.  To  prove  their  title,  the  defendants  gave  in  evidence  the  fol- 
lowing document: 

1st.  A  grant  of  the  lot  one  hundred  varas  square,  (of  which  the 
lot  in  question  was  a  subdivision,)  dated  September  2Sth,  1848,  by 
Leavenworth,  alcalde  of  San  Francisco,  to  Parker,  upon  the  peti- 
tion of  the  latter,  both  written  on  the  same  sheet,  as  follows: 

^^To  T.  M.  Leavenworth^  alcalde  and  chief  magistrate^  district  San 

Francisco: 

**Tour  petitioner,  the  undersigned,  a  citizen  of  California,  re- 
spectfully prays  the  grant  of  a  title  to  a  certain  lot  of  land  in  the 
vicinity  of  the  town  of  San  Francisco,  containing  one  hundred  varas 
square,  and  bounded  on  the  north  by  Wa^fhington  street,  on  the  west 
by  a  street  dividing  said  lot  from  the  beach  and  water  survey,  on 
the  south  by  Clay  street,  and  on  the  east  by  unsurveyed  land,  and 
numbered  on  the  plan  marked  on  page  one  (1)  of  district  records  as 
four  hundred  and  fifty-six,  (456.)  William  C.  Parkbr." 

On  the  same  day  the  grant  was  made,  as  follows : 

*' Territory  op  California, 
''District  of  San  Francisco,  Sq(>t,  25,  A.  D.  1848. 

^'Enow  all  men  by  these  presents,  that  William  C.  Parker  has 
presented  the  foregoing  petition  for  a  grant  of  land  in  the  vicinity 
of  the  town  of  San  Francisco,  as  therein  described ;  therefore  I,  the 
undersigned,  alcalde  and  magistrate  of  the  district  of  San  Fran- 
ciscO;  in  Upper  California,  do  hereby  give,  «nd  grant,  and 
convey,  unto  the  said  William  C.  Parker,  his  *heirs,  and  [  *  328  ] 
assigns,  forever,  the  lot  of  ground  as  set  forth  in  the  peti- 
tion, by  a  good  and  sufficient  title,  in  consonance  with  the  estab- 
lished customs  and  regulations,  being  one  hundred  varas  square^ 
lying  and  being  situated  in  the  eastern  vicinity  of  San  Francisco, 
and  outside  the  limits  of  the  water  lot  survey. 

^'In  testimony  whereof,  I  have  hereunto  set  my  hand,  as  alcalde 
and  chief  magistrate  of  the  district  aforesaid. 

^'Done  at  San  Francisco,  the  day  and  year  above  written. 

**T.  M.  Leavenworth. 
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^'Recorded  in  the  alcalde's  office,  in  book  F  of  land  titles,  on 
page  number  18,  at  10^  o'clock  a.  m.,  November  28,  1849. 
''Office  First  Alcalde,  A.  Bowman,  Beg.  CVhr 

Then  the  defendants  called  Parker  as  a  witness,  to  prove  the  exe- 
cution of  the  grant  in  the  manner  and  at  the  time  as  has  been  just 
stated,  producing  at  the  same  time  a  deed  from  Parker  to  Leaven- 
worth, dated  the  26th  September,  1848,  and  Parker  certified  it  had 
been  executed  by  him. 

It  was  also  proved  that  Leavenworth  conveyed  the  premises  to 
George  W.  Wright,  by  deed  dated  the  1st  December,  1849.  Wright 
conveyed  one  undivided  half  of  the  lot  in  fee  to  Charles  T.  Botts, 
and  the  other  undivided  half  of  the  same  to  Edward  Field,  the  now 
plaintiff  in  error,  except  two  lots  or  subdivisions  of  the  same,  num- 
bered 467  and  468.  A  deed  from  Botts,  dated  1st  October,  1852,  to 
Joseph  C.  Palmer  and  Wright,  conveying  to  them  in  fee  the  one 
undivided  half  of  said  lot,  except  the  subdivisions  of  it  467  and  468, 
for  the  consideration  of  $40,000,  reciting  the  premises  conveyed  to 
be  ten  water  lots,  and  that  Botts  derived  title  through  the  deed 
from  Wright  to  him;  and  Palmer  then  conveyed  the  last-men- 
tioned premises  as  they  held  them  to  Field,  the  plaintiff  in  error, 
for  $75,000,  without  any  recital  of  the  preceding  conveyances,  and 
the  same  was  recorded  on  the  12th  January,  1853,  the  day  of  the 
execution  of  the  deed.  It  is  as  well  to  remark,  that  all  of  the  deeds 
just  mentioned  were  in  the  county  Recorder's  office.  It  was  also 
agreed  by  the  parties,  in  writing,  that  the  original  defendants  in 
the  action  were  in  possession  of  the  premises  under  leases  from 
Field,  the  plaintiff  in  error,  the  production  of  the  leases  being  dis- 
pensed with. 

The  defendants  also  gave  in  evidence  book  6  of  the  district  rec- 
ords, page  1,  kept  in  the  alcalde's  office,  and  as  such  turned  over  to 
the  recorder  of  the  county  of  San  Francisco,  upon  the  organizatioa 
of  that  office  in  May,  1850,  to  prove  from  it  that  there  had  been  a 
certificate  of  the  Leavenworth  conveyance  of  the  land  to 
[  *  329  ]  Parker,  contemporary  with  the  execution  of  it.  *  The 
'  authenticity  of  the  book  B  was  proved  by  the  testimony 
of  witnesses  who  had  been  connected  with  the  office  of  the  alcalde, 
and  afterwards  with  the  office  of  the  recorder  of  the  county.  Other 
testimony  was  also  introduced  by  the  defendants,  of  another  book, 
F,  kept  by  Alcalde  Geary,  the  predecessor  of  Leavenworth,  in 
which  grants  issued  by  his  predecessor  were  recorded  at  length , 
which  was  turned  over  to  the  county  recorder  at  the  same  time 
with  book  B,  in  which  there  was  a  literal  transcript  of  Parker's 
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original  petition  and  Leavenworth's  grant,  as  they  have  been  al- 
ready recited. 

The  defendants  also  gave  in  evidence  a  resolution  of  the  ayunta* 
niiento  or  town  council  of  San  Francisco,  of  the  11th  October,  1848, 
confirming  grants  of  Leavenworth  to  several  parcels  of  land  adja- 
cent to  the  town,  on  the  ground  that  Leavenworth  had  made  them 
for  tlie  purpose  of  raising  funds  to  defray  the  necessary  expenses 
of  the  town  and  district.  A  deed  from  the  board  of  California  land 
commissioners,  acting  under  the  act  of  May  18,  1853,  by  which 
they  were  authorized  to  sell  the  interest  of  the  State  in  the  San 
Francisco  beach  and  water  lot  property,  was  also  put  in  evidence 
by  the  defendants,  which  conveyed  in  fee  to  Joseph  Palmer  and 
Edward  C.  Jones  all  the  right,  title,  and  interest,  of  the  State  of 
California  in  the  aforesaid  ten  water  lots,  for  the  consideration  of 
$1,425.  It  was  also  proved  that  Palmer,  Cook  &  Co.,  of  which 
Palmer,  Wright,  and  Jones,  were  members,  commenced  improving 
the  lot  in  May,  1850,  more  than  five  years  before  the  commence-* 
ment  of  the  suit,  which  was  on  the  7th  June,  1855,  and  that  they 
shortly  afterwards  leased  it  to  one  Gordon,  who  erected  on  it  valu- 
able improvements;  and  that  they,  and  others  claiming  under 
them,  had  ever  since  occupied  the  premises. 

A  resolution  of  the  town  council,  passed  on  the  5th  October, 
1849,  requesting  the  alcalde  to  advertise  the  sale  at  the  earliost 
moment,  was  also  put  in  proof  by  the  defendants,  to  show  that  the 
Geary  grant  of  January  7,  1850,  had  been  made  without  three 
months'  notice  of  the  sale  having  been  given.  Then,  at  this  stage 
of  the  trial,  the  plaintiffs  were  permitted  to  discredit  the  fact  that 
Leavenworth's  grant  to  Parker  had  been  recorded,  as  has  beea 
stated,  by  showing  that  there  had  been  mistakes  in  recording 
grants  in  the  book  of  records,  and  that  there  were  several  entries 
in  the  book  purporting  to  be  copies  of  grants  by  Leavenworth  in 
1849,  after  he  went  out  of  office,  which  the  court  permitted  to  be 
done — the  defendants  objecting — on  the  -ground  that,  by  reading 
from  the  book  the  grant  to  Parker,  the  defendants  had  made  the 
entire  book  evidence ;  and  (hat  the  plaintiffs  might  read  other  entries 
in  it,  without  any  proof  that  the  grants  had  been  issued,  or 
in  fact  dated,  in  the  year  1849.  The  *  court  also  permitted  [  *  330  ] 
Parker,  the  original  grantee  of  Leavenworth,  to  be  exam- 
ined as  a  witness  ;  and  also  Clark,  a  member  of  the  town  council, 
to  prove  that  there  had  been  fraud  in  the  issue  and  confirmation 
of  the  Leavenworth  grant.  And  upon  the  defendants  objecting  to 
the  admissibility  of  such  evidence,  the  court  overruled  their  objec- 
tion, saying  ''that  the  act  of  March  26,  1851,  under  which  the 
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plaintiffs  and  defendants  claimed  to  have  a  title  to  the  premises 
in  dispute,  was  intended  to  confirm  only  honest  titles,  and  that  the 
plaintiff  might  impeach  the  Leavenworth  grant  to  Parker,  and  the 
confirmation  of  it  hy  the  town  council,  by  showing  fraud."  And 
under  this  ruling  of  the  court,  the  plaintiffs  were  permitted  to  read 
as  evidence  from  the  books  of  records  B  and  F,  and  from  other 
books  purporting  to  be  minutes  of  grants  made  by  Leavenworth  to 
one  Clark,  to  Jones  and  Buchelin,  prior  to  October  11,  1848,  in- 
tending to  show  by  them  that  the  members  of  the  council  who 
voted  for  the  resolution  of  that  date  held  divers  grants  which  were 
confirmed  by  it,  and  had  therefore  acted  fraudulently.  And  that 
was  done  without  any  proof  of  identity  between  the  supposed  gran- 
tees and  other  members  of  council,  and  without  producing  any 
originals  of  the  supposed  grants,  or  proving  that  any  such  grants 
were  made.  The  witnesses,  however,  introduced  to  prove  fraud 
in  the  issue  of  the  Leavenworth  grants  denied  positively  that  it 
existed. 

We  do  not  think  a  more  extended  statement  from  the  record 
necessary  for  the  conclusion  at  which  we  have  arrived  in  this  case. 
That  which  has  been  given  is  sufficient  for  the  construction  of  the 
act  of  March  26,  1851,  under  which  both  pai*ties  claim  the  prem- 
ises in  dispute,  and  for  the  decision  of  the  exception  taken  by  the 
defendants  to  the  ruling  of  the  court  in  respect  to  the  admissibility 
of  witnesses  to  prove  that  Leavenworth  had  practiced  a  fraud  in 
issuing  a  grant  to  Parker  for  the  lot  456. 

It  is  admitted,  that  neither  the  plaintiff  nor  defendant  could 
claim  a  title  to  any  part  of  that  lot  under  these  alcalde  grants,  un- 
less they  can  be  brought  within  the  act  of  March  26, 1851.  (Laws 
of  California,  764.)  The  court  below  said,  in  its  charge  to  the 
jury,  that  neither  of  the  alcaldes  had  any  power  to  grant  land,  and 
that  no  estate  passed  by  either  of  their  grants.  These  documents 
are  only  to  be  considered  as  earmarks  to  designate  the  legislative 
grantees^  who  were  intended  to  take  under  the  act  of  March  26, 
1851.  Both  parties  in  the  suit  bringing  themselves  within  the 
classes  designated,  the  defendants,  being  in  possession,  as  has  been 
ascertained  by  the  evidence,  wovld  on  principles  of  law  be  entitled  to 
a  verdict.  In  this  the  court  was  correct;  and  its  first 
[  *  331  ]  obligation,  when  the  case  was  *  submitted  to  the  jury, 
was  to  determine,  by  its  construction  of  the  act,  whether 
•  both  parties  or  either  of  them  had,  by  their  documentary  evidence^ 
been  brought  within  the  classes  of  grantees  designated  by  the  act. 
This,  however,  it  did  not  do;  but  leaving  that  question  undecided, 
after  permitting  the  plaintiffs  to  introduce  witnesses  to  prove  that 
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the  Leavenworth  grant  had  been  fraudulently  issued  by  him,  it 
submitted  the  case  to  the  jury,  making  it  not  only  competent  to 
find  the  fact  of  fraud,  but  constituting  the  jurors  judges  of  the  legal 
question,  whether  the  plaintiff  who  had  alleged  the  fraud  was 
within  the  classes  of  grantees  which  the  legislature  meant  to  con- 
firm, and  that  the  defendant's  alcalde  grant  was  not  compre- 
hended by  the  legislative  act — thus  giving  to  a  party  who  might 
not  be  able  to  claim  a  title  under  the  act  a  chance,  by  the  verdict 
of  a  jury,  to  dispossess  another,  also  without  a  title  under  it,  who 
had  just  been  said  by  the  court,  in  a  controversy  between  them  for 
the  land,  would  be  entitled  to  a  verdict  in  virtue  of  his  being  in 
possession  of  it.  If  the  plaintiff  had  no  title  under  the  act,  though 
the  defendant  also  was  without  oue,  the  former  could  have  no  com- 
plaint against  him,  nor  any  legal  right  to  recover  in  ejectment 
land  of  which  the  defendant  was  in  possession.  The  court,  in  this 
part  of  its  ruling,  made  the  charge  of  fraud  the  turning  point 
in  the  case,  and  not  the  right  of  title  to  the  premises,  by  the  con- 
struction of  the  act  under  which  both  parties  claimed  a  title,  and 
by  which  it  had  said  either  could  only  claim.  The  result  was,  the 
jury,  having  been  so  instructed,  found  a  verdict  for  the  plaintiff 
upon  the  question  of  fraud,  without  any  instruction  in  any  part  of 
its  charge  that  he  claimed  a  title  from  an  alcalde's  grant,  which 
was  within  the  act  of  March  26,  1851,  or  that  the  defendant  was 
without  one,  unless  it  be  the  court's  intimation  to  the  jury  that  the 
defendant  might  be  considered  as  having  no  title  under  the  act, 
if  they  should  find  that  there  had  been  fraud  in  the  issue  of  his 
alcalde  grant,  or  in  the  confirmation  of  it.  The  court's  construction 
of  the  rights  of  the  parties  under  the  act  should  have  been  inde- 
pendent of  the  question  of  fraud.  The  evidence  which  it  allowed 
to  be  given  of  it  was  inadmissible,  and  the  finding  of  the  jury  is  of 
no  weight  in  the  case.  Fraud,  as  it  is  sometimes  said,  '^vitiates 
every  act" — correctly,  too,  when  properly  applied  to  the  subject- 
matter  in  controversy,  and  to  the  parties  in  it,  and  in  a  proper 
forum.  For  instance,  as  when  one  of  them  charges  the  other  with 
an  actual  fraud;  or  when  one  of  them,  by  his  omission  to  do  an  act 
in  time,  which  he  ought  to  have  done,  as  in  not  having  recorded  a 
deed,  the  other,  without  any  knowledge  of  its  esiistence,  becomes 
in  good  faith  a  purchaser  of  the  same  property ;  in  such 
a  case  a  claim,  *  under  the  unregistered  deed,  is  said  to  be  [*  332  ] 
fraudulent  and  void  against  a  subsequent  bona  fide  pur- 
chaser without  notice.  But  in  that  case,  the  latter  gains  a  legal 
preference  by  the  court's  construction  of  the  registry  act,  under 
which  the  first  deed  ought  to  have  been  recorded,  and,  as  a  matter 
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of  law,  RO  instructs  the  jury.  But  these  cases  are  not  applicable  to 
the  case  in  hand.  Those  are  cases  where  the  actual  or  constructive 
fraud  grows  out  of  the  conduct  of  parties  directly  to  each  other,  or 
is  consequential  from  such  conduct. 

This  case  involves  directly  the  point  whether^  when  a  grant  or 
patent  for  land,  or  legislative  confirmation  of  titles  to  land,  has 
been  given  by  the  sovereignty  or  legislative  authority  only  having 
the  right  to  make  it,  without  any  provision  having  been  made  in 
the  patent  or  by  the  law  to  inquire  into  its  fairness  as  between  the 
grantor  and  grantee,  or  between  third  parties,  a  third  party  cannot 
raise  in  ejectment  the  question  of  fraud  as  between  the  grantor  and 
grantee,  and  thus  look  beyond  the  patent  or  grant. 

We  are  not  aware  that  such  a  proceeding  is  permitted  in  any  of 
the  courts  of  law.  In  England,  a  bill  in  equity  lies  to  set  aside 
letters  patent  obtained  from  the  king  by  fraud,  (Att.  Gten.  v.  Ver- 
non, 277,  370;  the  same  case,  2  Ch.  Rep.  353.)  and  it  would  in  the 
United  States ;  but  it  is  a  question  exclusively  between  the  sover- 
eignty making  the  grant  and  the  grantee.  But  in  neither  could  a 
patcDt  be  collaterally  avoided  at  law  for  fraud.  This  court  has 
never  declared  it  could  be  done.  Stoddard  v.  Chambers  (2  How. 
284)  does  not  do  so,  as  has  been  supposed.  In  that  case,  an  act  of 
congress  confirming  titles,  excepted  cases  where  the  land  had  pre- 
viously been  located  by  any  other  person  than  the  confirmee,  under 
any  law  of  the  United  States,  or  had  been  surveyed  and  sold  by  the 
United  States ;  and  this  court  held  that  a  location  made  on  land 
reserved  from  sale  by  an  act  of  congress,  or  a  patent  obtained  for 
land  so  reserved,  was  not  within  the  exception,  and  the  title  of  the 
confirmee  was  made  perfect  by  the  act  of  confirmation,  and  without 
any  patent,  as  against  the  prior  patent,  which  was  simply  void; 
and  this  valid  legal  title  enured  at  once  to  the  benefit  of  an  assignee 
of  the  confirmee.  In  this  connection  it  must  be  remembered  that 
we  are  speaking  of  patents  for  land,  and  not  of  transactions  between 
individuals,  in  which  it  has  been  incidentally  said,  by  this  court, 
that  deeds  fraudulently  obtained  may  be  collaterally  avoided  at  law. 
(Gregg  V.  Sayre,  8  Peters,  244;  Swayzer  v,  Burke,  12  Peters,  11.) 

But  we  are  also  of  the  opinion  that  the  act  of  March  26,  1851, 
to  provide  for  the  disposition  of  certain  property  of  the 
[  *  333  ]  *  State  of  California,  (Cal.  Laws,  764,)  makes  a  direct  grant 
of  all  lands  of  the  kind,  and  within  the  limits  mentioned 
in  the  act,  which  had  been  sold  or  granted  by  any  alcalde  of  the 
city  of  San  Francisco,  and  confirmed  by  the  ayuntamiento,  or  town 
or  city  council  thereof,  and  also  registered  or  recorded  in  some  book 
of  record  which  was  at  the  dcUe  of  the  act  in  the  office  or  custody  or 
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control  of  the  recorder  of  the  county  of  San  Francisco,  on  or  before 
the  third  day  of  April,  one  thousand  eight  hundred  and  fifty.  The 
words  of  the  statute  are,  '^that  all  the  lauds  meutioned  iu  the  first 
section  of  it  are  hereby  granted  and  confirmed  to  the  purchaser  or 
purchasers,  or  grantees  aforesaid,  by  the  State  relinquishing  the 
use  and  occupation  of  the  same^  and  her  interests  therein,  to  the 
said  purchasers  or  grantees,  and  each  of  them,  their  heirs  and 
assigns,  or  any  person  or  persons  holding  under  them,  for  the  term 
of  ninety-nine  years  from  and  after  the  passage  of  the  act."  This 
language  cannot  be  misinterpreted.  The  intention  of  the  legisla- 
ture is  without  doubt,  and  We  cannot  make  it  otherwise  by  suppos- 
ing any  condition  than  those  expressed  in  the  act ;  and  we  also 
think  that  the  registry  of  an  alcalde's  grant,  in  the  manner  and 
within  the  time  mentioned  in  the  act,  is  essential  to  its  confirma- 
tion under  the  act.  In  this  particular,  the  Kearney  grant,  under 
which  the  plaintijff  claimed,  was  deficient,  and  so  the  court  should 
have  instructed  the  jury  upon  the  prayer  of  the  defendant,  without 
the  qualification  that  the  entry  made  of  it  in  the  district  records 
was  a  registry  within  the  meaning  of  the  act.  We  do  not  deem  it 
necessary  to  say  more  in  this  case,  than  that,  in  our  view,  the  de- 
fendants have  brought  themselves,  by  their  documentary  evidence, 
completely  within  the  confirming  act  of  the  26th  March,  1850,  and 
that  the  court  should  have  so  instructed  the  jury,  as  it  was  asked 
to  do  by  their  counsel. 

The  judgment  of  the  court  below  is  reversed. 


W.  F.  Bbtan  and  Budolfhus  Bouse,  Plaintiffs  in  Error,  t;.  Bobsrt 

FOBSTTH. 

19  H.  334. 

Peoria  Settlsmsht  Bights— Statute  or  Limitatioss— Ambbioav  State  Papebs  as 

EVIDEHCE. 

1.  Where,  under  the  acts  of  1820  and  1823,  concerning  settlement  rights  to  Peoria  town 
lots,  a  claim  had  been  reported  favorably,  and,  nnder  the  act  of  1823,  a  survey  was 
made  in  1840.  and  a  patent  issued  in  1845,  the  title  of  this  patent  relates  back  to  1823. 

2.  It  is,  with  the  survey  and  other  documents,  superior  to  a  patent  on  an  ordinary  entry 
issued  in  1838,  which  contained  a  reservatioD  of  the  rights  of  all  persons  claiming 
under  the  act  of  1823. 

3.  But  such  junior  patent  is  sufficient  color  of  title  for  the  seven  years*  statute  of  lim- 
itations of  Illinois ;  and  the  time  under  that  statute  begins  to  run  from  the  date  of  the 
survey  in  1840,  because  from  that  date  the  other  party  had  a  title  on  which  ejectment 
could  have  been  maintained. 
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4.  The  report  of  Edward  Coles,  register  of  the  land  office  at  Edwardsville«  found  in  the 
American  State  Papers,  can  be  read  in  evidence  from  those  papers,  which  are  pnblic 
documents,  the  authority  of  which  is  not  open  to  controversy. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  northern  district 
of  Illinois. 

The  facts  are  stated  in  the  opinion. 

Mr.  BaUance  and  Mr.  Johnsony  for  plaintiffs  in  error. 
Mr,  WiUiams,  for  defendant. 

Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 

Forsyth  sued  Bryan  and  Rouse  in  ejectment  for  part  of  lot  No. 
*ly  in  the  town  of  Peoria,  in  the  State  of  Illinois.  The  action  was 
founded  on  a  patent  to  Forsyth,  from  the  United  States,  dated  the 
16th  day  of  December,  1845,  which  patent  was  given  in  evidence 
on  the  trial  in  the  circuit  court.  It  was  admitted  that  the  defend- 
ants were  in  possession  when  they  were  sued,  and  that  they  held 
possession  within  the  bounds  of  the  patent.  To  overcome  this 
prima  facie  title,  the  defendants  gave  in  evidence  a  patent  from 
the  United  States  to  John  L.  Bogardus,  containing  twenty-three 
acres,  dated  January  6th,  1838,  which  included  lot  No.  7.  To 
overreach  this  elder  patent,  the  plaintiff  relied  on  an  act 
[  *335  ]  of  congress,  passed  May  15,  *  1820,  for  the  relief  6f  the 
inhabitants  of  the  village  of  Peoria,  providing  that  every 
person  who  claims  a  lot  in  said  village  shall,  on  or  before  the  first 
day  of  October  next,  deliver  to  the  register  of  the  land  oflSce  for  the 
district  of  Edwardsville  a  notice  in  writing  of  his  or  her  claim ;  and 
it  was  made  the  duty  of  the  register  to  make  a  report  to  the  secre- 
tary of  the  treasury  of  all  claims  filed,  with  the  substance  of  the 
evidence  in  support  thereof,  and  also  his  opinion,  and  such  remarks 
respecting  the  claims  as  he  might  think  proper  to  make ;  which 
report,  together  with  a  list  of  the  claims  which,  in  the  opinion  of 
the  register,  ought  to  be  confirmed,  shall  be  laid  by  the  secretary 
before  congress,  for  their  determination. 

The  report  was  made,  and  laid  before  congress,  in  January,  1821. 
As  respected  lot  No.  T,  (a  part  of  which  is  in  dispute,)  the  register 
reported  that  Thomas  Forsyth  claimed  it;  that  it  was  three  hun- 
dred feet  square,  French  measure^  situate  in  the  village  of  Peoria, 
and  bounded  eastwardly  by  a  street,  separating  it  from  the  Illinois 
river ;  northwardly  by  a  cross  street,  westwardly  by  a  back  street, 
and  southwardly  by  a  lot  claimed  by  Jacques  Mette.  The  remark 
of  the  register  is:  ^'A  part  of  this  lot  must  have  been  embraced  by 
the  lot  claimed  by  Augustine  Bogue."     Rogue's  claim  (No.  2)  was 
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for  a  lot  of  about  an  arpent,  and  bounded,  says  the  register,  north- 
wardly by  a  lot  occupied  by  Maillette,  eastwardly  by  a  road  separ- 
ating it  from  Illinois  river,  and  southwardly  and  westwardly  by 
the  prairie. 

The  register  reported  on  seventy  lots  in  all.  A  survey  to  desig- 
nate boundaries  among  the  claimants  was  indispensable,  as  they 
were  in  considerable  confusion.  Congress  again  legislated  on  the 
subject,  by  act  of  March  3,  1823,  and  provided  that  each  of  the 
settlers,  whose  names  were  contained  in  the  report,  who  had  settled 
a  village  lot  prior  to  the  first  of  January,  1813,  should  be  entitled 
thereto ;  the  lot  so  settled  on  and  improved,  not  to  exceed  two  acres ; 
and  where  it  exceeded  two  acres,  such  claimant  should  be  confirmed 
in  a  quantity  not  exceeding  ten  acres.  It  was  made  the  duty  of  the 
surveyor  of  public  lands  for  the  district,  to  cause  a  survey  to  be  made 
of  the  several  lots,  and  to  designate  on  a  plat  thereof  the  lot  con- 
firmed and  set  apart  to  each  claimant,  and  forward  the  same  to  the 
secretary  of  the  treasury,  who  shall  (says  the  act)  cause  patents  to 
be  issued  in  favor  of  each  claimant,  as  in  other  cases. 

The  survey  was  made  in  1840,  by  order  of  the  surveyor  general 
of  Illinois  and  Missouri,  which  was  duly  returned,  approved,  and 
recorded.  We  are  of  opinion  that  the  act  of  1823  conferred 
on  the  grantee  an  incipient  title,  and  reserved  to  the  *  ex-  [  *  336  ] 
ecutive  department  administering  the  public  lands  the 
authority  to  settle  the  boundaries  by  actual  survey  among  the 
claimants;  and  until  this  was  done,  the  courts  of  justice  could  not 
interfere  and  establish  boundaries.  It  was  competent  for  congress 
to  provide,  that  before  a  title  should  be  given  to  a  confirmee,  the 
exact  limits  of  his  confirmation  should  be  ascertained  by  a  survey 
executed  by  authority  of  the  United  States.  (West  v.  Cochran,  17 
How.  415.) 

When  the  surveys  were  made,  and  the  plats  returned  and  ap- 
proved, and  recorded  by  the  surveyor  general  of  Illinois  and  Mis- 
souri, and  recognized  as  valid  at  the  general  land  o£Sce,  (as  the 
patent  to  Forsyth  shows  it  was,)  it  bound  the  parties  to  it,  the  con- 
firmee and  the  United  States ;  nor  can  either  side  be  heard  to  deny 
that  the  land  granted  by  the  act  of  1823  is  the  precise  lot  Forsyth 
was  entitled  to ;  such  being  the  settled  doctrine  of  this  court.  (Me- 
nard's Heirs  t;.  Massey,  8  How.  313.)  Neither  can  Bogardus  or  his 
assignee  deny  that  he  was  concluded  by  the  survey.  His  patent 
grants  the  land  to  him  in  fee,  ^' subject^  however,  to  all  the  rights 
of  any  and  all  persons  claiming  under  the  act  of  congress  of  3d 
March,  1823,  entitled  ^An  act  to  confirm  certain  claims  to  lots  in 
the  village  of  Peoria,  in  the  State  of  Illinois.' "     This  patent  is  the 
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only  title  set  up  by  the  defendants  below;  by  its  terms,  all  power 
to  perfect  the  title  of  Forsyth,  according  to  the  act  of  1823,  waa  re- 
served to  and  retained  by  the  department  of  public  lands,  as  effect- 
ually after  the  Bogardus  patent  was  issued  as  before. 

The  survey  having  bound  the  United  States,  and  concluded  Bo- 
gardus, Forsyth  had  a  title  by  virtue  of  the  acts  of  1820  and  1823, 
and  the  survey,  which  was  of  a  legal  character  ;  and  he  could  main- 
tain an  action  of  ejectment  on  it,  even  had  no  patent  issued.  This 
is  true  beyond  controversy,  if  the  action  had  been  prosecuted  in  a 
State  court,  where  the  State  laws  authorized  suits  in  ejectment  on 
imperfect  titles. .  (Ross  v.  Borland,  1  Pet.  655  ;  Chouteau  v.  Eck- 
hard,  2  How.  372.) 

But  it  is  insisted  that  in  the  courts  of  the  United  States  a  differ- 
ent rule  applies,  and  that,  as  a  patent  carries  the  fee,  it  is  the  better 
title.  The  case  of  Robinson  v.  Campbell,  (3  Wheat.  212,)  is  sup- 
posed to  be  to  this  effect.  There,  the  conflicting  patents  were  made 
by  the  commonwealth  of  Virginia,  and  the  defendant  attempted  to 
prove  that  a  settlement  had  been  made  on  the  land  in  dispute  by 
one  Fitzgerald,  and  which  preference  right  had  been  assigned  to 
Martin,  who  obtained  a  certificate  from  the  commissioners  for  ad- 
justing titles  to  unpatented  lands;  which  certificate  was  of  anterior 
date  to  the  junior  patent,  and  was  the  source  of  title.  Tt  was  noth- 
ing more  than  evidence  that  Martin  had  a  preference  to 
[  *  337  ]  purchase  the  land,  if  *  he  saw  proper  to  do  so ;  and  was 
not  competent  evidence  in  an  action  of  ejectment,  accord- 
ing to  the  laws  of  Virginia^  or  even  of  Tennessee.  It  was  not  aa 
entry  founded  on  consideration,  but  a  right  of  abating  an  equity  at 
the  discretion  of  the  settler.  Neither  in  Virginia  nor  Kentucky 
(where  the  Virginia  land  laws  prevail)  is  the  defendant  allowed  to 
go  behind  the  patent  in  a  court  of  law^  in  order  to  give  the  patent 
a  date  from  that  of  the  entry  on  which  the  patent  was  founded. 

The  question  here  is,  on  the  effects  of  acts  of  congress  confirming 
claims  to  lands  as  valid,  by  which  legislation  the  government  is 
concluded;  and  as  respects  these,  it  is  settled,  that  after  a  survey 
is  duly  made,  approved,  and  recorded  at  the  surveyor  general's 
office,  an  action  of  ejectment  may  be  maintained  on  such  titles  in 
the  courts  of  the  United  States.  It  is  a  good  prima  facie  title. 
(Stoddard  v.  Chambers,  2  How.  313;  Le  Boisi;.  Brammell,  4  How. 
456;  Bissell  v.  Penrose,  8  How.  317.)  In  Stoddard  v.  Chambers, 
this  court  held  ''that  a  confirmation  by  act  of  congress  vests  in  the 
confirmee  the  right  of  the  United  States,  and  a  patent,  if  issued, 
could  only  be  evidence  of  this.''  Other  cases  followed  this  decision. 
By  the  third  section  of  the  act  of  July  4,  1836,  it  is  provided  that 
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a  patent  shall  issue  to  the  confirmee  in  cases  confirmed  bj  that 
act.  In  this  respect,  the  provisions  of  the  acts  of  1823  and  1836 
are  alike. 

Of  course  the  patent  in  this  instance  can  relate  to  a  title  which 
is  valid  against  another  title  unaided  by  the  younger  patent. 

This  disposes  of  the  exception  taken  by  the  defendants  below,  to 
the  ruling  of  the  court,  that  Forsyth's  title  was  superior  to  that  of 
Bogardus. 

They  next  ask  the  court  to  instruct  the  jury,  that  by  the  laws  of 
Illinois  they  had  such  title  as  would  bar  an  action  of  ejectment  after 
seven  years,  accompanied  by  actual  residence  on  the  land  sued  for ; 
and  if  the  jury  believe  from  the  evidence  that  the  defendants  have 
so  long  had  said  possession,  the  plaintiff  cannot  succeed  in  this 
suit.  There  were  two  other  instructions  asked,  requiring  the  court 
to  instruct  the  jury  that  the  plaintiff's  action  was  barred  by  the  act 
of  limitations  of  twenty  years. 

The  court  refused  to  instruct  as  requested;  ^'^but,  on  the  con- 
trary, instructed  the  jury  that  the  patent  to  Bogardus  did  not  grant 
or  convey  the  ground  in  controversy ;  and  it  being  conceded  that  it 
was  the  only  title  the  defendant  had,  there  is  no  such  title  as  under 
the  statute  of  limitations  protects  the  possession  of  the  defendants." 
This  instruction  was  founded  on  an  exception  in  the  pat- 
ent to  Bogardus.  It  grants  to  him,  *  and  to  his  heirs  and  [  *  338  ] 
assigns  forever,  ''subject,  however,  to  all  the  rights  of  any 
and  all  persons  under  the  act  of  congress  of  March  3d,  1823,  entitled 
'An  act  to  confirm  certain  claims  to  lots  in  the  village  of  Peoria,  in 
the  State  of  Illinois.'" 

When  this  patent  was  made,  in  1838,  the  village  lots  had  not 
been  surveyed,  and  those  that  interfered  with  the  land  granted  to 
Bogardus  might  never  be  claimed.  Subject  to  this  contingency  he 
took  his  patent,  and  had  a  title  in  fee  till  1840,  when  the  village 
title  of  Forsyth  was  ripened  into  the  better  right.  After  that, 
those  claiming  under  Bogardus  held  the  position  of  one  who  claims 
protection  by  the  act  of  limitations  under  a  younger  patent  against 
an  elder  one.  He  has  only  the  appearance  of  title.  The  patent  to 
Bogardus  was  a  fee  simple  title  on  its  face,  and  is  such  title  as  will 
afford  protection  to  those  claiming  under  it,  either  directly,  or, 
having  a  title  connected  with  it,  with  possession  for  seven  years,  as 
required  by  the  statute  of  Illinois.  The  court  below  erred  in  cut- 
ting off  this  defense. 

In  the  progress  of  the  trial  in  the  circuit  court,  the  plaintiff 
offered  in  evidence  the  printed  report  of  Edward  Coles,  the  reg- 
ister of  the  land  office  at  Edwardsville,  as  found  in  the  American 
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State  Papers,  vol.  3,  from  pages  421  to  431,  inclusive,  to  which  the 
defendant  objected,  because  it  was  not,  without  proof  of  its  authen-  , 
ticity,  legal  evidence.     But  the  court  overruled  the  objection,  and 
the  report  was  given  in  evidence  to  the  jury,  to  which  ruling  the 
defendants  excepted. 

These  State  Papers  were  published  by  order  of  congress,  and 
selected  and  edited  by  the  secretary  of  the  senate  and  clerk  of  the 
house.  They  contain  copies  of  legislative  and  executive  documents, 
and  are  as  valid  evidence  as  the  originals  are  from  which  they  were 
copied ;  and  it  cannot  be  denied  that  a  record  of  the  report  of  Ed- 
ward Coles,  as  found  in  the  pointed  journals  of  congress,  could  be 
read  on  mere  inspection  as  evidence  that  it  was  the  report  sent  in 
by  the  secretary  of  the  treasury.  The  competency  of  these  docu- 
ments as  evideijce  in  the  investigation  of  claims  to  lands  in  the 
courts  of  justice  has  not  been  controverted  for  twenty  years,  and  is 
not  open  to  controversy. 

It  is  ordered  that  the  judgment  be  reversed,  and  the  cause 
remanded  for  another  trial. 

Mr.  Justice  McLean  dissenting. 

Some  time  during  the  late  war  with  England,  a  company  of 
militia  in  the  service  of  the  United  States,  at  Peoria,  in  Illinois, 
taking  offense  at  the  inhabitants  of  the  village,  burnt  it. 

Congress,  with  the  view  of  ascertaining  the  extent  of  the  injury 
and  the  names  of  the  sufferers,  on  the  15th  May,  1820, 
[*339]  *  passed  an  act,  *Hhat  every  person,  or  the  legal  repre- 
sentatives of  every  person,  who  claims  a  lot  or  lots  in  the 
village  of  Peoria,  in  the  State  of  Illinois,  shall,  on  or  before  the 
first  day  of  October  next,  deliver  to  the  register  of  the  land  office 
for  the  district  of  Edwardsville  a  notice  in  writing  of  his  or  her 
claim ;  and  it  shall  be  the  duty  of  the  said  register  to  make  to  the 
secretary  of  the  treasury  a  report  of  all  claims  filed  with  the  said 
register,  with  the  substance  of  the  evidence  thereof;  and  also  his 
opinion,  and  such  remarks  respecting  the  claims  as  he  may  think 
proper  to  make ;  which  report,  together  with  a  list  of  the  claims 
which  in  the  opinion  of  the  said  register  ought  to  be  confirmed, 
shall  be  laid  by  the  secretary  of  the  treasury  before  congress,  for 
their  determination." 

The  report  was  made,  as  required  in  the  above  act,  by  E.  Coles, 
esq.,  register,  on  the  10th  of  November,  1820.  By  that  report, 
No.  7,  Thomas  Forsyth  claims  *'a  lot  of  three  hundred  feet  in  front 
by  three  hundred  feet  in  depth,  French  measure,  in  the  village  of 
Peoria,  and  bounded  eastwardly  by  a  street  separating  it  from  the 
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lUiDois  river,  northwardly  by  a  cross  street,  westwardly  by  a  back 
street,  and  southwardly  by  a  lot  claimed  by  Jacques  Mette." 

On  the  3d  of  March,  1823,  Congress  passed  an  act,  which  de- 
,claro8,  "that  there  is  hereby  granted  to  each  of  the  French  and 
Canadian  inhabitants,  and  other  settlers,  in  the  village  of  Peoria, 
in  the  State  of  Illinois,  whose  claims  are  contained  in  a  report  made 
by  the  register  of  the  land  office  at  Edwardsville,  in  pursuance  of 
the  act  of  Congress  approved  May  the  15th,  1820,  and  who  had  set- 
tled a  lot  in  the  village  aforesaid  prior  to  the  1st  day  of  January, 
1813,  and  who  had  not  heretofore  received  a  confirmation  of  claims 
or  donation  of  any  tract  of  land  or  village  lot  from  the  United  States, 
the  lot  so  settled  on  and  improved,  where  the  same  shall  not  exceed 
two  acres." 

The  second  section  made  it  the  duty  of  the  surveyor  of  the  public 
lands  of  the  United  States,  for  that  district,  to  cause  a  survey  to  be 
made  of  the  several  lots,  and  to  designate  on  a  plat  thereof  the  lot 
confirmed  and  set  apart  to  each  claimant,  and  forward  the  same  to 
the  secretary  of  the  treasury,  who  shall  cause  patents  to  be  issued 
in  favor  of  such  claimants,  as  in  other  cases. 

In  the  action  of  ejectment  brought  by  Forsyth,  as  above  stated, 
to  recover  possession  of  lot  No.  7,  described,  it  was  agreed  that 
upon  the  trial  it  shall  be  admitted  that  the  plaintiff  has  the  title  of 
Thomas  Forsyth  in  and  to  the  land  sued  for,  by  descent,  and  pur- 
chase, and  conveyance;  and  also  that  the  defendants  have  had  the 
actual  possession  of  the  land  for  which  they  are  respect- 
ively sued,  by  residence  thereon,  for  ten  *  years  next  pre-  [  *340  ] 
ceding  the  commencement  of  the  suit ;  and  that  John  L. 
Bogardus,  under  whom  they  claim,  had  possession  of  the  southeast 
fractional  quarter  of  section  nine,  in  township  eight  north,  of  range 
eight  east,  upon  which  the  land  sued  for  is  situated,  claiming  the 
same  under  pre-emption  right  more  than  twenty  years  before  the 
commencement  of  these  suits,  but  he  never  had  the  actual  posses- 
sion of  that  part  of  said  fractional  quarter  section  sued  for;  and 
that  said  "defendants  respectively  had  vested  in  them^  before  the 
commencement  of  this  suit,  all  the  right  of  Bogardus." 

A  patent  was  issued  to  Bogardus  for  the  southern  fractional  quar- 
ter of  section  nine,  in  township  eight  north,  of  range  east,  contain- 
ing twenty-three  acres  and  ninety-three  hundredths  of  an  acre,  &c. ; 
"subject,  however,  to  all  the  rights  of  any  and  all  persons  claiming 
under  the  act  of  congress  of  3d  March,  1823,  entitled  ^An  act  to 
confirm  certain  claims  to  lots  in  the  village  of  Peoria,  in  the  State 
of  Illinois.'" 

The  defendants  rely  on  the  statute  of  limitations  of  1827;  which 
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requires  that  the  possession  should  be  by  actual  residence  on  the 
land,  under  a  connected  title  in  law  or  equity,  deducible  of  record 
from  the  United  States. 

The  court  instructed  the  jury  that  the  title  claimed  under  Bogar- 
dus  did  not  protect  them  under  the  statute. 

This  is  held  T>y  this  court  to  be  an  error,  for  which  the  judgment 
is  reversed. 

The  error  of  the  court  consists  in  giving  a  construction  not  only 
to  a  written  instrument,  but  to  a  patent.  That  it  is  the  province  of 
the  court  to  construe  such  a  paper,  will  not  be  controverted.  The 
patent  conveyed  to  Bogardus  the  land  described,  ''subject,  however, 
to  all  the  rights  of  any  and  all  persons  claiming  under  the  act  of 
congress  of  the  3d  March,  1823,  entitled  'An  act  to  confirm  certain 
claims  to  lots  in  the  village  of  Peoria,  in  the  State  of  Illinois.' " 

The  lot  in  controversy  was  claimed  under  the  act  of  1823,  which 
declared,  "that  there  is  hereby  granted  to  each  of  the  French  and 
Canadian  inhabitants,  and  other  settlers,  in  the  village  of  Peoria, 
in  the  State  of  Illinois,  whose  claims  are  contained  in  a  report  made 
by  the  register  of  the  land  office  at  Edwardsville,  in  pursuance  of 
the  act  of  congress  approved  May  15th,  1820,  and  who  had  settled 
a  lot  in  the  village  aforesaid  prior  to  the  Ist  of  January,  1813,  and 
who  have  not  heretofore  received  a  confirmation  of  claims  or  dona- 
tion of  any  tract  of  land  or  village  lot  of  the  United  States,  the  lot 
so  settled  upon  and  improved,  where  the  same  shall  not  exceed  two 
acres,"  &c. 

The  right  made  subject  to  the  patent  was  a  legal  right ; 
[  *  341  ]  it  *  was  a  grant  by  congress,  which  this  court  has  recog- 
nized as  the  highest  grade  of  title.    A  patent  is  issued  by  a 
ministerial  officer,  who  is  subject  to  error,  but  the  legislative  action 
is  not  to  be  doubted. 

The  survey  of  the  lot  was  not  made  until  1st  September,  1840, 
and  the  patent  was  issued  to  Forsyth,  December  16,  1845. 

In  the  case  of  Ballance  v.  Forsyth,  (13  Howard,  24,)  this  court 
say:  "If  the  patent  to  Bogardus  be  of  prior  date,  the  reservation 
in  the  patent,  and  also  in  his  entry,  was  sufficient  notice  that  the 
title  to  those  lots  did  not  pass ;  and  this  exception  is  sufficiently 
shown  by  the  acts  of  the  government."  And  again:  "The  statute 
did  not  protect  the  possession  of  the  defendant  below.  His  patent 
excepted  those  lots ;  of  course,  he  had  no  title  under  it  for  the  lots 
excepted." 

Until  the  case  before  us  was  reversed  for  error  by  the  district 
judges  who  conformed  to  the  above  decision,  I  did  not  suppose  that 
any  one  could  doubt  the  correctness  of  the  decision.     Bogardus,  in 
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1838,  took  a  grant  from  the  United  States,  subject  to  Forsyth's 
right,  thereby  recognizing  it,  and  consequently  from  that  time  he 
held  it  in  subordination  to  Forsyth's  title.  If  it  be  admitted  that 
the  fee  did  not  pass  to  Forsyth  until  the  patent  issued  in  1845,  the 
patent  had  relation  back  to  the  act  of  1823,  and-operated  from  that 
time.  The  report  of  the  register  defined  the  boundaries  of  the  lot 
as  specifically  as  the  survey,  by  reason  of  which,  the  lot  was  as  well 
known,  it  is  presumed,  to  the  public,  before  the  survey  as  after- 
wards.    This  may  not  have  been  the  case  with  all  the  lots. 

Let  any  one  read  the  patent  to  Bogardus,  and  ask  himself  the 
question,  whether  the  United  States  intended  to  convey  the  lots  to 
which  the  patent  was  made  subject,  and  the  answer  must  be,  that 
they  did  not.  By  the  act  of  1823,  they  granted  those  lots  to  the 
French  settlers,  who,  by  the  report  of  the  register,  were  entitled 
to  them  under  the  act  of  1820.  It  would  have  been  an  act  of  bad 
faith  in  the  government,  after  the  act  of  1823,  to  convey  any  one 
of  those  lots;  and,  on  reading  the  patent,  it  is  clear  they  did  not 
intend  to  convey  any  one  of  them.  It  is  said,  suppose  the  French 
settlers  had  not  claimed  the  lots,  would  not  Bogardus  have  had  a 
right  to  .them?  Such  a  supposition  cannot  be  raised  against  the 
facts  proved.  The  title  of  Forsyth  was  of  prior  date,  and  of  a 
higher  nature,  than  that  of  Bogardus.  His  title  was  subordinate, 
as  expressed  upon  its  face. 

In  the  case  of  Hawkins  v.  Barney's  Lessee,  (9  Curtis,  428,)  the 
same  question  was  before  this  court.  Barney  conveyed  fifty  thou- 
sand acres  of  land,  in  Kentucky,  to  Oliver;  some  time  after- 
wards, Oliver  reconveyed  the  same  tract  to  Barney,  in 
*  which  deed  were  recited  several  conveyances  of  parcels  [  *  342  ] 
of  the  tract  to  several  individuals,  and  particularly  one 
of  11,000  acres,  to  one  Berriman.  Barney  brought  an  ejectment 
against  Hawkins,  and  proved  that  he  had  entered  on  the  fifty  thou- 
sand acre  tract.  This  court  held  his  action  could  not  be  sustained, 
unless  he  proved  the  defendant  was  not  only  in  possession  of  the 
large  tract,  but  he  must  show  that  the  possession  was  not  upon  any 
one  of  the  tracts  sold  and  conveyed. 

To  apply  the  principle  to  the  case  before  us.  Had  Bogardus 
brought  an  action  of  ejectment  to  sustain  it,  he  must  have  proved 
the  trespasser  was  within  his  patent,  and  outside  of  any  one  of  the 
reserved  lots.  The  words,  ''subject  to  all  the  rights  of  any  persons 
under  the  act  of  1823,"  showed  that  those  rights  were  not  granted 
by  the  patent;  and  if  Bogardus  himself  could  not  have  recovered, 
it  is  strange  how  the  defendants  could  recover,  who  claim  to  be  in 
possession  under  his  patent. 
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The  agreed  case  admits  that  the  ^*  defendants  respectively  had 
vested  in  them,  before  the  commencement  of  this  suit,  all  the  right 
of  Bogardus."  But  whether  this  possession  under  the  right  of 
Bogardus  was  for  a  day  or  a  year,  is  howhere  shown  by  the  evi- 
dence; and  unless  I  am  mistaken,  the  statute  requires  a  seven 
years'  possession  under  title  to  protect  the  trespasser,  and  in  effect 
give  him  the  land. 

Bogardus  was  in  possession,  claiming  a  pre-emption,  but  I  do  not 
understand^  from  the  opinion  of  the  court,  that  such  a  possession 
will  run,  even  against  the  French  claimants.  Bogardus  himself 
was  a  trespasser  on  the  lands  of  the  United  States,  and  until  he 
received  his  patent  in  1838,  I  suppose  he  could  not  set  up  a  claim 
to  the  land  under  title. 

I  hold,  and  can  maintain,  that  the  instruction  of  the  district 
judge  was  right,  in  saying  that  the  patent  of  Bogardus  did  not 
grant  or  convey  the  ground  in  controversy.  And  if  it  did,  there 
was  no  such  possession  under  it,  which,  by  the  statute  of  limit- 
ations, protected  the  right  of  the  defendants. 


Charles  Ballangb,  Plaintiff  in  Error,  v.  Adolph  Papin  and  others. 

19  H.  342. 

Peobia  Settlkmekt  Lots — Iksuffioienct  of  tee  Map  of  Subvet  pboduced. 

The  titles  are  the  same  in  this  as  in  the  precediDg  case;  hut  the  map  of  the  sorvey  is 
wholly  iDsafficient  to  make  good  the  patent  issued  under  the  act  of  1823. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  northern  dis- 
trict of  Illinois,  and  the  matter  on  which  it  was  decided  is  stated 
in  the  opinion. 

Mr,  BaUancey  for  plaintiff  in  error. 

Mr.  WiUiams  and  Mr,  Oamble,  for  defendants. 

L  *  343  ]  *  Mr.  Justice  Catron  delivered  the  opinion  of  the  court. 
In  the  case  of  Charles  Ballance  against  Papin  and  At- 
chison, the  same  title  was  relied  on  by  the  defendant  below  (Bal- 
lance) that  was  set  up  in  defense  in  the  preceding  case  of  Forsyth 
V.  Bryan  and  Bouse.  The  plaintiff  sued  to  recover  a  village  lot  in 
Peoria,  No.  42,  confirmed  to  Fontaine,  in  right  of  his  wife,  Josette 
Cassarau,  dit  Fontaine.  A  plat  of  lot  No.  42  was  given  in  evi- 
dence, and  is  found  in  the  record,  but  no  certificate  of  the  surveyor 
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accompanies  this  plat,  and  without  such  certificate  there  is  no  evi- 
dence that  lot  No.  42  was  lawfully  surveyed.  The  act  of  1823  (sec. 
2)  required  that  a  survey  should  be  made  of  each  lot  confirmed  to 
the  claimant,  and  a  plat  thereof  forwarded  to  the  secretary.  The 
evidence  of  a  legal  United  States  survey  is  not  a  mere  plat,  without 
any  written  description  of  the  land  by  metes  and  bounds ;  neither 
the  plat,  nor  less  proof  than  a  written  description,  will  make  a 
record  on  which  a  patent  can  issue.  That  most  accurate  evidence 
of  separate  surveys  of  the  village  lots  of  Peoria  exists,  we  know; 
but  as  none  is  found  in  this  record  of  lot  No.  42,  it  follows,  from 
the  reasons  given  in  the  previous  case,  that  no  title  was  adduced 
in  the  circuit  court  that  authorized  it  to  reject  the  instructions 
demanded  by  the  defendant;  that,  comparing  the  titles  of  the  par- 
ties by  their  face,  the  defendant's  was  the  better  one.  But  as  the 
same  question  of  the  application  of  the  act  of  limitations  arises  in 
this  case  as  it  did  in  the  former  one,  it  must  of  course  have  been 
reversed,  had  the  certificate  of  survey  been  found  in  the  record. 
We  therefore  order  that  the  judgment  be  reversed,  and  the  cause 
remanded  for  another  trial  to  be  had  therein. 

Mr.  Justice  McLban  dissented. 


The  United  States,  Appellants,  v,  Peealta. 

19  H.  343. 
California  Lakd  Claims. 

1.  Where  claimant  produces  record  evideDce  of  his  title,  and  the  only  question  is  of 
the  authority  of  the  Mexican  officers  to  make  the  grant,  the  prima  fade  presumption 
will  be  in  favor  of  the  power.  The  power  of  the  Mexican  territorial  governors  to 
grant  land  considered. 

2.  The  record  and  the  contemporary  parol  testimony  in  this  case  combine  to  show  that 
appellee's  claim  of  boundary  is  just. 

Appeal  from  the  district  court  for  the  southern  district  of  Cal- 
ifornia. 
The  case  is  stated  in  the  opinion. 

Mr.  GilUtt^  for  the  United  States. 

Mr.  Rose  and  Mr.  Bibb,  for  appellee. 

*  Mr.  Justice  Grier  delivered  the  opinion  of  the  court.     [  *  345  ] 
This  case  originated  before  the  commissioners  for  ascer- 
taining and  settling  private  land  claims  in  California. 
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Domingo  and  Vicente  Peralta  claimed  as  grantees  and  devisees 
of  their  father,  Luis  Peralta. 

The  documentary  evidence  filed  in  support  of  the  claim  consists 
of  a  true  copy  from  the  archives  in  the  office  of  the  surveyor  general 
of  California,  containing,  so  far  as  they  are  material  in  the  present 
inquiry,  the  following  averments: 

1.  The  petition  of  Luis  Peralta  to  the  governor  for  a  grant  of 
land,  extending  from  the  creek  of  San  Leandro  to  a  small  mountain 
adjoining  the  sea  beach,  at  the  distance  of  four  or  five  leagues,  for 
the  purpope  of  establishing  a  rancho,  dated  June  20,  1820. 

2.  The  decree  of  Governor  Sola,  therein  directing  Captain  Luie 
Antonio  Arguello  to  appoint  an  officer  to  place  the  petitioner  ia 
possession  of  the  lands  petitioned  for,  dated  August  3,  1820. 

3.  The  order  of  Captain  Arguello,  dated  August  10, 1820,  detail- 
ing Lieut.  Don  Ignacio  Martinez  for  that  purpose. 

4.  The  relinquishment  of  father  Narciso  Duran,  on  behalf  of  the 
mission  of  San  Jose^  of  any  claim  to  the  land,  and  reserving  the 
privilege  of  cutting  wood  on  the  same,  which,  he  says,  should 
remain  in  common,  dated  August  16,  1820. 

5.  Under  the  same  date,  the  return  of  Lieut.  Martinez,  upon  the 
order  to  give  the  possession,  describing  the  boundaries,  <fec. 

6.  The  decree  of  the  governor,  directing  a  portion  of  the  lands 
assigned  to  Luis  Peralta,  by  the  foregoing  act  of  possession,  to  be 
withdrawn,  upon  the  reclamation  of  the  mission  of  San  Francisco, 
who  claimed  that  the  said  portion  of  the  lands  was  then  in  the 
occupancy  of  the  mission  as  a  sheep  ranch. 

7.  The  consent  of  Father  Juan  Cabot  and  Paloz  Ordez,  ministers 
of  the  mission,  that  the  boundaries  of  the  land  solicited  by  Luis 
Peralta  should  be  established  at  the  rivulet,  at  the  distance  of  three 
and  a  half  to  four  leagues  from  the  rancho  house  of  the  mission. 

8.  The  return  of  Maximo  Martinez  upon  Governor  Sola's  second 
decree  for  the  delivery  of  possession,  filing  the  boundaries  in  accord- 
ance with  the  claim  of  the  mission,  at  a  rivulet  which  runs  down 
from  the  mountains  to  the  beach,  where  there  is  a  grove  of  willows, 
and  about  a  league  and  a  half  from  the  cerito  (little  mountain)  of 

San  Antonio,  in  the  direction  of  San  Leandro. 
[  *  346  ]       *  9.  A  document  dated  October,  1822,  and  signed  Sola, 

setting  out,  that  on  that  day  was  issued  in  favor  of  Ser- 
geant Luis  Peralta,  by  the  governor  of  the  province,  the  certify- 
ing document  for  the  land  which  has  been  granted  him,  as  appears 
by  the  writ  of  possession  which  was  given  him  by  the  lieutenant 
of  his  company,  Don  Ignacio  Martinez,  in  conformity  with  the 
orders  of  the  government. 
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10.  A  letter  from  Luis  Peralta,  protesting  against  the  claim  of 
the  mission,  dated  October  14th,  1820. 

11.  A  representation  from  Captain  Don  Luis  Arguello  to  the 
governor,  dated  June  23,  1821,  advocating  the  rights  of  Sergeant 
Peralta,  in  opposition  to  those  of  the  mission,  to  the  land  in  con- 
troversy; and,  lastly,  the  description  of  the  land  returned  by  Luis 
Peralta,  in  obedience  to  the  government,  of  the  7th  of  October,' 
1827. 

The  claimants  gave  in  evidence,  also,  the  original  grant  froni 
Governor  Sola  to  Luis  Peralta,  dated  18th  of  August,  1822 ;  the 
petition  of  Luis  Peralta  to  Governor  Arguello,  praying  the  restitu- 
tion of  the  lands  which  had  been  taken  from  him  on  the  demand 
of  the  mission;  and  the  decree  of  Arguello,  making  such  restitu- 
tion, and  directing  him  to  be  again  put  in  possession  by  the  same 
officer  who  had  executed  the  former  act  of  possession.  To  this 
order,  Maximo  Martinez  made  a  return,  duly  executed,  certifying 
that  the  grantee  had  been  newly  put  in  possession  of  the  place 
called  *'Cerito  de  St.  Antonio,  and  the  rivulet  which  crosses  the 
place,  to  the  coast,  where  is  a  rock  looking  to  the  north." 

It  was  further  shown,  from  the  public  records,  that  on  the  9th 
of  April,  1822,  the  civil  and  military  authorities  of  California  form- 
ally recognized  and  gave  in  their  adhesion  to  the  new  government 
of  Mexico,  according  to  the  plan  of  Iguala  and  treaty  of  Cordova. 
Also,  that  in  1844,  Iguacio  Peralta,  one  of  the  heirs  of  Luis  Peralta, 
petitioned  the  government  for  a  new  title  to  the  land  claimed,  in 
consequence  of  the  original  title  papers  having  been  lost  or  mislaid. 
The  archives  show,  also,  that  on  the  13th  of  February,  1844,  an 
order  was  made  by  Micheltorena,  that  a  title  be  issued.  Of  the 
same  date,  there  is  the  usual  formal  document  ^^ declaring  Don  Luis* 
Peralta  owner  in  fee  of  said  land,  which  is  bounded  as  follows: 

'^On  the  southeast  by  the  creek  of  San  Leandro;  on  the  north- 
west by  the  creek  of  Los  Ceritoa  de  San  Antonio,  (the  small  hills 
of  San  Antonio ;)  on  the  southwest  by  the  sea ;  and  on  the  north- 
east by  the  tops  of  hills  range,  without  prohibiting  the  inhabitants 
of  Contra  Costa  from  cutting  wood  for  their  own  use,  they  not  to 
sell  the  same."  This  document  contains  an  order  that 
''this  espediente  be  transmitted  to  the  *  departmental  ['''347} 
assembly  for  their  approval,"  but  nothing  further  appears 
to  have  been  done,  nor  is  the  signature  of  Micheltorena  attached  to 
the  record. 

The  authenticity  of  these  documents  is  admitted.  The  objections 
urged  against  their  sufficiency  to  establish  the  claim  are:  first, 
that  the  officers  had  no  power  to  make  grants  of  land ;  and,  second, 


744        SUPEBMB  COURT  OP  THE  UNITED  STATES. 

The  United  States  v.  Peralta. 

that  the  northern  boundary  of  the  land  described  does  not  extend 
beyond  a  certain  creek  or  stream,  known  by  the  name  of  San  An- 
tonio.    This  would  exclude  about  one-half  of  the  claim. 

We  are  of  opinion  that  neither  of  these  objections  is  supported 
by  the  evidence  in  the  case. 

We  have  frequently  decided  that  "the  public  acts  of  public 
officers,  purporting  to  be  exercised  in  an  official  capacity,  and  by 
public  authority,  shall  not  be  presumed  to  be  usurped,  but  that  a 
legitimate  authority  had  been  previously  given  or  subsequently 
ratified."  To  adopt  a  contrary  rule  would  lead  to  infitiite  confu- 
sion and  uncertainty  of  titles.  The  presumption  arising  from  the 
grant  itself  makes  it  prima  facie  evidence  of  the  power  of  the  officer 
making  it,  and  throws  the  burden  of  proof  on  the  party  denying  it. 
The  general  powers  of  the  governors  and  other  Spanish  officers  to 
grant  lands  within  the  colonies  in  full  property,  and  without  re- 
striction as  to  quantity,  and  in  reward  for  important  services,  were 
fully  considered  by  this  court  in  the  case  of  United  States  v.  Clarke, 
(8  Peters,  436.) 

The  appellants,  on  whom  the  burden  of  proof  is  cast,  to  show 
want  of  authority,  have  produced  no  evidence,  either  documentary 
or  historical,  that  the  Spanish  officers  who  usually  acted  as  gov- 
ernors of  the  distant  provinces  of  California  were  restricted  in  their 
powers,  and  could  not  make  grants  of  land.  The  necessity  for  the 
exercise  of  such  a  power  by  the  governors,  if  the  crown  desired  these 
distant  provinces  to  be  settled,  is  the  greater,  because  of  their  distance 
from  the  source  of  power.  By  the  royal  order  of  August  22,  1776, 
the  northern  and  northwestern  provinces  of  Mexico  were  formed  into 
a  new  and  distinct  organization,  called  the  Internal  Provinces  of  New 
Spain.  This  organization  included  California.  It  conferred  ample 
powers,  civil,  military,  and  political,  on  the  commandant  general. 
The  archives  of  the  former  government  also  show,  that  as  early  as 
1786,  the  governors  of  California  had  authority  from  the  command- 
ant general  to  make  grants,  limiting  the  number  of  sitios  which 
should  be  granted.  In  1792^  California  was  annexed  to  the  vice- 
royalty  of  Mexico^  and  so  continued  till  the  Spanish  authority 
ceased.  An  attempt  to  trace  the  obscure  history  of  the 
[  *  348  ]  various  decrees,  orders,  and  regulations  of  *  the  Spanish 
government  on  this  subject,  would  be  tedious  and  unprof- 
itable. It  is  sufficient  for  the  case,  that  the  archives  of  the  Mexi- 
can government  show  that  such  power  has  been  exercised  by  the 
governors  under  Spain,  and  continued  to  be  so  exercised  under 
Mexico ;  and  that  such  grants,  made  by  the  Spanish  officers,  have 
been  confirmed  and  held  valid  by  the  Mexican  authorities.     Sola 
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styles  himself  political  and  military  governor  of  California.  He 
continued  to  exercise  the  same  powers  after  his  adhesion  to  the 
Mexican  government,  under  the  provisions  of  the  plan  of  Iguala, 
and  the  twelfth  section  of  the  treaty  of  Cordova.  The  grant  in  fee, 
given  by  Sola,  was  after  the  revolution. 

The  government  of  Mexico,  since  that  time,  has  always  respected 
and  confirmed  such  concessions,  when  any  equitable  or  inchoate 
right,  followed  by  possession  and  cultivation,  had  been  conferred 
by  the  governors  under  Spain.  The  case  of  Arguello  (18  How. 
540)  was  that  of  a  permit  by  Governor  Sola,  afterwards  confirmed 
by  the  Mexican  government  and  by  this  court.  The  plaintiff  in 
error  has  not  been  able  to  produce  anything  from  historical  docu- 
ments or  the  archives  of  California,  tending  to  show  a  want  of 
power  in  the  respective  officers  in  this  cade.  On  the  contrary,  the 
presumption  of  law  is  confirmed  by  both.  The  order  of  Michelto- 
rena,  in  1844,  for  the  granting  the  new  title  to  Peralta,  is  itself 
evidence  of  the  usage  and  custom,  and  that  the  acts  of  Sola  and 
Arguello  were  considered  valid^and  that  the  title,  whether  equitable 
or  legal,  conferred  to  them,  should  be  respected  and  confirmed  by 
the  government. 

As  the  validity  of  the  petitioner's  title  has  been  assailed  on  the 
ground  of  want  of  authority  alone,  it  is  unnecessary  to  notice  more 
particularly  the  various  documents  exhibited  in  support  of  it.  The 
grant  by  Sola  of  a  portion  of  the  tract  of  which  Peralta  had  been 
originally  put  in  possession,  is  a  complete  grant  in  fee  for  that 
portion.  The  restoration  by  Arguello  of  the  original  boundaries, 
by  decree  and  act  of  the  public  officer,  may  not  have  the  character 
of  a  complete  grant ;  but  it  is  of  little  importance  to  the  decision  of 
the  case,  whether  it  conferred  only  an  inchoate  or  equitable  title, 
connected  with  an  undisputed  possession  of  thirty  years,  and  con- 
firmed again  in  1844,  by  the  order  of  the  governor  of  California; 
its  claim  for  protection  under  the  treaty  with  Mexico  cannot  be 
doubted,  notwithstanding  its  want  of  confirmation  by  the  depart- 
mental assembly. 

The  only  remaining  question  is  the  position  of  the  northern 
boundary  line. 

Peralta' s  original  petition,  in  June,  1820,  described  the 
land  '''desired,  as  beginning  at  a  creek  called  San  Leandro,  [  *  349  ] 
''and  from  this  to  a  white  hill,  adjoining  the  sea  beach, 
in  the  same  direction,  and  along  the  coast  four  or  five  leagues." 

The  return  of  Ignacio  Martinez,  the  officer  who  executed  the 
order  for  delivery  of  possession  on  the  16th  of  August,  1820,  de- 
scribes ''the  boundaries  which  separate  the  land  of  Peralta,  to  be 
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marked  out  as  follows:  The  deep  creek  called  San  Leandro,  and  at 
a  distance  from  this,  (say  five  leagues,)  there  are  two  small  mount- 
ains, (cerritos;)  the  first  is  close  to  the  beach;  next  to  it  follows 
the  San  Antonio,  serving  as  boundaries,  the  rivulet  which  issues 
from  the  mountain  range,  and  runs  along  the  foot  of  said  cerrito  of 
San  Antonio,  and  at  the  entrance  of  a  little  gulch  there  is  a  rock 
elevating  itself  in  the  form  of  a  monument,  and  looking  towards 
the  north."  This  is  the  description  of  the  northern  boundary.  It 
refers  to  stable  monuments — two  hills,  a  rivulet  passing  at  their 
foot,  and  a  monumental  rock.  In  other  documents,  Peralta  speaks 
of  this  line  *'as  the  dividing  boundary  with  my  neighbor,  Francisco 
Castro."  Again,  in  the  return  of  Ignacio  Martinez  to  the  order  of 
the  governor,  Arguello,  in  1823,  to  redeliver  the  possession  to  Pe- 
ralta, up  to  his  original  boundary,  he  describes  this  within  boundary 
by  the  same  monument,  '^the  cerrito  San  Antonio,  the  arroyito  or 
rivulet  which  crosses  the  place  to  the  coast,  where  is  a  rock  looking 
to  the  north." 

Lastly,  the  title  of  confirmation  by  Micheltorena  in  1844,  as  quoted 
above,  though  not  in  the  very  words  of  the  above  documents,  clearly 
describes  the  same  monuments.  These  hills,  rivulet,  and  rock,  are 
well-known  monuments,  and  their  position  is  satisfactorily  proved. 

The  testimony  of  the  opinions  of  witnesses  who  have  but  lately 
arrived  in  the  country,  who  are  ignorant  of  the  language  and  tra- 
ditions of  the  neighborhood,  and  who  are  all  interested  in  defeat- 
ing the  claim  of  the  petitioners,  can  have  little  weight  against  the 
knowledge  of  others,  who  were  present  when  the  lines  were  estab- 
lished, some  thirty  years  ago,  and  have  known  these  boundaries  till 
the  present  time. 

The  decree  of  the  circuit  ct)urt  is  therefore  affirmed. 

Mr.  Justice  Danibl  dissented. 


McCdllough  and  Culberibon,  Plaintiffs  in  Error,  v.  Guernbbt  T. 

Boots  and  Ebastus  P.  Cos. 

19  H.  349. 
Wabehoube  REaEiPTS — Bboeeb  and  Pbihoipal. 

1.  Agents  who  are  brokers,  making  a  contract  in  their  own  names  for  their  principals, 
in  which  they  have  an  interest,  may  sustain  an  action  in  their  own  name. 

2.  Purchasers  from  such  agents  cannot  refuse  to  pay,  on  the  ground  that  there  is  a 
warehouse  receipt  for  the  property  outstanding  in  possession  of  a  third  person 

3.  Special  circumstances  of  this  case  considered. 


DECEMBER  TERM,  1856.  747 

McCal lough  V,  Roots. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of  Mary- 
land. Its  decision  depended  largely  on  special  circumstances  stated 
in  the  opinion. 

Mr,  Schlei/y  for  plaintiffs  in  error. 

Mr.  Dobbin  and  Mr.  Johnson^  for  defendants. 

*  Mr.  Justice  Campbell  delivered  the  opinion  of  the  court.  [  *  350  ] 
The  plaintiffs  below  (Roots  &  Coe)  sued  the  defendants 
(McCnllough  et  cd.)  in  general  indebitatus  aaaumpsit,  in  the  circuit 
court,  for  the  price  of  a  quantity  of  hams  in  tierces  which  they  claim 
to  have  sold  and  delivered  to  them.  The  plaintiffs  are  merchants 
in  Cincinnati,  Ohio,  who,  on  their  own  account,  and  as  agents  for 
Adams  &  Buckingham,  of  New  York,  in  November,  1853,  con- 
tracted with  Henry  Lewis,  of  the  same  city,  to  make  advances 
upon  his  consignments  of  bacon,  pork,  and  similar  articles  of  pro* 
visions,  which  these  consignees  were  to  dispose  of,  and,  after  reim- 
bursing the  advances  and  expenses,  were  to  appropriate  the  net 
profits  in  part  to  the  payment  of  a  pre-existing  debt  due  to  those 
firms.  The  course  of  business  was,  to  suffer  Henry  Lewis  to  pre- 
pare the  articles  for  the  market,  and  to  superintend  the  sales,  under 
a  condition  of  accounting  for  their  proceeds  to  the  consignees.  The 
advances  were  usually  made  upon  the  warehouse  receipts  of  a  firm 
of  which  Lewis  was  a  partner,  generally  before  the  prop- 
erty *  specified  in  them  was  in  the  warehouse.  The  re-  [*351] 
ceipts  expressed  articles  which  the  warehouseman  expected 
either  to  prepare  or  to  procure  otherwise,  and  the  money  advanced 
was  generally  intended  to  aid  that  object.  To  secure  themselves 
from  the  contingency  of  any  failure  in  these  anticipations,  the 
plaintiffs  (Roots  &  Coe)  sometimes  exacted  the  guaranty  of  Samuel 
Lewis,  a  brother  of  Henry  Lewis.  This  generally  took  the  form 
of  a  warehouse  receipt  made  by  him,  corresponding  to  the  others. 
The  articles  designated  in  the  receipts  of  Samuel  Lewis,  it  was  un- 
derstood, would  be  supplied  by  Henry — Samuel  being  unconnected 
with  any  business  of  this  description  on  his  own  account. 

In  April,  1854,  Roots  &  Coe  were  the  holders  of  a  number  of 
receipts  of  Samuel  Lewis  for  provisions,  which  Henry  Lewis  was 
unable  to  supply.  The  plaintiffs  (Roots  &  Coe)  agreed,  that  if 
Samuel  Lewis  would  secure  the  consignment  of  a  quantity  of  hams, 
by  executing  a  new  receipt  therefor,  they  would  extend  their  ad- 
vances to  Henry  Lewis  until  he  could  make  the  best  disposition  of 
them.  This  was  assented  to,  and  the  contract  hereafter  mentioned 
was  made. 
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Samuel  Lewis  had  not  interfered  with  the  business  of  Henry ;  nor 
did  he  control  the  property  which  his  receipts  from  time  to  time 
specified.  The  property  was  left  in  the  charge  of  Henry  Lewis,  to 
be  appropriated  according  to  his  contract  with  the  plaintiffs,  (Roots 
&  Coe,)  of  which  the  receipt  was  treated  as  a  guaranty.  The  re- 
ceipts executed  at  this  settlement  bear  date  the  4th  of  April,  1854, 
and  are  as  follows : 

''Received  in  store  of  Henry  Lewis,  and  subject  to  the  order  of 
Roots  &  Coe,  but  not  accountable  for  damages  by  fire,  four  hundred 
and  fifteen  hogsheads  sugar-cured  hams  in  pickle,  containing  nine 
hundred  pounds  net  weight ;  said  hams  to  be  smoked  and  canvassed 
within  thirty  days,  and  delivered  to  said  Roots  &  Coe,  or  their 
order,  said  Roots  &  Coe  being  responsible  for  the  smoking  and  can- 
vassing the  same;  and  it  is  further  agreed  between  the  parties, 
that  when  the  above  hams  are  delivered  to  said  Roots  &  Coe,  thea 
and  in  that  case  my  former  warehouse  receipts  for  two  thousand 
five  hundred  barrels  of  mess  pork,  four  hundred  barrels  of  lard, 
and  one  hundred  thousand  pounds  of  shoulders  from  the  block,, 
shall  be  given  up  and  canceled;  but  I  am  not  responsible  for  smok- 
ing or  canvassing  the  same,  that  being  a  matter  between  said  Henry 
Lewis  and  Roots  &  Coe. 

(Signed)  Samuel  Lewis.  ' ' 

At  the  same  time,  Henry  Lewis  gave  the  following  receipt: 

''  Whereas  Roots  &  Coe  hold  Samuel  Lewis's  warehouse 
[  '*'  352  ]  '*'  receipt  of  this  date  for  four  hundred  and  fifteen  hogs- 
heads sugar-cured  hams  in  pickle,  each  hogshead  contain- 
ing nine  hundred  pounds  net  weight,  to  be  delivered  within  thirty 
days :  Now,  I  do  hereby  agree  to  smoke,  canvass,  yellow-wash,  and 
pack  the  same,  free  of  charge  to  Roots  &  Coe ;  and  also  agree  not 
to  require  Root«  &  Coe  to  refund  to  me  the  freight  on  the  same 
from  Indianapolis  to  this  place,  being  one  hundred  and  fifty  cents 
per  hogshead,  which  I  have  paid,  in  consideration  of  having  re- 
ceived an  advance  on  the  above-mentioned  hams  from  Adams  & 
Buckingham,  through  said  Roots  &  Coe.  But  in  case  I  should 
purchase  and  pay  for  the  same  within  thirty  days  from  this  date, 
then  Roots  &  Coe  agree  to  refund  the  freight  from  Indianapolis  to 
this  point,  being  one  dollar  and  fifty  cents  per  hogshead. 

"Henry  Lewis." 

At  the  time  this  contract  was  made,  the  property  specified  in  it 
was  not  in  store  at  Cincinnati,  but  a  portion  was  delivered  to  the 
plaintiffs  (Roots  &  Coe)  the  day  after  its  date.  The  remainder 
came  consigned  to  their  order  during  that  and  the  following  month, 
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and  was  deposited  in  the  warehouse  of  Henry  Lewis,  under  their 
directions;  and  Henry  Lewis  was  employed  to  canvass,  yellow- 
wash,  brand,  and  pack  in  tierces  the  hams,  ready  for  the  market; 
for  this,  Boots  &  Coe  were  to  pay  Lewis  his  bill  of  charges  as  a 
further  advance.  While  the  property  was  in  this  condition,  a  dis- 
agreement arose  between  Henry  Lewis  and  Roots  &  Coe,  relative 
to  a  deficiency  in  the  weight  of  the  hogsheads,  and  whether  the 
warehouse  receipt  of  Samuel  Lewis  amounted  to  a  warranty  of  the 
weights. 

In  May  and  June,  1854,  the  defendants  below  purchased  two 
hundred  and  twelve  tierces  of  these  hams,  at  a  specific  price.  Roots 
&jCoe  and  Henry  Lewis  respectively  claim  to  have  made  this  sale, 
and  both  were  present  when  it  was  made. 

The  money  arising  from  the  sale  was  designed  for  the  former, 
and  the  sale  was  entered  on  their  books,  and  there  is  strong  evi- 
dence to  the  fact  that  the  defendants  promised  to  pay  their  bill  for 
the  hams  in  June,.  1854.  But  before  the  payment,  Henry  Lewis 
insisted  upon  a  surrender  of  the  warehouse  receipts  of  Samuel 
Lewis;  and  that  being  refused,  he  directed  the  defendants  to  ap- 
propriate the  price  as  a  credit  on  the  joint  debt  of  Samuel  Lewis 
and  himself  to  them;  and  this  was  done  by  them  accordingly. 

Upon  the  trial  in  the  circuit  court,  the  plaintiffs  in  error  moved 
for  fourteen  distinct  instructions  to  the  jury,  which  the  court  de- 
clined to  give,  but  gave  in  their  stead  the  following  charge: 

**1.  If  the  jury  shall  find,  from  the  evidence  in  this 
case,  *  that  the  said  two  hundred  and  twelve  tierces  were  [  *  363  ] 
part  of  the  hams  contained  in  the  four  hundred  and  fifteen 
hogsheads  mentioned  in  the  receipt  of  April  4,  1854 ;  that  they 
were  sold  by  the  said  plaintiffs,  in  their  own  name,  to  the  said  de- 
fendants ;  that  at  the  time  of  the  said  sale  the  said  hams  belonged 
to  the  said  plaintiffs,  or  that  they  had  an  interest  in  the  same  for 
advances  or  commissions,  and  authority  as  the  agents  of  Adams  & 
Buckingham  to  dispose  of  the  same;  and  that  said  hams  were  de- 
livered to,  and  received  by,  said  defendants,  in  pursuance  of  said 
sale,  then  the  plaintiffs  are  entitled  to  recover  the  full  amount  or 
price  of  the  said  hams. 

**2.  That  although  the  jury  may  find  from  the  evidence  that  the 
the  said  hams  were  sold  to  defendants  by  Henry  Lewis,  yet  if  they 
also  find  that  at  the  date  of  said  sale  the  said  hams  belonged  to 
plaintiffs,  or  to  Adams  &  Buckingham,  for  whom  the  plaintiffs 
acted  as  agents;  and  if  the  latter,  that  the  plaintiffs  had  an  inter- 
est in  and  control  over  the  said  hams,  to  cover  advances  and  com-  ' 
missions ;  that  defendants  subsequently  promised  to  pay  plaintiffs 
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the  same,  and  that  this  suit  was  instituted  before  the  prioe  of  said 
hams  had  been  paid  by  defendants  to  Henry  Lewis,  then  and  in  that 
event  the  plaintiffs  are  entitled  to  recover." 

To  this  charge  McCuUough  and  Culbertson  excepted,  as  well  as 
to  the  refusal  of  the  instructions  moved  for,  and  assign  these  de- 
cisions as  errors  in  this  court.  The  written  contract,  of  November, 
1853,  which  arranged  the  terms  and  course  of  business  between  the 
plaintiffs  below  (Boots  &  Coe)  and  Adams  &  Buckingham,  their 
principal,  with  Henry  Lewis,  for  the  year  1854,  confers  on  the 
former  a  plenary  power  to  dispose  of  the  consignments  to  be  made, 
for  advances  under  that  contract.  The  contract  of  April  did  not 
alter  or  modify  this  term  in  the  engagement.  Henry  Lewis  was 
then  in  arrears  to  them.  He  had  involved  his  brother  Samuel  in 
engagements,  as  his  surety,  which  he  could  not  fulfill.  This  con- 
tract of  April  was  a  relief  and  an  accommodation  to  the  brothers. 
The  license  to  Henry  Lewis  to  prepare  the  provisions  for  market, 
and  to  select  the  markets  and  purchasers,  was  an  indulgence  to 
him,  and  did  not  diminish  the  rights  of  Boots  &  Coe  in  the  prop- 
erty or  their  powers  under  the  contract.  Whatever  sales  were 
made  by  him,  were  made  as  the  agent  of  Boots  &  Coe,  and  they 
were  entitled  to  control  the  price.  He  was  not  in  a  condition  to 
dispute  their  title,  and  his  authority  to  the  plaintiffs  in  error  to 
appropriate  the  price  as  a  credit  upon  another  demand  was  a  fraud 
upon  the  rights  of  Boots  &  Coe  and  Adams  &  Buckingham.  (Za- 
lueta  V.  Vincent,  12  L.  and  Eq.  145;  Bott  v.  McCoy,  20 
[  *  354  ]  Ala.  578 ;  Walcott  v.  Keith,  2  Post.  N.  H.  *B.  196.)  We 
think  the  cause  was  fairly  submitted  to  the  jury  in  the 
charge  of  the  court.  The  instructions  prayed  for  by  the  plaintiffs 
in  error  present  several  questions  which  will  now  be  considered. 

They  affirm,  that  if  Samuel  Lewis  did  not  assent  to  the  sale,  nor 
waive  his  right  to  detain  the  property  until  his  warehouse  receipts 
were  surrendered,  and  that  Boots  &  Coe  from  time  to  time  refused 
to  surrender  those  receipts,  and  still  control  them,  they  cannot 
maintain  an  action  for  this  money. 

But  the  existence  of  these  facts  does  not  authorize  the  defendants 
(McCuUough  et  al.)  to  resist  the  payment  of  the  price  of  property 
they  had  purchased,  and  their  possession  of  which  had  not  been 
disturbed.  Samuel  Lewis  had  no  title  to  the  property,  nor  any 
power  to  sell  it,  nor  any  claim  on  the  price.  At  most,  he  had  only 
a  lien,  which  he  might  never  claim  to  exert,  and  from  which  the 
purchasers  have  experienced  no  injury.  (Holly  v.  Huggerford,  8 
Pick.  73;  Vibbard  v.  Johnson,  19  John.  77;  Wanzer  v.  Truly,  17 
How.  584.) 
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Nor  can  the  purchasers  aver  that  Henry  Lewis  had  no  intention 
to  act  as  the  agent  of  Roots  &  Coe  in  making  the  sale,  and  in  doing 
so  he  did  not  waive  any  right  of  Samuel  Lewis,  nor  enlarge  or  im- 
pair the  claim  of  Roots  &  Coe  upon  the  property ;  but  that  he,  and 
those  claiming  from  him,  are  simply  tort  feasors,  and  that  Roots 
&  Coe  cannot  claim  the  entire  purchase  money,  because  their  title 
does  not  embrace  the  entire  property  and  right  to  possession.  The 
relations  of  Roots  &  Coe  to  Henry  Lewis  were  such  that  he  cannot 
be  deemed  a  tort  feasor,  except  by  their  election.  They  are  author- 
ized to  adopt  his  acts,  and  to  claim  the  benefit  of  his  contracts.  He 
was  their  bailee,  and  is  estopped  to  deny  their  title  in  any  form. 
It  is  further  insisted  that  the  suit  should  have  been  instituted  in 
the  names  of  Adams  &  Buckingham,  and  not  in  those  of  Roots  & 
Coe.  But  the  contracts  for  the  consignment  of  the  hams,  as  well 
as  for  their  preparation  for  the  market  and  their  sale,  were  made 
in  the  names  of  those  persons.  They  are  interested  in  their  result 
'to  the  extent  of  their  commissions,  and  their  principals  reside  in 
another  State  from  themselves.  The  authorities  cited  sustain  their 
title  to  maintain  this  suit. 

Judgment  affirmed. 


JosiAH  Walton  and  others,  Plaintiffs  in  Error,  v,  Allen  Cotton 

and  others. 

19  H.  356. 
Pehsiov — How  Distributed  after  Death  of  Peitsioneb. 

1.  The  word  '*  children/'  in  the  act  of  Jane  4,  1832,  granting  revolationary  penBlons, 
is  to  be  construed  so  as  to  include  grandchildren,  where  the  question  of  distribution 
among  children  is  provided  for  in  the  act. 

2.  The  right  claimed  in  such  a  case  being  dependent  on  the  construction  of  an  act  of 
congress,  a  writ  of  error  lies  to  the  judgment  of  a  State  court  adverse  to  the  right 
claimed  under  the  act. 

This  is  a  writ  of  error  to  the  supreme  court  of  Tennessee,  and  the 
case  is  well  stated  in  the  opinion. 

Mr,  Baxter  J  for  plaintiffs  in  error 

Mr.  Laurrence,  for  defendants. 

Mr.  Justice  McLean  delivered  the  opinion  of  the  court. 
This  case  comes  before  us  by  a  writ  of  error  to  the  supreme  court 
of  Tennessee. 
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It,  was  commenced  by  filing  a  bill,  in  Sumner  county,  before 
Chancellor  Ridley,  in  which  the  complainants  state  they  are  the 
children  of  Priscilla  Cotton  and  Thomas  Cotton,  who  was  a  cap- 
tain in  the  revolutionary  war;  that  after  his  death,  his  widow, 
Priscilla,  filed  her  declaration  for  a  pension,  on  account  of  her  hus- 
band. Josiali  Walton  made  the  application;  but  she  died  before 
the  pension  was  granted.  Walton  administered  on  the  estate,  and 
he  renewed  the  application,  at  great  trouble  and  expense.  The 
pension  department  allowed  about  one-half  the  amoimt  claimed. 
Out  of  the  money  drawn  by  the  administrator,  he  retained  what 
was  agreed  for  his  services  and  the  services  of  counsel,  and  paid 
over  the  residue,  in  equal  shares,  to  all  the  children  of  Priscilla, 
Cotton,  and  the  represent^itives  of  her  children  who  were  dead. 

The  bill  further  represents  that  William  E.  Jones,  who  acts  as 
an  agent  for  pension  claims,  and  Allen  Cotton,  with  the  view  of 
getting  the  business  and  money  into  their  hands,  applied  to  the 
county  court  of  Davidson  county,  and  suppressed  from  said  court 
the  fact  that  an  administration  on  said  estate  had  been  granted  in 
the  county  of  Sumner,  and  procured  Allen  Cotton  to  be  appointed 
as  administrator,  which  was  done  with  the  view  of  depriving  the 
complainants  and  others  of  a  legal  portion  of  said  pension  fund. 

The  new  administrator  made  application  for  the  extension  of 
the  pension,  so  as  to  cover  the  whole  time  from  the  allow- 
[  *  356  ]  *  ance  of  the  pension  to  the  death  of  the  pensioner,  only 
one-half  of  which  had  been  granted.  The  application 
was  successful ;  and  Jones,  under  a  power  of  attorney  from  the 
administrator,  received  the  sum  of  |3,500  from  the  government, 
which  the  defendants  retain  in  their  hand  ,  and  refuse  to  pay  over; 
three-fifths  of  the  amount  of  which  the  complainants  are  entitled 
to,  if  the  children  who  died  before  the  decease  ol  their  mother  be  not 
entitled  to  any  share,  and  three-eighths,  should  they  be  entitled. 

The  answer  admits  many  of  the  allegations  of  the  bill,  but  denies 
that  the  defendants  acted  improperly  in  procuring  administration 
in  Davidson  coimty.  They  admit  that  they  applied  for  and  ob- 
tained the  above  sum,  with  a  full  knowledge  by  the  pension  office 
(jf  the  prior  administration.  The  money  was  paid  to  them  as  the 
only  living  children  of  Priscilla  Cotton  at  the  time  of  her  death ; 
and  they  allege  that,  this  being  the  construction  of  the  govern- 
ment, it  is  conclusive. 

The  chancellor,  on  the  final  hearing,  decreed  that  the  represent- 
atives of  Arthur  Cotton,  John  Cotton,  and  Polly  Foxall,  were  enti- 
tled to  three-fifths  of  said  $3,500,  and  interest,  to  be  paid  over  to 
said  children ;  and  that  said  defendants,  Noah  Cotton,  Allen  Cot- 
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ton,  and  William  E.  Jones,  who  have  received  said  fund,  are  liable 
to  pay  over  said  three-fifths  of  $3,500,  amounting  to  $2,100,  with 
interest  as  aforesaid,  to  be  paid  over  to  the  children  of  Polly  Foxall, 
one-third;  to  the  children  of  Arthur  Cotton,  one-third;  and  to  the 
j  children  of  John  Cotton,  one-third,  after  paying  the  costs  and  ex- 
penses of  their  suit,  the  costs  to  be  paid  out  of  the  fund  in  the 
hands  of  the  defendants. 

From  this  decree  there  was  an  appeal  to  the  supreme  court  of 
Tennessee,  which,  on  a  hearing,  reversed  the  decree  of  the  chan- 
cellor, holding  that  the  fund  should  be  distributed  among  the  living 
children  at  the  time  of  the  pensioner's  death,  and  that  no  part  of  it 
should  go  to  the  representatives  of  deceased  children. 

As  the  complainants  claim  a  right  under  an  act  of  congress, 
which  by  the  decree  of  the  supreme  court  has  been  rejected,  the 
case  is  brought  within  the  twenty-fifth  section  of  the  judiciary  act, 
which  gives  us  jurisdiction. 

The  first  section  of  the  act  entitled  ''An  act  supplementary  to 
the  'act  for  the  relief  of  certain  surviving  officers  of  the  revolu- 
tion,' "  dated  June  4th,  1832,  gave  pensions  to  surviving  officers, 
non-commissioned  officers,  musicians,  soldiers,  and  Indian  spies, 
who  had  served  in  the  continental  line,  or  State  troops,  volunteers, 
or  militia,  at  one  or  more  terms — a  period  of  two  years — 
during  the  war  of  the  revolution,  &c.,  and  *  Cotton  was  [*357] 
entitled  to  receive  his  full  pay,  not  exceeding  the  pay  of 
a  captain  in  the  line,  from  the  4th  of  March,  1831,  during  his 
natural  life.  The  fourth  section  of  the  same  act  provided  that  the 
amount  of  pay  which  accrued  under  the  act  before  its  date  should 
be  paid  to  the  person  entitled  to  the  same  as  soon  as  may  be ;  and 
in  case  of  the  death  of  any  person  embraced  by  the  act,  or  of  the 
act  to  which  it  is  supplementary,  during  the  period  intervening 
between  the  semi-annual  payments  directed  to  be  made  and  the 
death  of  such  person,  shall  be  paid  to  his  widow,  or,  if  he  leave  no 
widow,  to  his  children. 

The  act  of  July  4th,  1836,  in  the  first  section,  gives  five  years' 
half  pay  to  widows,  or  children  not  sixteen  years  of  age,  under  cer- 
tain circumstances.  If  the  soldier  had  died  since  the  4th  March. 
1831,  and  before  the  passage  of  that  act,  the  pension  which  had 
accrued  during  these  periods  is  given  by  the  second  section  to  the 
widow,  and  if  no  widow,  to  the  children.  The  act  of  the  7th  July, 
1838,  extends  the  benefits  of  the  third  section  of  the  act  of  1836  to 
widows  whose  husbands  have  died  since  the  passage  of  the  act.  The 
act  of  19th  July,  1840,  enacts,  in  the  first  section,  that  any  male 
pensioner  dying,  leaving  children  and  no  widow,  the  pension  due 
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shall  be  paid  to  his  children,  and  that  it  shall  not  be  considered 
assets  of  said  estate. 

The  second  section  provides,  when  a  female  pensioner  shall  die, 
leaving  children,  the  amount  due  at  the  time  of  her  death  shall  be 
paid  to  her  representatives,  for  the  benefit  of  her  children.  And 
the  third  section  declares,  *' that  on  the  death  of  any  ]>ensioner, 
male  or  female,  leaving  children,  the  amount  due  may  be  paid  to 
any  one  or  each  of  them,  as  they  may  prefer,  without  the  interven- 
tion of  an  administrator." 

The  question  in  the  case  turns  upon  the  construction  of  these 
statutes.  Does  a  right  construction  of  them  give  the  pension  due 
to  the  grandchildren  of  the  deceased  pensioner;  and  if  so,  does  the 
bounty  extend  to  the  representatives  of  his  children  who  died  before 
his  decease;  or,  do  the  acts  restrict  the  bounty  to  his  children  living 
at  the  time  of  his  death?  This  last  construction  has  been  adopted 
and  acted  upon  by  the  government. 

This  view  is  mainly  founded  on  the  considerations,  that  on  the 
death  of  the  pensioner,  the  bounty  is  given  to  his  widow,  and,  if 
he  leave  no"  widow,  to  his  children ;  that  it  was  a  bounty  of  the 
government,  arising  from  personal  considerations  of  gratitude  for 
services  rendered,  is  not  liable  to  the  claims  of  creditors,  and 
should  not  be  extended,  by  construction,  to  persons  not  named  in 

the  act. 
[*358]  *The  pension  is  undoubtedly  a  bounty  of  the  govern- 
ment, and  in  the  hands  of  an  administrator  of  a  deceased 
pensioner  it  would  not  be  liable  to  the  claims  of  creditors,  had  the 
acts  of  congress  omitted  such  a  provision.  But  the  legislative  in- 
tent is  shown  to  be  in  accordance,  in  this  respect,  with  the  law. 
But  should  the  word  children,  as  used  in  these  statutes,  be  more 
restricted  than  when  used  in  a  will?  In  the  construction  of  wills, 
unless  there  is  something  to  control  a  different  meaning,  the  word 
children  is  often  held  to  mean  grandchildren.  There  is  no  argu- 
ment which  can  be  drawn  from  human  sympathy,  to  exclude  grand- 
children from  the  bounty,  whether  we  look  to  the  donors  or  to  the 
chief  recipient. 

CJongress,  from  high  motives  of  policy,  by  granting  pensions, 
Alleviate,  as  far  as  they  may,  a  class  of  men  who  suffered  in  the 
military  service  by  the  hardships  they  endured  and  the  dangers 
they  encountered.  But  to  withhold  any  arrearage  of  this  bounty 
from  his  grandchildren,  who  had  the  misfortune  to  be  left  orphans, 
ami  give  it  to  his  living  children,  on  his  decease,  would  not  seem 
to  be  a  fit  discrimination  of  national  gratitude. 

Under  the  construction  given  by  the  department,  if  a  male  pen- 
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sioner  die.  leaving  no  widow  or  children,  but  grandchildren,  the 
pension  cannot  be  drawn  from  the  treasury.  This  would  seem  to 
stop  short  of  carrying  out  the  humane  motive  of  congress.  They 
have  not  named  grandchildren  in  the  acts  ;  but  they  are  included 
in  the  equity  of  the  statutes.  And  the  argument  that  the  pension 
is  a  gratuity,  and  was  intended  to  be  personal,  will  apply  as  well 
to  grandchildren  as  to  children. 

There  can  be  no  doubt  that  congress  had  a  right  to  distribute 
this  bounty  at  their  pleasure,  and  to  declare  it  should  not  be  liable 
to  the  debts  of  the  beneficiaries.  But  they  will  be  presumed  to 
have  acted  under  the  ordinary  influences  which  lead  to  an  equi- 
table and  not  a  capricious  result.  And  where  the  language  used 
may  be  so  construed  as  to  carry  out  a  benign  policy,  within  the 
reasonable  intent  of  congress,  it  should  be  done. 

On  a  deliberate  consideration  of  the  above  statutes,  we  have  come 
to  the  conclusion  that  the  word  children,  in  the^acts,  embraces  the 
grandchildren  of  the  deceased  pensioner,  whether  their  parents  died 
before  or  after  his  decease.  And  we  think  they  are*  entitled, /?er 
stirpes,  to  a  distributive  share  of  the  deceased  parent. 

This  construction  does  not  correspond  with  the  decree  of  the  chan- 
cellor, nor  with  that  which  was  expressed  by  the  supreme  court  in 
reversing  his  decree.  The  decree  of  the  supreme  court  of 
Tennessee  is  therefore  reversed,  and  the  case  *  is  directed  [  *  359  ] 
to  be  transmitted  to  that  court,  that  the  views  here  given 
may  be  carried  into  effect,  in  the  ordinary  mode  of  proceeding  by 
that  court. 

Mr.  Justice  Danibl,  Mr.  Justice  Curtis,  and  Mr.  Justice  Camp- 
bell, dissented. 

Mr.  Justice  Curtis  dissenting. 

I  cannot  concur  in  so  much  of  the  opinion,  just  delivered,  as 
construes  the  word  *' children,"  in  this  act  of  congress,  to  mean 
children  and  grandchildren.  The  legal  signification  of  the  word 
children  accords  with  its  popular  meaning,  and  designates  the  im- 
mediate offspring.  (Adams  v.  Law,  17  How.  419,  and  cases  there 
cited.)  It  may  be  used  in  a  more  enlarged  sense  to  include  issue; 
but  the  intention  so  to  employ  it  must  be  manifested  by  the  con- 
text, or  by  the  subject-matter.  I  see  nothing  in  the  context  or  the 
subject-matter  of  this  act  to  carry  the  meaning  of  the  word  children 
beyond  its  ordinary  signification.  Nothing  has  been  suggested, 
save  the  conviction  felt  by  some  members  of  the  court,  that  grand- 
children are  proper    subjects  of  this  bounty  of  congress.      This 
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consideration  is,  in  my  opinion,  too  indeterminate  to  enable  me  to 
construe  the  act  to  mean  what  it  has  not  said. 

Mr.  Justice  Daniel  and  Mr.  Justice  CampbeIiL  concurred  in  the 
above  opinion  of  Mr.  Justice  Curtis. 


THE  STEAMBOAT  SULTANA. 


Samubl  F.  Pratt  and  others,  Appellants,  t;.  Charlbs  M.  Beed. 

19  H.  359. 

Mabitixb  Lien  fob  Supplies. 

In  order  to  establisli  a  maritime  lien  for  supplies  furnished,  the  burden  of  proof  is  on  the 
libellant  to  establish  not  only  the  necessity  for  the  supplies,  but  the  necessity  that 
the  credit  of  the  vessel  should  be  relied  on  for  payment.  But  see  The  Grapeshot, 
9  Wallace,  129. 

This  was  an  appeal  from  the  circuit  court  for  the  northern  dis- 
trict of  New  York,  and  the  case  is  sufficiently  stated  in  the  opinion. 

Mr,  Rogers^  for  appellants. 

Mr.  Ganson,  for  appellees. 

[  *  360  ]  *Mr.  Justice  Nbison  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  circuit  court  of  tlie  United 
States  for  the  northern  district  of  New  York,  in  admiralty. 

The  libel  was  filed  by  Beed,  the  respondent,  against  the  steam- 
boat Sultana,  to  recover  for  supplies  furnished  said  boat. 

The  claimants  in  the  court  below  set  up,  by  way  of  defense,  a 
mortgage  executed  to  thera,  by  the  master  and  owner,  upon  the 
Sultana,  dated  the  31st  October,  1853,  to  secure  the  sura  of  five 
thousand  three  hundred  and  fifty-four  dollars  and  ninety-eight 
cents.  The  mortgage  was  duly  recorded  in  the  office  of  the  cus- 
toms at  Buffalo,  the  place  of  the  enrollment  of  the  vessel,  and  was 
also  filed  in  the  office  of  the  clerk  of  the  county  of  Erie.  The  de- 
mand claimed  in  the  libel  was  a  running  account  for  the  supply  of 
coal  at  Erie^  in  the  State  of  Pennsylvania,  extending  from  June, 
1852,  to  May,  1854.  The  claimants  admitted,  in  their  answer,  the 
supply  set  up  in  the  libel,  and  also  that  it  was  represented  to  be 
necessary  at  the  times  delivered,  to  enable  the  vessel  to  pursue  her 
business  upon  Erie  and  other  western  lakes. 

The  answer  denies  that  the  supplies  were  furnished  upon  the 
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credit  of  the  boat ;  but,  on  the  contrary,  avers  they  were  furnished 
on  the  credit  of  the  master. 

The  agreed  facts  in  the  case  admit  that  there  was  no  representa- 
tion of  the  necessity  of  the  supplies,  other  than  that  they  were 
directed  by  the  master  at  the  times  when  furnished,  and  that  the 
libellant  knew,  at  these  several  times,  that  Appleby,  the  master, 
was  the  sole  owner  of  the  Sultana;  that  he  usually  navigated  the 
boat,  as  master,  and  was  present  when  t^e  supplies  were  furnished. 
When  not  present,  they  were  furnished  at  the  request  of  the  person 
in  command. 

Although  it  does  not  distinctly  appear  in  the  case,  yet  it  is  fairly 
to  be  inferred,  that  this  vessel  was  engaged  in  making  regular  trips 
upon  the  western  lak^s,  in  the  business  of  carrying  passengers  and 
freight,  and  procured  her  supplies  of  coal  at  places  of  convenient 
distance,  according  to  her  necessities,  by  a  previous  understanding 
with  the  parties  furnishing  the  article.  The  bill  rendered  by  the 
libellant  contains  a  running  account  of  debit  and  credit,  through  a 
period  of  nearly  two  years. 

There  is  no  great  doubt  in  the  case,  but  that  the  article  was  ne- 
cessary for  the  navigation  of  the  vessel  at  the  times  when  furnished, 
though  the  proof  is  very  loose  and  indefinite. 

It  seems  to  have  been  taken  for  granted,  that  a  supply 
of  *coal  was  essential  to  the  propelling  of  a  steamboat,  [  *361  ] 
and,  in  a  general  sense,  this  is  doubtless  true;  but  then, 
to  make  out  a  necessity  within  the  admiralty  rule,  the  supply  must 
be  really  or  apparently  necessary  at  the  time  when  it  is  furnished. 
But  the  more  serious  difficulty  in  the  case,  on  the  part  of  the  libel- 
lant, is  the  entire  absence  of  any  proof,  to  show  that  there  was  also 
a  necessity,  at  the  time  of  procuring  the  supplies,  for  a  credit  upon 
the  vessel.  This  proof  is  as  essential  as  that  of  the  necessity  of 
the  article  itself.  The  vessel  is  not  subject  to  a  lien  for  a  common 
debt  of  the  master  or  owner.  It  is  only  under  very  special  circum- 
stances, and  in  an  unforeseen  and  unexpected  emergency,  that  an 
implied  maritime  hypothecation  can  be  created.  It  seems,  also,  to  be 
supposed  that  circumstances  of  less  pressing  necessity,  for  supplies 
or  repairs,  and  an  implied  hypothecation  of  the  vessel  to  procure 
them,  will  satisfy  the  rule^  than  in  a  case  of  a  necessity,  sufficient 
to  justify  a  loan  of  money  on  bottomry,  for  the  like  purpose.  We 
think  this  a  misapprehension. 

The  only  difference  is,  that  before  a  bottomry  bond  can  be  given, 
an  additional  fact  must  appear,  namely,  that  the  master  could  not 
procure  the  money,  without  giving  the  extraordinary  interest  inci- 
dent to  that  species  of  security.     This  distinction  was  attempted  in 
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the  case  of  The  Alexander,  (1  Wm.  Rob.  336,)  but  was  rejected  by 
Dr.  Lushington,  A  principle,  also  excluding  any  such  distinction, 
has  been  laid  down  at  this  term,  in  the  case  of  William  Thomas  and 
others  v,  J.  W.  Osborn. 

Now,  the  supplies  having  been  furnished  at  a  fixed  place,  accord- 
ing to  the  account  current,  and  apparently  under  some  general 
understanding  and  arrangement,  the  presumption  is^  that  there 
could  be  no  necessity  for  the  implied  hypothecation  of  the  vessel — 
there  could  be  no  unexpected  or  unforeseen  exigency  to  require  it. 
For  aught  that  appears,  the  supplies  could  have  been  procured  on 
the  personal  credit  of  the  master,  and  in  this  case  especially,  as  he 
was  also  the  owner. 

We  do  not  say  that  the  mere  fact  of  the  master  being  owner,  of 
itself,  excludes  the  possibility  of  a  case  of  necessity  that  would 
justify  an  implied  hypothecation ;  but  it  is  undoubtedly  a  circum- 
stance that  should  be  attended  to,  in  ascertaining  whether  any 
such  necessity  existed  in  the  particular  case.  (I  Wm.  Rob.  369, 
The  Sophie.) 

These  maritime  liens,  in  the  coasting  business,  and  in  the  busi- 
ness upon  the  lakes  and  rivers,  are  greatly  increasing ;  and,  as  they 
are  tacit  and  secret,  are  not  to  be  encouraged,  but  should  be  strictly 
limited  to  the  necessities  of  commerce  which  created  them. 
[  *362  ]  Any  relaxation  of  the  law,  in  this  respect,  will  *  tend  to 
perplex  and  embarrass  business,  rather  than  furnish  facil- 
ities to  carry  it  forward. 

After  the  fullest  consideration^  we  think  the  decree  below  was 
erroneous,  and  should  be  reversed,  and  that  the  mortgagees  are 
entitled  to  the  proceeds  in  the  registry. 

This  is  the  case  of  a  foreign  ship,  the  vessel  belonging  at'  Bu&lo 
as  her  home  port,  and  the  debt  contracted  at  Erie,  in  the  State  of 
Pennsylvania.  We  do  not  intend  to  express  any  opinion  as  to  the 
necessity  required  to  create  liens  upon  vessels,  under  the  local  law 
of  the  States. 

Decree  reversed,  and  proceeds  ordered  to  be  paid  to  the  mortgagees. 


THE  STEAMBOAT  SULTANA. 


Daniel  Tod  and  others.  Appellants,  v.  Samuel  F.  Pratt  and  others. 

19  H.  362. 
The  decision  in  the  preceding  case  reasserted. 

The  case  is  an  appeal  from  the  circuit  court, for  the  northern 
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district  of  New  York,  and  was  similar  to  th6  preceding  one,  and 
involved  the  same  question. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States  for  the  northern  district  of  New  York,  in  admiralty. 

The  libel  was  filed  by  the  appellants  in  the  court  below,  to  re- 
cover for  supplies  furnished  the  steamboat  Sultana,  at  Cleveland, 
in  the  State  of  Ohio.  The  supplies  furnished  were  coal,  which, 
according  to  the  account  current,  began  in  April,  1853,  and  con- 
tinued from  time  to  time  till  April,  1854. 

The  defense  set  up  wa^  the  mortgage  which. has  been  referred  to 
in  the  case  of  Pratt  and  others  v.  Reed,  just  decided.  There  was 
also  a  second  ground  of  defense,  which  it  is  not  material  to  notice. 
The  district  court  decreed  in  favor  of  the  defendants,  except  as 
it  respects  some  five  hundred  dollars,  which  item  has  not  been 
appealed  from.     The  circuit  court  affirmed  the  decree. 

The  case  falls  within  the  principles  stated  in  that  above  referred 
to,  and  which  determined  that  the  mortgagees  were  entitled  to  the 
proceeds  of  tlie  vessel  in  the  registry.  This  was  the  result  of  the 
decision  of  the  court  below,  and  the  decree  is  therefore  affirmed. 


The  United  States,  Appellants,  v.  Thomas  W.  Sutherland,  Guard- 
ian, &c. 

19  H.  363. 
Lasd  Glaius  IK  Califobkia. 

1.  The  small  value  attached  to  land  in  California  by  the  Mexican  government,  and  its 
almost  exclusive  ase  for  pasturage  and  stockraising,  considered  in  construing  the 
validity  of  grants  as  to  quantity. 

2.  The  want  of  surveying  instruments,  and  the  above  consideration,  afifect  also  the 
question  of  precision  in  description  oT  boundaries  in  such  grant. 

3.  Therefore,  that  a  grant  is  of  eleven  leagues  in  quantity  is  no  suffifcient  objection  to 
it;  and,  if  the  dUeflo,  or  imperfect  map,  with  other  description  accompanying  the  etpe- 
dienU,  will  enable  the  surveyor  to  locate  it,  these  are  sufficient. 

This  is  an  appeal  from  the  district  court  for  the  southern  dis- 
trict of  California. 

The  case  is  fully  stated  in  the  opinion. 

Mr.  CiLshing,  attorney  general,  for  the  United  States. 

Mr,  Rose^  for  appellees. 
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Mr.  Justice  Grier  delivered  the  opinion  of  the  court. 

The  defendants  in  error  filed  their  petition  before  the  bciard  of 
commissioners  for  ascertaining  and  settling  private  land  claims  in 
California,  claiming  '^a  tract  of  land  called  El  Cahon,  containing 
eleven  sitios  de  ganado  mayor,  situated  in  the  county  of  San  Diego, 
by  virtue  of  a  grant  in  fee  made  to  their  mother,  Dona  Maria  An- 
tonio Estudillo  de  Pedrorena,  by  Pio  Pico,  governor  of  California, 
bearing  date  23d  of  September,  1845,  and  approved  by  the  territo- 
rial deputation  on  the  3d  of  October,  1845." 

The  only  question  arising  in  this  case,  which  has  not  been  dis- 
posed of  in  former  decisions  of  this  court,  is  the  objection  "that  the 
grant  is  void  for  uncertainty,"  because  it  defines  neither  boundaries 
nor  quantity.  The  authenticity  of  the  grant  and  confirmation  are 
proved,  and  do  not  appear  to  have  been  disputed  before  the  com- 
missioners. It  is  in  evidence,  also,  that  Dona  Maria  and  her  hus- 
band went  into  possession  of  the  place  called  '^El  Cahon"  in  the 
year  1845,  and  have  made  it  "the  best  cultivated  rancho  in  the 
country  about  San  Diego."  It  had  formerly  belonged  to  the  mis- 
sion of  San  Diego.  The  mission  was  in  debt  to  the  husband  of 
Dona  Maria,  and  agreed  to  transfer  their  right  of  occupancy  on  this 
rancho  to  her,  in  satisfaction  of  her  husband's  debt. 

Judicial  possession  was  not  delivered  till  September,  1846,  after 
the  establishment  of  the  American  authority,  which  was  in  July 
of  that  year.  And  whether  void  or  valid,  the  espediente  of  pos- 
session made  by  the  oiEcer,  Santiago  E.  Arguelio,  (who 
[  *  364  ]  *  could  not  get  the  assistance  of  a  surveyor,)  seems  to 
throw  little  light  on  the  subject  of  precise  boundary. 

But,  under  the  circumstances,  the  want  of  such  juridical  delivery 
of  possession  will  not  afiect  the  title  of  the  petitioners,  unless  the 
grant  be  absolutely  void  for  uncertainty.  The  description  of  the 
land  granted  is  to  be  found  in  the  following  language  in  the  patent 
or  espediente:  *' A  tract  of  land  known  by  the  name  of  El  Cahon, 
near  the  mission  of  San  Diego."  And  again :  "  The  land  of  which 
grant  is  made  is  that  which  the  map  (diseSo)  attached  to  the 
respective  espediente  expresses,"  &c.  ''The  judge  who  may  give 
the  possession  shall  inform  the  government  of  the  number  of  sitios 
de  ganado  mayor  it  contains." 

In  construing  grants  of  land  in  California,  made  under  the  Span- 
ish or  Mexican  authorities,  we  must  take  into  view  the  state  of  the 
country  and  the  policy  of  the  government.  The  population  of 
California  before  its  transfer  to  the  United  States  was  very  sparse, 
consisting  chiefiy  of  a  few  military  posts  and  some  inconsiderable 
villages.     The  millions  of  acres  of  land  around  them,  with  the  ex- 
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ception  of  a  mission  or  a  rancho  on  some  favored  spot,  were  unin- 
habited and  uncultivated.  It  was  the  interest  and  the  policy  of  the 
king  of  Spain,  and  afterwards  of  the  Mexican  government,  to  make 
liberal  grants  of  these  lands  to  those  who  would  engage  to  colonize 
or  settle  upon  them.  Where  land  is  plenty  and  labor  scarce,  pas- 
turage and  raising  of  cattle  promised  the  greatest  reward  with  the 
least  labor.  Hence,  persons  who  established  ranchos  required  and 
readily  received  grants  of  large  tracts  of  country  as  i^  range  for 
pasturage  for  their  numerous  herds.  Under  such  circumstances, 
land  was  not  estimated  by  acres  or  arpents.  A  square  league,  or 
'^sitio  de  ganado  mayor,"  appears  to  have  been  the  only  unit  in 
estimating  the  superficies  of  land.  Eleven  of  these  leagues  was  the 
usual  extent  for  a  rancho  grant.  If  more  or  less  was  intended  in 
the  grant,  it  was  carefully  stated.  Surveying  instruments  or  sur- 
veyors were  seldom  to  be  obtained  in  distant  locations.  The  appli- 
cant for  land  usually  accompanied  his  petition  with  a  diseno,  or 
map,  showing  the  natural  boundaries  or  monuments  of  the  tract 
desired.  These  were  usually  rivers,  creeks,  rivulets^  hills,  and 
mountain  ranges.  The  distances  between  these  monuments  were 
often  estimated  at  abotU  so  many  leagues,  and  fractions  of  this  unit 
little  regarded.  To  those  who  deal  out  land  by  the  acre,  such 
monuments  as  hills,  mountains,  &c.,  though  fixed,  would  appear 
rather  as  vague  and  uncertain  boundary  lines.  But  where  land 
had  no  value,  and  the  unit  of  measurement  was  a  league,  such 
monuments  were  considered  to  be  sufficiently  certain. 
*  Since  this  country  has  become  a  part  of  the  United  [  *  365  ] 
States,  these  extensive  rancho  grants,  which  then  had 
little  value,  have  now  become  very  large  and  very  valuable  estates. 
They  have  been  denounced  as  ** enormous  monopolies,  princedoms,'* 
&c. ,  and  this  court  have  been  urged  to  deny  to  the  grantees  what 
it  is  assumed  the  former  governments  have  too  liberally  and  lav- 
ishly granted.  This  rhetoric  might  have  a  just  influence,  when 
urged  to  those  who  have  a  right  to  give  or  refuse.  But  the  United 
States  have  bound  themselves  by  a  treaty  to  acknowledge  and  pro- 
tect all  b<ma  Jide  titles  granted  by  the  previous  government;  and 
this  court  have  no  discretion  to  enlarge  or  curtail  such  grants,  to 
suit  our  own  sense  of  property,  or  defeat  just  claims^  however  ex- 
tensive, by  stringent  technical  rules  of  construction,  to  which  they 
were  not  originally  subjected. 

The  patent  to  the  claimant's  mother  confers  a  title  in  fee  to  an 
estate  "known  by  the  name  of  El  Gabon,"  or  "The  Chest."  It 
describes  it  as  lying  "near  the  mission  of  San  Diego."   It  therefore 
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assumes,  that  there  is  an  estate  or  rancho  having  such  a  name,  and 
having  some  known  boundaries. 

It  \b  prima  facie  evidence  of  such  a  fact.  Those  who  allege  that 
it  is  void  for  uncertainty,  must  prove  either  that  there  are  two 
estates  called  ''El  Cahon,'*  near  the  mission  of  San  Diego,  to  which 
the  description  in  the  patent  would  equally  apply;  in  such  case  it 
would  be  void  for  ambiguity;  or  they  must  prove  that  there  is  no 
estate  or  property  known  by  that  name  about  San  Diego.  But 
there  is  not  a  particle  of  such  evidence  to  be  found  on  the  record, 
nor  was  such  a  defense  set  up  before  the  commissioners.  For  any- 
thing that  appears,  the  "El  Gabon"  was  as  well  known  as  San 
Diego  itself.  But  the  description  of  the  patent  does  not  end  here; 
it  is  further  described  as  *'that  which  the  diseno  attached  to  the 
espediente  expresses."  This  map  or  survey  is  thus  made  a  part  of 
the  patent  for  the  purpose  of  description.  It  exhibits  a  circular 
valley  surrounded  by  hills  or  mountains,  except  at  a  narrow  outlet 
on  the  eastern  boundary,  where  a  stream  of  water  passes  out.  The 
course  of  the  stream  through  the  valley  is  traced,  as  also  are  the 
roads.  The  position  of  corrals,  ranches,  cottages,  &c.,  is  carefully 
noted ;  on  the  east,  a  hill  or  mountain  bounds  the  valley  called  *'  El 
Gabon;"  on  the  west,  ''Cerro  del  Porsuele"  and  ''Cerro  de  la 
Mesa;"  the  northern  boundary,  as  a  continuous  circular  hill  or 
mountain  without  a  name ;  the  southern  are  broken  hills,  called 
''Lomas  Altas."  The  cardinal  points  of  the  compass  are  given, 
and  a  scale  of  measurement,  a  single  glance  at  which  would  show 
that  the  valley  traced  according  to  that  scale  would  contain  about 
ten  leagues,  or  possibly  eleven,  the  usual  allowance  for 
[  *  366  ]  such  estates.  There  is  no  evidence  *  whatever,  tending 
to  show  that,  with  the  assistance  of  this  map,  a  surveyor 
would  find  any  difficulty  in  locating  it  according  to  its  calls. 

In  the  cases  of  Fremont  and  of  Larkin,  the  grants  were  much 
more  vague  than  the  present,  and  the  same  remark  which  was 
made  in  the  latter  case  will  equally  apply  to  this,  "No  question 
appears  to  have  been  made  as  to  the  practicability  of  locating  the 
grant  in  the  tribunals  below,  nor  do  we  see  any  ground  upon 
which  such  a  question  could  have  been  properly  raised  in  the  case. 

The  judgment  id  therefore  affirmed. 

Mr.  Justice  Daniel  dissented. 
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Joseph  Fellows,  PlaintiflF  in  Error,  v,  Susan  Blacksmith  and  others. 

19  H.  366. 
Seneca  Indians — XkESPAss  on  their  Possessions. 

1.  Notwithstanding  the  treaties  of  1838  and  1842,  between  the  Soneca  Indians  and  the 
United  States,  by  which  they  agreed  to  remove  west  of  the  Mississippi,  no  one  can 
enforce  their  removal  but  the  United  States. 

2.  Hence  a  party  who,  under  a  grant  from  Massachnsetts,  is  the  owner  of  the  land  on 
which  they  reside,  and  entitled  to  possession  on  their  removal,  is  a  trespasser  if  he 
intrades  on  them,  though  it  be  after  the  time  limited  by  the  treaty  for  their  removal. 

This  is  a  writ  of  error  to  the  supreme  court  of  theState  New  York, 
and  the  matter  is  fully  stated  in  the  opinion. 

Mr.  Gillett  and  Mr,  BrowUj  for  plaintiff  ih  error. 

Mr.  MariindcHey  for  defendants. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State  of  New 
York.    The  case  was  decided  by  the  court  of  appeals  of  that 
State ;  but  the  record  had  been  remitted,  after  the  *decis-  [  *  367  ] 
ion,  to  the  supreme  court,  from  which  the  appeal  had  been 
taken. 

The  suit  in  the  supreme  court  was  an  action  of  trespass,  quare 
datisum  /regit y  brought  by  the  intestate,  John  Blacksmith,  against 
the  defendants,  Joseph  Fellows  and  Robert  Kendle,  for  entering, 
with  force  and  arms,  into  the  close  of  the  plaintiff,  commonly  known 
as  an  Indian  sawmill  and  yard,  at  the  town  of  Pembroke,  county  of 
Genesee,  and  then  and  there  having  expelled  and  dispossessed  the 
said  plaintiff. 

The  defendants  plead,  1st,  not  guilty ;  and  2d,  that  the  said  close, 
&c.,  was  the  soil  and  freehold  of  the  defendant.  Fellows,  and  that 
the  defendant,  Fellows,  in  his  own  right,  and  the  defendant,  Ken- 
dle, as  his  servant,  and  by  his  command,  broke  and  entered  the 
said  close,  &c.,  as  they  lawfully  might,  for  the  cause  aforesaid.  To 
this  plea  there  was  a  replication,  averring  that  the  close,  soil,  and 
freehold,  was  not  the  close  of  the  defendant,  Fellows. 

On  the  trial,  it  was  proved  by  the  plaintiff  that  the  close  men- 
tioned in  the  declaration  is  situate  in  the  town  of  Pembroke,  county 
of  Genesee,  upon  a  tract  of  land  of  twelve  thousand  eight  hundred 
acres,  commonly  known  as  the  Tonawanda  reservation,  and  was,  at 
the  time  of  the  entry  complained  of,  an  Indian  improvement  upon 
the  same;  that  said  improvement  was  made  about  twenty  years 
before  the  treaty,  by  the  plaintiff  and  seven  other  Tonawanda  In- 
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dians;  that  the  plaintiff  is  a  native  Indian,  belonging  to  the  Tona- 
wanda  band  of  the  Seneca  Indians,  who  reside  on  that  reservation, 
and  are  a  part  of  the  Seneca  nation,  and  has  so  been  known  for  at 
least  thirty-six  years;  that  he  has  rqsided  on  this  reservation  from 
.  his  birth,  and  was  in  the  actual  possession  of  the  said  improvement 
at  the  time  of  the  entry  complained  of;  that  on  the  13th  July,  1846, 
the  defendants  entered  into  and  took  possession  of  the  said  close, 
and  turned  the  plaintiff  out,  and  in  doing  so  committed  the  tres- 
pass. It  was  admitted,  that  a  treaty  had  been  made  between  the 
United  States  and  the  Six  Nations  of  Indians  on  the  11th  November, 
1794,  by  which  certain  lands  in  western  New  York,  including  this 
Tonawanda  reservation-,  are  declared  '*to  be  the  property  of  the 
Seneca  nation ;  and  the  United  States  will  never  claim  the  same, 
nor  disturb  the  Seneca  nation,  nor  any  of  the  Six  Nations,  or  their 
Indian  friends  residing  thereon,  and  united  with  them  in  the  free 
use  and  enjoyment  thereof;  but  it  shall  remain  theirs  until  they 
choose  to  sell  the  same  to  the  people  of  the  United  States,  who  have 
the  right  to  purchase." 

The  plaintiff  then  rested. 

The  defendants  gave  in  evidence  certain  documents  and 
[*368]  acts  *of  the  legislatures  of  the  States  of  New  York  and 
Massachusetts,  showing  that  a  dispute  had  arisen,  at  an 
early  day,  between  the  two  States,  in  respect  to  the  title  to  a  large 
tract  of  land  within  the  limits  of  New  York,  of  which  the  locus  in 
quo  is  a  part.  That  in  1786,  the  dispute  was  amicably  settled  by 
a  cession  from  Massachusetts  to  New  York  of  the  sovereignty  and 
jurisdiction  over  the  tract,  and  by  a  cession  from  New  York  to  Mas- 
sachusetts of  the  right  of  pre-emption  to  the  soil  from  the  Indians. 

The  lands  were  then  in  the  independent  occupancy  of  the  Seneca 
nation,  and  owned  by  them,  and  that  Massachusetts  acquired  by  the 
cession  the  exclusive  right  of  purchasing  their  title  whenever  they 
became  disposed  to  sell;  that  this  right  had  become  duly  vested  in 
Thomas  L.  Ogden  and  Joseph  Fellows,  by  proper  conveyances  from 
Massachusetts,  which  survived  to  the  latter  on  the  death  of  Ogden. 

A  treaty  was  then  given  in  evidence,  between  the  United  States 
and  the  New  York  Indians,  bearing  date  15th  January,  1838,  and 
another  between  the  United  States  and  the  Seneca  nation,  bearing 
date  the  20th  May,  1842,  under  which  the  defendant  claims  that  he 
had  acquired  the  Indian  title  to  the  close  in  question,  and  by  virtue 
of  which  it  is  admitted  the  defense  to  the  action  in  this  case  rests. 

The  treaty  of  1838  (7  U.  8.  Stats.  551)  set  apart  a  tract  of  country, 
situated  west  of  the  State  of  Missouri,  as  a  permanent  home  for  all 
the  New  York  Indians,  containing  one  million  eight  hundred  and 
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twenty-four  acres  of  land,  being,  as  is  expressed  in  the  treaty, 
*Hhree  hundred  and  twenty  acres  for  each  soul  of  said  Indians,  as 
their  numbers  are  at  present  computed."  The  tract  is  particularly 
described  and  located.  It  was  intended  for  the  future  home  of  nine 
tribes  of  Indians,  containing,  according  to  the  official  estimate,  a 
population  of  five  thousand  four  hundred  and  eighty-five.  The 
Seneca  tribe,  including  among  them  their  friends,  the  Onondagas 
and  Cay u gas,  numbers  a  population  of  two  thousand  six  hundred 
and  thirty-three. 

By  the  tenth  section  of  this  treaty,  special  provision  was  ipade 
concerning  this  tribe  and  their  friends  already  mentioned.  They 
were  to  have  assigned  to  them  the  easterly  part  of  the  tract  set 
apart  to  the  New  York  Indians,  and  to  extend  so  far  as  to  include 
one  half  section  of  land  for  each  soul.  The  tribe  agrees  to  remove 
from  New  York  to  their  new  home  within  five  years,  and  continue 
to  reside  there.  The  section  then  recites  the  purchase  of  the  title 
of  the  Seneca  nation  to  certain  lands  described  in  a  deed  of  con- 
veyance by  Ogden  and  Fellows,  assignees  of  the  State  of 
Massachusetts,  for  the  consideration  '^'of  $202,000,  and  [*369] 
also  that  the  nation  has  agreed  that  said  money  shall  be 
paid  to  the  United  States,  and  that  out  of  this  sum  $102,000  shall 
be  paid  to  the  owners  of  the  improvements  on  the  land  so  conveyed, 
the  residue  to  be  invested  in  stocks  by  the  government,  the  income 
of  which  is  to  be  paid  annually  to  the  nation  at  their  new  homes. 
The  improvements  were  to  be  appraised,  and  a  distribution  of  the 
$102,000  made  among  the  owners,  and  'Ho  be  paid  by  the  United 
States  to  the  individuals  who  were  entitled  to  the  same,  &c.,  on 
their  relinquishing  their  respective  possessions  to  Ogden  and  Fel- 
lows." 

By  the  fifteenth  section  of  the  treaty,  the  United  States  agree 
that  they  will  appropriate  the  sum  of  $400,000,  to  be  applied  from 
time  to  time,  under  the  direction  of  the  president  of  the  United 
States,  in  such  proportions  as  may  be  most  for  the  interest  of  the 
Indians  who  were  parties  to  the  treaty,  *'to  aid  them  in  the  re- 
moval to  their  homes,  and  in  supporting  them  the  first  year  after 
their  removal ;  to  encourage  and  assist  them  in  education,  and  in 
being  taught  to  cultivate  their  lands ;  in  the  erection  of  mills, 
houses,"  &c. 

A  large  tract  of  land  in  Wisconsin  that  had  been  set  apart  to 
certain  Indians  was  relinquished  to  the  government. 

The  deed  of  conveyance  from  the  Seneca  nation  to  Ogden  and 
Fellows,  and  referred  to  in  the  treaty,  is  annexed  thereto.  It  con- 
veys four  reservations  in  western  New  York :  the  Bufialo  Creek  res- 
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ervation,  containing  49^920  acres;  the  Cattaraugus,  21.680  acres; 
the  Alleghany,  30,469  acres;  and  the  Tonawanda,  12,800  acres. 

Some  difficulty  occurred  in  carrying  this  treaty  into  execution, 
which  it  is  not  important  to  refer  to.  These  difficulties  raised  by  the 
Indians  resulted  in  a  modification  of  it  by  a  second  treaty  entered 
into  on  20th  May,  1842,  which,  after  referring  to  the  first,  and  to 
the  deed  of  conveyance  to  Ogden  and  Fellows,  and  to  the  differ- 
ences that  had  arisen  between  the  parties,  provides  in  the  first 
article  that  Ogden  and  Fellows,  in  consideration  of  the  release  and 
agrqf  ments  afterwards  mentioned,  stipulate  that  the  Seneca  nation 
might  continue  in  the  occupation  and  enjoyment  of  two  of  the  res- 
ervations, the  Cattaraugus  and  the  Alleghany,  the  same  as  before 
the  deed  of  conveyance.  And  in  the  second  article,  the  Seneca 
nation,  in  consideration  of  the  foregoing  and  other  stipulations, 
agrees  to  release  and  confirm  to  Ogden  and  Fellows  the  two  remain- 
ing reservations,  the  Buffalo  Creek  and  the  Tonawanda. 

The  third  article  provides  for  reducing  the  amount  of  the  pur- 
chase money  to  be  paid  by  Ogden  and  Fellows,  so  as  to  correspond 
with  the  relative  value  of  the  two  reservations  released  to  the  value 

of  the  four,  as  fixed  in  the  treaty  of  1838. 
[  *  370  ]  *The  fourth  article  provides  for  the  appraisal  of  the  land 
and  improvements  in  these  two  reservations,  by  apprais- 
ers— one  to  be  appointed  by  the  secretary  of  war,  and  the  other 
by  Ogden  and  Fellows — and  to  report  their  proceedings  to  the 
secretary,  and  also  to  Ogden  and  Fellows. 

The  fifth  article  provides  that  the  possession  of  the  two  tracts 
confirmed  to  Ogden  and  bellows  should  be  surrendered  up  as  fol- 
lows :  the  unimproved  lands  on  the  tract-s  within  one  month  after 
the  reports  of  the  appraisers,  and  the  improvements  within  two 
years,  provided  that  the  amount  to  be  ascertained  and  awarded  as 
the  proportionate  value  of  said  improvements  shall,  on  the  surren- 
der thereof,  be  paid  to  the  president  of  the  United  States,  to  be  dis- 
tributed among  the  owners  according  to  the  determination  of  the 
appraisers ;  and  provided,  also,  the  consideration  for  the  release 
and  conveyance  of  the  lands  shall,  at  the  time  of  the  surrender 
thereof,  be  paid  or  secured  to  the  satisfaction  of  the  secretary  of 
war,  the  income  of  which  to  be  paid  to  the  Seneca  Indians  an- 
nually. 

The  seventh  article  provides  that  the  modification  in  this  treaty 
of  1842  shall  be  a  substitute  for  that  of  1838,  wherein  it  differs 
from  it,  and  to  this  extent  shall  be  deemed  to  repeal  it. 

It  will  be  seen  that  the  principal  change  under  the  second  treaty 
consists  in  the  release,  by  Ogden  and  Fellows,  to  the  Indians,  of 
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two  of  the  four  reservations  conveyed  to  them  under  the  treaty  of 
1838,  and  the  corresponding  reduction  of  the  price  to  be  paid. 
Most  of  the  other  provisions  of  the  treaty  are  untouched,  and  re- 
mained in  force.  The  assignment  by  the  government  of  the  large 
tract  of  country  for  the  New  York  Indians  west  of  the  Missouri — 
the  special  tract  therein  assigned  to  this  Seneca  nation — their 
agreement  to  remove  to  their  new  homes,  and  the  large  appro- 
priation to  aid  in  their  removal  and  in  their  support  and  encour- 
agement after  they  had  arrived — all  these  provisions  remained 
unaffected  by  the  second  treaty. 

Neither  treaty  made  any  provision  as  to  the  mode  or  manner  in 
which  the  removal  of  the  Indians  or  surrender  of  the  reservations 
was  to  take  place.  The  grantees  have  assumed  that  they  were  au- 
thorized to  take  forcible  possession  of  the  two  reservations,  or  of 
the  four,  as  the  case  would  have  been  under  the  first  treaty.  The 
plaintiff  in  this  case  was  expelled  by  force  ;  and  unless  this  mode 
of  removal  can  be  sustained,  the  recovery  against  the  defendants 
for  the  trespass  was  right,  and  must  be  affirmed. 

The  removal  of  tribes  and  nations  of  Indians  from  their  an- 
cient possessions  to  their  new  homes  in  the  west,  under 
*  treaties  made  with  them  by  the  United  States,  have  been  [  *  371  ] 
according  to  the  usage  and  practice  of  the  government, 
by  its  authority  and  under  its  care  and  superintendence.  And, 
indeed,  it  is  difficult  to  see  how  any  other  mode  of  a  forcible  re- 
moval can  be  consistent  with  the  peace  of  the  country,  or  with  the 
duty  of  the  government  to  these  dependent  people,  who  have  been 
influenced  by  its  counsel  and  authority  to  change  their  habita- 
tions. 

The  negotiations  with  them  as  a  quasi  nation,  possessing  some  of 
the  attributes  of  an  independent  people,  and  to  be  dealt  with  accord- 
ingly, would  seem  to  lead  to  the  conclusion,  unless  otherwise  ex- 
pressly stipulated,  that  the  treaty  was  to  be  carried  into  execution 
by  the  authority  or  power  of  the  government,  which  was  a  party  to 
it;  and  more  especially,  when  made  with  a  tribe  of  Indians  who  are 
in  a  state  of  pupilage,  and  hold  the  relation  to  the  government  as  a 
ward  to  his  guardian.  It  is  difficult  to  believe  that  it  could  have 
been  intended  by  the  government  that  these  people  were  to  be  left, 
after  they  had  parted  with  their  title  to  their  homes,  to  be  expelled 
by  the  irregular  force  and  violence  of  the  individuals  who  had  ac- 
quired it,  or  through  the  intervention  of  the  courts  of  justice.  As 
we  have  seen,  the  Seneca  nation  upon  the  four  reservations  consisted 
of  a  population  of  some  two  thousand  six  hundred  and  thirty-three 
souls ;  and  if  we  include  the  Tuscaroras,  whose  lands  were  also  pur- 
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chased  under  the  same  treaty,  nearly  three  thousand.  It  is  obvious 
that  any  such  litigation  would  be  appalling. 

If  we  look  into  the  provisions  of  the  two  treaties,  we  think  the 
conclusion  as  clear,  from  a  consideration  of  them,  that  no  such 
means  or  manner  of  removal  were  cohtemplated,  as  that  derived 
from  a  consideration  of  their  unfitness  and  impropriety  under  the 
circumstances  stated. 

The  treaty  of  1838  contemplated  a  removal  to  the  tract  west  of 
the  State  of  Missouri,  and  putting  the  Indians  in  possession  of  it. 
A  large  fund  was  appropriated,  and  in  the  hands  of  the  govern* 
ment,  to  be  disbursed  in  aid  of  such  removal,  and  of  their  support 
and  encouragement  after  their  arrival.  It  did  not,  therefore,  sep- 
arate these  Indians  from  the  care  and  protection  of  the  government 
on  its  ratification,  but  contemplated  further  duties  towards  them, 
and  for  which  means  were  supplied.  Besides,  the  purchase  money 
for  the  reservations  was  to  be  paid  to  the  government ;  and,  by  the 
express  terms  of  the  treaty  of  1842,  the  appraised  value  of  the  im- 
provements was,  on  the  surrender  of  the  possessions,  to  be  paid  to  the 
president  of  the  United  States,  to  be  distributed  among  the  owners  of 
the  improvements  according  to  the  award  of  the  appraisers. 
[  *  372  ]  This  provision  shows,  *  that  the  government  was  to  be 
present  at  the  surrender  and  payment  for  the  improve- 
ments. 

The  clause  in  the  treaty  of  1838  is  still  more  specific,  which  was, 
that  the  improvements  were  ^Ho  be  paid  by  the  United  States  to 
the  individuals  who  were  entitled  to  the  same,"  &c.,  '*on  their 
relinquishing  their  respective  possessions  to  the  said  Ogden  and 
Fellows."  It  is  also  worthy  of  remark,  that  the  St.  Regis  Indians, 
one  of  the  nine  tribes  of  the  New  York  Indians,  in  giving  their 
assent  to  the  treaty  of  1838,  deemed  it  neces»:iry  to  guard  against 
a  forcible  removal  to  the  west,  by  a  clause  providing  that  they 
^' shall  not  be  compelled  to  remove  under  the  treaty;"  a  removal 
to  the  west  being  in  contemplation. 

We  think,  therefore,  that  the  grantees  derived  no  power,  under 
the  treaty,  to  dispossess  by  force  these  Indians,  or  right  of  entry, 
so  as  to  sustain  an  ejectment  in  a  court  of  law ;  that  no  private 
remedy  of  this  nature  was  contemplated  by  the  treaty,  and  that  a 
forcible  removal  must  be  made,  if  made  at  all,  under  the  direction 
of  the  United  States ;  that  this  interpretation  is  in  accordance  with 
the  usages  and  practice  of  the  government  in  providing  for  the  re- 
moval of  Indian  tribes  from  their  ancient  possessions,  with  the  fit- 
ness and  propriety  of  the  thing  itself,  and  with  the  £air  import  of 
the  language  of  the  several  articles  bearing  upon  the  subject. 
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An  objection  was  taken,  on  the  argument,  to  the  validity  of  the 
treaty,  on  the  ground  that  the  Tonawanda  band  of  the  Seneca  In- 
dians were  not  represented  by  the  chiefs  and  head  men  of  the  band 
in  the  negotiations  and  execution  of  it.  But  the  answer  to  this  is, 
that  the  treaty,  after  executed  and  ratified  by  the  proper  author- 
ities of  the  government,  becomes  the  supreme  law  of  the  land,  and 
the  courts  can  no  more  go  behind  it  for  the  purpose  of  annulling 
its  effect  and  operation,  than  they  can  behind  an  act  of  congress. 
(1  Cranch,  103 ;  6  Pet.  735 ;  10  How.  442;  2  Pet.  307,  309,  314 ; 
3  Story  Const.  Law,  p.  696.) 

The  view  we  have  taken  of  the  case  makes  it  unnecessary  to  ex- 
amine the  ground  upon  which  the  learned  court  below  placed  their 
decision;  that  court  held  the  appraisal  of  the  improvements,  and 
payment  therefor,  were  conditions  precedent  to  the  surrender  of 
them  by  the  Indians ;  and  that  the  refusal  of  the  Tonawanda  band 
to  permit  the  appraisal  did  not  excuse  the  performance  of  these 
conditions.  The  ground  upon  which  we  have  placed  our  judgment 
is  not  in  conflict  with  this  view.  We  hold  that  the  performance 
was  not  a  duty  that  belonged  to  the  grantees,  but  for  the  govern- 
ment under  the  treaty. 

*  We  think  the  judgment  of  the  court  below  right,  and  [  *  373  ] 
should  be  affirmed. 


Enoch  C.  Bobbbts,  Plaintiff  in  Error,  v.  James  M.  Coopbb. 

19  H.  373. 

Appeal  Boki>— Motion  joe  Additional  Sbousitt. 

In  an  action  of  ejecimeot  brought  to  this  coart  by  defendant  below,  against  whom 
there  was  a  judgment,  this  court  cannot  order  an  increased  amopnt  of  security,  by 
way  of  enlarged  bond,  on  the  ground  of  apprehended  loss  to  defendant  in  error. 

This  was  a  motion  for  additional  security  on  a  writ  of  error  bond, 
the  plaintiff  in  error  having  a  judgment  against  him  in  the  court 
below  for  the  possession  of  the  land. 

The  matter  is  sufficiently  stated  in  the  opinion. 

Mr.  Vinton^  for  the  motion. 

Mr.  Romeyn,  opposed. 

Mr.  Justice  Watnb  delivered  the  opinion  of  the  court. 
In  this  case,  Roberts,  who  is  the  plaintiff  in  error,  on  the  allow- 
ance of  the  writ  of  error,  gave  security  in  the  sum  of  one  thousand 

Vol.  i— 49 
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dollars,  conditioned  that  he  would  prosecute  his  writ  to  effect,  and 
answer  all  damages  and  costs  if  he  failed  to  make  his  plea  good. 
Cooper  now  declares  that  the  bond  for  one  thousand  dollars  is  not 
sufficient  to  answer  all  the  damages  and  costs,  if  Roberts  should 
fail  to  prosecute  his  writ  to  effect,  and  refers  to  an  affidavit  filed  by 
him  as  the  basis  of  this  motion  to  show  that  fact. 

Mr.  Vinton,  counsel  of  Cooper,  now  moves  the  court  for  an  order 

requiring  Roberts  to  give  additional  security  in  the  sura 

[  *  374  ]  *  of  twenty-five  thousand  dollars,  or  such  other  sum  as  the 

court  may  deem  to  be  sufficient  to  cover  all  damages  which 

Cooper  may  suffer,  if  the  writ  of  error  should  not  be  prosecuted 

with  effect. 

The  case  between  the  parties  is  for  the  recovery  of  land  in  eject- 
ment. Cooper  represents  that  beholds  the  legal  title  to  the  land 
in  controversy  in  trust  for  the  National  Mining  Company,  incor- 
porated by  the  legislature  of  the  State  of  Michigan,  to  carry  on  the 
business  of  mining  for  copper,  and  that  he  is  the  secretary  and 
treasurer  of  the  company;  that  he  instituted  this  suit  to  recover 
the  possession  of  this  land  for  them,  that  they  might  have  the  use 
and  occupation  of  it  for  their  chartered  purposes.  It  is  also  stated 
by  the  affiant  that  a  decision  had  been  given  by  the  supreme  court 
of  the  United  States  at  its  last  term,  on  a  writ  of  error  to  the  circuit 
court  for  the  district  of  Michigan,  between  the  same  parties  in  con- 
troversy, for  the  same  land,  establishiug,  on  the  merits  of  the  caso, 
the  title  of  the  affiant  to  the  land,  and  that  the  mining  company, 
in  consequence  of  it,  had  prepared  to  prosecute  its  mining  business 
to  the  extent  of  their  ability  upon  the  land,  which  is  known  to  con- 
tain a  very  valuable  deposit  of  copper  ore,  which  could  be  worked 
with  great  profit ;  and  that  the  company  was  prevented  from  work- 
ing the  deposit,  in  consequence  of  the  pending  writ  of  error,  which 
Roberts  sued  out  upon  a  judgment  which  had  been  rendered  in 
this  case  against  him,  and  in  favor  of  the  legal  title  of  the  affiant, 
in  the  circuit  court  of  the  United  States  for  tlie  district  of  Michigan^ 
at  its  last  term.  And  the  affiant  also  states  that  the  damages  wliich 
the  company  will  sustain  by  the  delay  caused  by  the  writ  of  error 
will  amount  to  at  least  the  sum  of  twenty-five  thousand  dollars, 
and  to  a  larger  amount,  if  Roberts  shall  not  prosecute  his  writ  of 
error  to  effect. 

We  have  not  been  able  to  find  a  precedent  for  this  motion.  The 
counsel  making  it  did  not  cite  one,  but  relied  upon  that  part  of  the 
twenty-second,  twenty-third,  and  twenty-fourth  sections  of  the  judi- 
ciary act  of  1789,  the  first  of  which  declares  that  every  justice  or 
judge  signing  a  citation  on  any  writ  of  error  shall  take  good  and 
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sufficient  security  that  the  plaintiff  in  error  shall  prosecute  his  writ 
to  effect,  and  answer  all  damages  and  costs  if  he  fail  to  make  his 
plea  good,  which,  considered  in  connection  with  the  twenty-third 
and  twenty-fourth  sections,  he  thought,  empowered  this  court  to 
grant  the  motion.  In  our  interpretation,  and  the  proper  applica- 
tion of  those  sections,  regard  must  be  had  to  the  nature  of  the 
action  upon  which  a  writ  of  error  has  been  brought,  and  to  the 
damages  to  which  a  plaintiff  who  has  had  a  verdict  and 
♦judgment  may  be  entitled.  If  it  be  for  a  money  demand^  [  *  375  ] 
on  which  a  sum  certain  has  been  given  by  a  judgment,  it 
is  the  duty  of  the  judge,  who  signs  the  citation  on  a  writ  of  error, 
to  take  care  that  good  and  sufficient  security  is  given.  Should  it 
be  neglected,  and  it  shall  be  brought  to  the  notice  of  this  court, 
when  such  a  case  is  before  it  upon  a  writ  of  error,  upon  a  motion 
to  enlarge  the  security,  this  court  would  take  care  that  the  party 
claiming  its  intervention  should  have  the  full  benefit  of  the  security 
intended  by  the  law,  on  a  case  when  the  writ  of  error  was  a 
supersedeas. 

But  when  a  verdict  and  judgment  upon  it  has  been  had  in  eject- 
ment, on  which  nominal  damages  are  only  awarded,  (except  in  cases 
between  landlord  and  tenant,  and  that  in  England,  in  virtue  of  the 
statute  of  1  George  IV,  chap.  87,  sec.  2,)  and  a  writ  of  error  has 
been  sued  out  by  the  defendant,  and  security  given,  as  has  been 
done  in  this  case,  this  court  cannot  interfere  to  enlarge  the  security, 
to  cover  damages  which  a  plaintiff  may  recover  in  an  action  for 
mesne  profits,  or  for  any  oth^r  losses  which  he  may  allege  he  will 
sustain  by  being  kept  out  of  the  possession  of  his  land  by  any  de- 
lay there  may  be  in  prosecuting  the  writ  of.  error.  Besides,  this 
court  cannot  award  damages  in  any  case  brought  to  it  by  writ  of 
error,  or  require  an  enlargement  of  a  bond  given  upon  a  writ  of 
error,  except  as  it  is  authorized  to  do  in  the  twenty-third  and 
twenty-fourth  sections  of  the  judiciary  act  of  1789,  neither  of  which 
comprehend  cases  of  apprehended  losses,  except  when  they  are  a 
part  of  the  original  suit,  and  then  only  ''when  its  reversal  is  in 
favor  of  the  plaintiff,  or  petitioner  in  the  original  suit,  and  the 
damages  to  be  assessed  or  the  matter  to  be  decreed  are  uncertain ; 
in  which  case,  the  cause  is  remanded  for  a  final  decision." 

We  must  deny  this  motion.  It  is  not  provided  for  by  any  legis- 
lation of  congress.  And  the  utmost  extent  for  which  the  enlarge- 
ment of  security  upon  nominal  damages  in  ejectment  has  been  found 
necessary  in  England,  is  given  by  the  statute  16  Charles  II,  sec.  8; 
and  that  is,  where  a  defendant  there  brings  error,  he  may  be  bound 
to  the  plaintiff  in  such  reasonable  sum  as  the  court  shall  think 
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proper,  which  sum  has  been  settled  at  double  the  amount  of  one 
year's  rent.  (4  Burrows,  2,502.)  The  courts  in  England  will  also 
oblige  a  defendant  in  ejectment,  who  brings  error,  to  enter  into  a 
rule  or  undertaking  not  to  commit  waste  or  destruction  pending 
the  writ.  (3  Burrows,  1,823;  Palmer's  Practice  in  the  House  of 
Lords,  159.) 

The  motion  to  enlarge  the  security  in  this  case  is  overruled. 


Margarbt  McRea  and  others.  Appellants,  t;.  Thb  Branch  of  thb 

Bank  of  the  State  of  Alabama  at  Mobile. 

19  H.  376. 

FeAUDULEHT  CoifVEYAKCES — PARTIES  TO  SuiTfl  IN  EQUITY. 

1.  Where  a  bill  is  filed  by  a  creditor  to  assert  a  lien  given  to  secure  a  surety  in  the 
principal  debt,  the  surety,  and  the  trustee  in  the  deed  by  which  the  lien  was  given, 
are  necessary  parties. 

2.  But  where  the  same  bill  seeks  relief,  on  the  ground  of  a  conveyance  by  the  debtor 
to  hia  sister,  for  the  purpose  of  defrauding  the  creditor,  the  bill  may  be  sustained 
without  the  parties  to  the  other  transaction  being  brought  before  the  court. 

This  is  an  appeal  from  the  circuit  court  for  the  eastern  district  of 
Arkansas,  and  the  case  is  stated  in  the  opinion. 

Mr.  Lawrence^  for  appellee. 

No  counsel  for  appellants. 

Mr.  Justice  Curtk  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Arkansas. 

It  a])pears  from  the  allegations  of  the  bill,  which  are  supported 
by  the  proofs,  that  in  December,  1843,  John  D.  Bracy,  then  a 
resident  of  Alabama,  borrowed  of  the  Branch  of  the  Bank  of 
the  State  of  Alabama  at  Mobile,  (the  appellees  in  this 
[  *  377  ]  *  case,)  the  sum  of  $9,065,  and  that  Maria  Matheson,  who 
was  his  mother,  and  another  person,  joined  in  the  promis- 
sory note  which  was  given  to  the  bank  for  the  loan.  To  indemnify 
Mrs.  Matheson,  Bracy  conveyed  certain  negro  slaves  to  one  Gale,  in 
trust,  to  save  her  harmless.  The  debt  not  being  paid  at  maturity, 
the  bank  recovered  a  judgment  on  it  in  November,  1845.  The 
trustee  afterwards  sold  some  of  the  slaves,  and  their  price  was 
applied  to  reduce  the  debt ;  but  some  time  in  the  year  1846,  Bracy 
privately  left  the  State  of  Alabama,  and  carried  away  with  him 
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the  residue  of  the  slaves,  and  some  other  property,  not  leaving, 
so  far  as  appears,  any  other  property  in  that  State,  out  of  which 
the  judgment  in  favor  of  the  hank  could  he  satisfied.     He  appears 
to  have  been  for  a  time  in  the  State  of  Mississippi.     Some  time  in 
1847  he  went  to  Louisiana ;  and  in  the  year  1848  he  removed  with 
these  slaves  to  White  county,  in  the  State  of  Arkansas,  where  he 
employed  them  in  making  some  improvements  on  a  tract  of  gov- 
ernment land,  where  he  and  they  resided.     In  September,  1849, 
Bracy  went  to  Louisiana,  where  Margaret  McRea,  his  sister,  one 
of  the  appellants,  then  resided,  and  there  made  a  hill  of  sale  of 
all  the  slaves  to  her.     She  sent  one  of  her  sons  to  take  possession 
of  them ;  and  Bracy  also  returned  to  their  place  of  residence,  in 
White  county,  where  he  continued  to  reside  until  the  spring  of 
1850,  when  Mrs.  McRea  moved  thither;   and  from  that  time  they 
resided  together,  she  having  entered  the  land  on  which  the  planta- 
tion was,  and  taken  a  title  in  her  own  name.     Bracy  continued  to 
reside  there,  having  the  principal  ostensible  management  of  the 
business  of  the  plantation,  until  about  a  year  before  his  decease,  in 
April,  1852,  when  he  removed  to  the  county  town,  about  six  miles 
distant,  to  practice  his  profession  as  an  attorney.     He  died  deeply 
insolvent,  the  debts  proved  against  his  estate  being  upwards  of 
fourteen  thousand  dollars;  the  sales  of  all  his  inventoried  effects 
amounting  only  to  the  sum  of  $345.90.     The  bill  asserts  a  lien  on 
these  slaves  by  virtue  of  the  trust  deed,  of  which  it  avers  Mrs. 
McBea  had  notice  when  she  purchased.     But  our  opinion  is,  that 
Gale,  the  trustee,  and  Mrs.  Matheson,  the  cestui  que  trusty  are  in- 
dispensable parties  to  a  bill  for  the  subjection  of  this  property  to 
the  claim  of  the  bank,  by  virtue  of  the  trust  deed.    Upon  that  foot- 
ing the  bill  cannot  be  maintained. 

But  we  are  all  of  opinion,  that  the  sale  to  Mrs.  McRea  was  in 
fraud  of  creditors,  and  especially  of  the  bank.  Without  detailing 
the  evidence,  we  think  it  enough  to  say,  that  the  removal  of  the 
property  from  Alabama  by  Bracy,  leaving  the  judgment  of  the 
bank  unsatisfied,  his  insolvency,  the  relation  between  the 
parties,  their  subsequent  residence  together,  the  *  manner  [  *  378  ] 
in  which  the  property  was  held  and  managed,  are  causes 
of  very  grave  suspicion.  The  bill  charges,  that  if  this  property 
was  conveyed  to  her,  *'  it  was  so  conveyed  with  intent  and  for  the 
purpose  of  hindering,  delaying,  and  defrauding  the  creditors  of  the 
said  John  D.  ^racy."  The  answer  of  Mrs.  McBae  does  not  deny 
this  allegation. 

In  the  course  of  responding  to  the  claim  of  the  bill  founded  on 
the  trust  deed,  her  answer  says:  '*She  therefore  charges,  that  there 
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was  no  encumbrance  whatever  on  the  said  slaves,  or  any  of  them,  at 
the  time  she  purchased  them,  and  avers  that  she  purchased  them 
in  good  faith,  and  without  any  notice  or  knowledge  whatever  of  a 
subsisting  lien  upon  them  by  virtue  of  said  deed  of  trust."  We 
understand  this  averment  of  good  faith  on  her  part  to  relate  simply 
to  her  ignorance  of  a  lien  by  the  trust  deed,  and  that  it  does  not 
meet  the  explicit  allegation  in  the  bill,  that  the  purpose  of  the  sale 
was  to  conceal  the  property  from  creditors  ;  and  though  the  failure 
of  the  answer  to  meet  this  charge  in  the  bill  does  not  operate?  as  a 
technical  confession  of  its  truth,  it  does  lay  a  foundation  for  the  be- 
lief that  if  the  defendant  could  have  truly  denied  it,  she  would  not 
have  foregone  the  decided  advantage  of  such  a  denial  in  an  answer 
which  puts  the  complainant  on  proof  of  the  contested  fact  by  more 
than  one  witness. 

The  answer  alleges,  that  the  agreed  price  of  the  sale  was  $3,500, 
payable  in  installments  of  $875  each,  in  five,  six,  seven,  and  eight 
years;  and  that  four  promissory  notes  were  executed  accordingly. 
It  does  not  say  what  was  done  with  the  notes,  after  they  were  exe» 
cuted.  No  such  notes  were  found  among  the  effects  of  Bracy  to  be 
inventoried.  Neither  of  these  notes,  if  in  existence,  had  become 
payable  when  this  bill  was  filed,  and  we  think  the  attempt  to  show 
that  something  had  been  paid  on  account  of  them  by  the  delivery 
of  some  cotton  is  not  successful. 

In  our  opinion,  the  charge  in  the  bill,  that  the  sale  was  fraudu- 
lent as  to  creditors,  is  made  out  in  proof,  and  this  is  sufficient  to 
sustain  the  decree  of  the  circuit  court. 

The  decree  of  the  circuit  court  is  affirmed  with  costs. 


The  Michigan  Central  Railroad  Company,  Plaintiffs  in  Error,  v. 
The  Michiqan  Southern  Kailroad  Company. 

19  H.  378. 

JUBISDICTIOS  OK  WrIT  TO  StATE  CoUBTS. 

1.  This  coart  can  only  look  to  the  record  to  ascertain  its  appellate  jarisdictioa  under 
the  25th  section  of  the  judiciary  act,  and  the  opinion  of  the  court  is  no  part  of  the 
record. 

2.  Where  it  appears  that  the  judgment  of  the  State  court  involved  only  the  constrnction 
of  State  statutes  admitted  to  be  valid,  this  court  has  no  jurisdiction. 

Writ  of  error  to  the  supreme  court  of  the  State  of  Michigan. 
The  case  was  decided  on  a  motion  to  dismiss  for  want  of  jurisdio- 
tion^  and  the  matter  is  fully  stated  in  the  opinion. 
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Mr,  Walker  moved  to  dismiss. 
Mr.  Joy  opposed. 

*  Mr.  Justice  Qriesr  delivered  the  opinion  of  the  court.  [  *  379  ] 

This  case  is  before  us  on  a  motion  to  dismiss  for  want 
of  jurisdiction. 

It  is  a  bill  in  chancery  originating  in  the  circuit  court  of  Wayne 
county,  in  the  State  of  Michigan,  and  afterwards  taken  by  appeal 
to  the  supreme  court  of  the  State. 

In  order  to  give  this  court  jurisdiction  under  the  25th  section  of 
the  judiciary  act,  the  record  of  the  case  must  show,  by  direct  aver- 
ment or  necessary  intendment^  that  one  of  the  questions  enumer- 
ated in  that  section  did  arise,  and  was  decided  by  the  State  court, 
as  required. 

If  the  subject  of  complaint  be,  that  a  State  statute  is  repugnant 
to  the  constitution  of  the  United  States,  and  therefore  void,  and 
that  the  State  court  has  declared  it  to  be  valid,  this  fact  should 
appear  by  some  direct  averment,  either  on  the  bill  or  answer,  or  in 
the  decree  of  the  court. 

After  scrutinizing  with  great  care  the  rather  prolix  pleadings  of 
this  case,  we  are  unable  to  find  any  complaint,  by  the  bill  or  an- 
swer, that  the  legislature  of  Michigan  have,  passed  any  act  afifecting 
the  rights  of  either  party  which  "impairs  the  obligation  of  a  con- 
tract;" nor  is  there  an  intimation  in  the  decree  that  any  such 
question  arose  in  the  case ;  nor  is  there  any  necessary  intendment' 
that  such  a  question  did  arise,  and  was  necessarily  decided,  from 
anything  that  does  appear  in  the  pleadings,  evidence,  or  decree; 
on  the  contrary,  it  shows  affirmatively  that  no  such  question  did 
or  could  arise. 

This  will  clearly  appear  from  an  examination  of  the  bill  and 
answer. 

The  bill  alleges,  that  the^  complainants  were  incorporated  by  an 
act  entitled  "An  act  to  authorize  the  sale  of  the  Central  railroad 
and  to  incorporate  the  Michigan  Central  Bailroad  Company,"  ap- 
proved March  28,  1846 ;  that  they  purchased  the  Central 
railroad,  according  to  the  terms  of  their  charter,  and  *have  [  *  380  ] 
since  that  time  completed  and  run  said  railroad ;  that,  at 
the  time  of  the  act,  the  State  of  Michigan  owned  both  the  Central 
and  Southern  railroads ;  that  the  management  of  the  Central  road 
was  found  onerous  and  unprofitable;  th^t  it  was  an  object  to  sell 
the  same;  that  the  road  was  not  worth,  to  exceed  $800,000;  and 
that  the  franchises  and  exclusive  rights  secured  by  the  charter  alone 
made  it  worth  the  sum  they  paid,  viz:  |2, 000,000;  and  that  it  was 
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for  the  interest  of  the  State  to  grant  such  franchises  and  exclnsivo 
rights,  and  that  the  exclusive  privileges  secured  to  them  by  the 
following  provision  in  section  five  of  their  charter  were  especially 
valuable  to  them^  and  without  which  they  would  not  have  par- 
chased  said  road : 

^^And  no  railroad  or  railroads  from  the  eastern  or  southern 
boundary  of  the  State  shall  be  built  or  constructed  or  maintained, 
or  shall  be  authorized  to  be  built,  donstructed,  or  maintained,  by  or 
under  any  law  of  this  State,  any  portion  of  which  shall  approach, 
westwardly  of  Wayne  county,  within  five  miles  of  the  line  of  said 
railroad,  as  designated  in  this  act,  without  the  consent  of  this  com* 
pany." 

The  bill  further  alleges,  that  the  State  at  the  same  time  resolved 
to  sell  tlie  Southern  railroad,  but  that  said  sale  was  only  to  take 
efiect  on  the  completion  of  the  sale  of  the  said  Central  railroad ; 
that  it  was  well  understood  by  the  complainants,  the  State,  and 
the  defendants,  (the  Southern  Railroad  Company^)  that  the  sale  of 
said  Southern  railroad  was  subordinate  to  the  sale  of  the  Central 
railroad,  and  that  the  act  incorporating  the  said  Michigan  Southern 
Railroad  Company,  approved  May  9, 1846,  was  subject  to  the  com- 
plainants' charter;  and  that,  by  the  sixth  section  of  that  act  of 
incorporation,  it  is  provided  as  follows: 

^^And  the  said  Southern  Railroad  Company  shall  also,  within 
three  years  after  the  passage  of  this  act,  extend,  construct,  and 
complete  the  Tecumseh  branch  from  the  village  of  Tecumseh,  by 
way  of  Clinton,  to  the  village  of  Jackson,  by  way  of  Manchester, 
and  along  the  line  of  railroads  formerly  authorized  to  be  constructed 
by  the  Jacksonburgh  and  Palmyra  Railroad  Company,  or  so  far 
along  the  same  as  may  not  conflict  with  the  provisions  of  an  act  m- 
tided  ^An  act  to  authorize  the  sale  of  the  Central  railroad,  and  to 
incorporate  the  Michigan  Central  Railroad  Company,'  approved 
March  28,  1846,  and  put  the  same  in  operation,  with  sufficient 
motive  power  to  do  the  business  of  the  country  depending  on  said 
branch." 

The  bill  further  alleges,  that  the  defendants  are  threatening  to 
construct,  and  are  taking  the  preliminary  steps  for  constructing, 
said  Tecumseh  branch  to  the  village  of  Jackson,  and  that  ten  miles 
of  said  branch  railroad,  if  constructed,  will  be  within 
[  *381  ]  *  five  miles  of  the  complainants'  railroad;  and  that  said 
branch,  together  with  the  Erie  and  Kalamazoo  railroad 
from  Toledo  to  Adrian,  and  the  Michigan  Southern  Railroad  to 
Monroe,  will,  in  fact  and  effect,  constitute  one  railroad,  both  to  the 
eastern  and  southern  boundary  of  the  State,  and  therefore  will  be 
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an  invasion  of  the  rights  and  privileges  guarantied  to  the  complain- 
ants by  that  provision  of  their  charter  before  cited,  and  heyovd  the 
powers  granted  to  said  SotUhem  company;  and  therefore  an  injunc- 
tion is  prayed  for. 

The  answer  of  the  defendants  denies  that  the  provision  of  the 
complainants'  charter  above  cited  applies  to  such  a  road  as  the  Te- 
cumseh  branch,  but  only  to  parallel  roads,  or  those  nearly  so ;  it 
avers  that  the  legislature  could  not  grant  powers  so  large  and 
exclusive  as  those  set  up  by  the  complainants;  and  that  the  Tecum- 
seh  branch,  if  built,  would  not,  in  fact  or  eflFect,  together  with  the 
other  railroads  named,  constitute  one  line  of  railroads,  either  to  the 
eastern  or  southern  boundary  of  the  State,  and  the  construction  of 
the  same  would  be  no  violation  of  the  rights  and  privileges  guaran- 
tied to  the  complainants  by  their  charter,  and  that  by  their  own 
charter  they  are  not  only  authorized,  but  required,  to  construct  said 
branch  to  Jackson. 

The  gravamen  of  the  bill  is,  that  the  defendants  are  acting  with- 
out legislative  authority^  and  are  usurping  rights  not  granted  to 
them  by  their  charter.  It  nowhere  asserts  that  they  are  acting 
under  authority  conferred  on  them  by  a  legislative  act  which  in- 
fringes the  rights  previously  granted  in  the  complainant's  charter, 
or  impairs  the  obligation  of  their  contract.  The  answer  puts  in 
issue  nothing  but  the  construction  of  certain  statutes  which  both 
parties  admit  to  be  valid.  It  is  therefore  abundantly  apparent  that 
this  court  has  no  jurisdiction  to  review  the  judgment  of  the  supreme 
court  of  Michigan  in  this  case. 

A  manuscript  opinion  of  one  of  the  judges  of  the  supreme  court 
of  Michigan  has  been  referred  to  by  the  counsel,  in  their  argument 
in  support  of  our  jurisdiction.  But  even  if  this  opinion  had  intro- 
duced some  speculations  on  points  not  involved  in  the  pleadings  of 
the  case,  this  court  cannot  resort  to  anything  therein  contained  in 
order  to  support  their  jurisdiction.  In  the  case  of  the  Ocean  Insur- 
ance Company  v,  PoUeys,  we  have  decided,  ^Hhat  it  is  to  the  rec- 
ord, and  to  the  record  alone,  that  this  court  can  resort  to  ascertain 
its  appellate  jurisdiction  under  the  twenty-fifth  section  of  the  judi- 
ciary act." 

The  writ  of  error  must  therefore  be  dismissed  for  want  of  juris- 
diction. 
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Albert  Ballard  and   others,  Plaintiffs   in  Error,  v.  Philip  F. 

Thomas. 

19  H.  382. 
Valuation  of  Goods  for  Duties — Is  voice. 

1.  The  Btalement  in  an  invoice  of  goods  that  two  and  a  half  per  cent,  will  bo  dodocted 
for  cash  payment,  will  not  authorize  a  corresponding  deduction  in  the  valaation  on 
which  duties  shall  be  assessed. 

2.  The  collector  is  right  in  assessing  the  invoice  price  of  imported  goods  as  the  minimom 
valuation  on  which  duties  shall  be  assessed. 

Writ  of  error  to  the  circuit  court  for  the  district  of  Maryland. 
The  case  is  fully  stated  in  the  opinion. 

Mr.  Scldeyy  for  plaintiffs  in  error. 

Mr.  Cushing,  attorney  general,  for  defendant. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

This  18  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Maryland. 

The  suit  was  brought  in  the  court  below  by  the  plaintiffs  against 
the  defendant,  collector  of  the  port  of  Baltimore,  to  recover  back  an 
excess  of  duties  paid  under  protest  on  an  importation  of  iron. 

The  iron  was  shipped  from  Liverpool,  and,  on  an  appraisal  at 
the  custom  house  in  Baltimore,  the  invoice  price  was  adopted  as 
the  minimum  market  value  upon  which  to  assess  the  duties.  The 
plaintiffs  claimed  that  the  iron  ought  to  be  appraised  at  the  actual 
cash  market  value,  or  cash  wholesale  price,  instead  of  the  actual 
market  value  or  wholesale  price  at  a  credit  of  four  months,  the 
usual  time  in  the  purchase  of  iron.  But  the  collector  insisted  upon 
the  invoice  price  as  the  minimum  valuation.  Two  invoice&  are 
given  in  the  record  as  specimens  of  those  produced  at  the  trial. 
One  of  tliem  contains  the  price  of  the  iron,  with  a  deduction  of  two 
and  a  half  per  cent,  for  prompt  payment,  which  means  cash ;  the 
other  adds  at  the  foot,  four  months  credit,  which  is  the  customary 
credit  in  the  trade. 

The  court  charged  the  jury,  that  it  being  admitted  that  the  duties 
were  levied  on  the  prices  at  which  the  iron  was  charged  in  the 
invoices,  they  were  lawfully  exacted,  and  the  plaintiffs  not  entitled 
to  recover ;  and  that  the  entry  in  the  invoice,  that  the  plaintiffs 
would  be  entitled  to  a  deduction  for  prompt  payment,  could  not 
affect  the  amount  of  duty  chargeable. 

The  eighth  section  of  the  act  of  1846  (9  U.  S.  St.  p.  43)  provides, 
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^Hhat  under  no  circumstances  shall  the  duty  be  assessed 

*  upon  an  amount  less  than  the  invoice  value,  any  law  of  [  *  383  ] 

congress  to  the  contrary  notwithstanding." 

It  is  claimed  that  this  section  has  been  repealed  by  the  act  of 
Congress  of  March  3,  1851,  (9  St.  U.  8.  p.  629,,)  which  provides 
that  the  collector  shall  "cause  the  actual  market  value,  or  whole- 
sale price  thereof  at  the  period  of  the  exportation  to  the  United 
States,  in  the  principal  markets  of  the  country  from  which  the 
same  shall  have  been  imported,  &c.,  to  be  appraised,  &c.,  and  to 
such  value  or  price  shall  be  added  all  costs  and  charges,  &c.,  as 
the  true  value  at  the  port  where  the  same  may  be  entered,"  &c. 

Previous  to  this  act,  the  time  when  the  value  of  the  article  in  the 
foreign  market  was  to  be  ascertained,  was  the  time  of  the  purchase, 
(act  30th  August,  1842,  sec.  16,  5  St.  U.  S.  p.  563;)  now,  by  the 
act  of  1851,  the  time  of  exportation.  There  is  no  change,  however, 
in  the  rule  which  must  govern  in  making  the  valuation — it  is  the 
actual  market  value  or  wholesale  price  in  the  principal  markets  of 
the  country  from  which  the  article  shall  have  been  imported.  The 
only  real  change,  therefore,  in  respect  to  this  matter,  under  the  law 
of  1851,  from  that  of  1842  and  1846,  would  seem  to  be  a  change  of 
the  time  when  the  valuation  is  to  take  place,  without  intending  to 
interfere  with  any  other  of  the  regulations  in  the  former  laws. 
This  was  the  interpretation  given  by  the  department  of  the  govern- 
ment having  charge  of  this  subject,  soon  after  the  passage  of  the 
act  in  question,  and,  we  think,  may  be  sustained  upon  the  princi- 
ples that  this  court  has  uniformly  applied  in  interpreting  these 
revenue  laws. 

The  construction  is  also  borne  out  by  the  case  of  Stairs  et  al,  v. 
Peaslee,  (18  How.  522.)  That  case  recognizes  the  eighth  section 
of  the  act  of  1846  as  in  force  since  the  act  of  1851,  and  the  clause 
in  question  is  a  part  of  it. 

In  respect  to  the  deduction  from  the  price  on  account  of  prompt 
payment,  we  think  the  fact  does  not  vary  or  affect  the  price  of  the 
article,  as  stated  in  the  invoice.  It  relates  simply  to  the  mode  of 
payment,  which  may,  if  observed,  operate  as  a  satisfaction  of  the 
price  to  be  paid  by  the  acceptance  of  a  less  sum. 

We  think  the  ruling  of  the  court  below  right^  and  that  the  judg- 
ment should  be  affirmed. 
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Obadiah  H.  Plait,  Plaintiff  in  Error,  v.  Chauncey  Jerome. 

19  H.  384. 

Attorney's  Liek — Cohfbomise  bt  Clieht. 

1.  A  party  to  a  suit  has  aathority  to  compromise  or  settle  it  irithoat  oonsent  of  hit 
attorney. 

2.  A  judgment  for  costs  in  the  court  helow,  on  which  an  attorney  has  a  lien  for  his 
fees,  cannot  prevent  the  parties  from  settling  and  dismissing  it  in  this  court. 

Writ  of  error  to  the  circuit  court  for  the  southern  district  of 
New  York. 

Motion  to  reinstate  a  case  heretofore  dismissed  hj  stipulation  of 
the  parties. 

The  matter  is  stated  in  the  opinion. 

Mr,  Foster,  for  the  motion. 
Mr.  CoUameTy  opposed. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court. 

This  is  a  motion,  on  hehalf  of  the  attorney  for  the  defendant  m 
error,  to  restore  the  cause  on  the  docket,  which  has  been  dismissed 
upon  a  stipulation  of  a  settlement  between  the  parties.  The  judg- 
ment was  for  the  defendant,  Jerome,  in  the  court  below, 
[  *  385  ]  for  costs  of  suit,  upon  which  the  plaintiff  took  out  *  a  writ 
of  error.  The  attorney  claims  that  he  had  a  lien  on  the 
judgment  for  his  costs. 

It  is  quite  clear  that  he  can  have  no  lien  for  any  costs  in  this 
court,  as  none  have  been  recovered  against  the  plaintiff  in  error. 
The  suit  is  still  pending  ;  and  as  to  the  question  of  the  dismissal 
of  the  writ,  the  court  looks  no  further  than  to  see  that  the  applica- 
tion for  the  dismissal  is  made  by  the  competent  parties,  which  are 
usually  the  parties  to  the  record.  No  doubt,  if  either  party  had 
assigned  his  interest  to  a  third  person,  by  which  such  third  person 
had  become  possessed  of  the  beneficial  interest^  and  the  party  to  the 
record  merely  nominal,  the  court  would  protect  such  interest,  and 
give  him  the  control  of  the  suit.  As  in  the  present  case,  if  the 
application  had  been  made  by  the  insolvent  assignee  of  Jerome, 
and  he  had  shown  that  he  had  succeeded  to  the  interest  of  the 
insolvent^  the  court  might  protect  his  rights. 

The  attorney,  however,  even  if  he  has  a  lien  on  the  judgment, 
according  to  the  course  of  proceedings  in  the  court  where  it  was 
recovered,  stands  in  a  different  situation.  He  is  not  a  party  to  the 
suit,  nor  does  he  stand  in  the  place  of  the  party  in  interest.     He 
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is  in  no  way  responsible  for  the  costs  of  the  proceedings,  and  to 
permit  him  to  control  them  would,  in  effect,  be  compelling  the 
client  to  carry  on  the  litigation  at  his  own  expense,  simply  for 
the  contingent  benefit  of  the  attorney. 

We  think,  therefore,  that  this  cause  has  been  dismissed  from  the 
docket  by  the  competent  parties^  for  aught  that  appears  before  us, 
and  that  the  motion  to  restore  it  should  be  denied. 


The  Ukitbd  States,  Plaintiffs,  v.  The  Citt  Bank  ov  Columbus. 

19  H.  385. 

IvsuFFiciEVT  Certificate  of  Division  of  Opihiov. 

On  a  qnestion  certified  to  this  conrt,  on  division  of  opinion,  where  the  facts  on  which 
the  answer  mast  depend  are  not  sufficiently  stated  in  the  record,  the  coart  will  re- 
fuse to  answer,  and  remand  the  case  for  further  proceedings. 

The  case  came  up  on  certificate  of  division  of  opinion  between 
the  judges  of  the  circuit  court  for  the  southern  district  of  Ohio, 
The  matter  is  stated  in  the  opinion. 

Mr,  Gushing^  attorney  general,  for  the  United  States. 

Mr.  Stanberyj  for  defendant. 

*  Mr.  Justice  Daniel  delivered  the  opinion  of  the  court.  [  *  386  ] 

This  cause  is  brought  before  us  upon  a  certificate  of  a 
division  of  opinion  between  the  judges  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Ohio. 

The  United  States  instituted  their  action  of  assumpsit  against 
the  defendants,  for  the  recovery  of  a  sum  of  money,  laying  their 
damages  at  two  hundred  thousand  dollars. 

The  declaration  consisted  of  two  counts.  The  first  was  upon  an 
alleged  agreement  between  the  United  States  and  the  City  Bank  of 
Columbus,  whereby  the  latter,  on  the  Ist  day  of  November,  1850, 
contracted  and  undertook  to  transfer  for  the  plaintiffs  the  sum  of 
one  hundred  thousand  dollars,  the  money  of  the  plaintiffs^  from  the 
city  of  New  York  to  the  city  of  New  Orleans,  and  to  deposit  the 
same  at  the  latter  place,  in  the  treasury  of  the  United  States,  by 
the  1st  day  of  January,  1851,  free  of  charge. 

In  this  count,  the  receipt  of  the  money  by  the  bank,  viz:  one 
hundred  thousand  dollars,  for  the  purposes  stated,  the  failure  to 
make  the  transfer  and  deposit  in  conformity  with  the  agreement, 
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the  conversion  of  the  money  so  received  by  the  bank  to  its  own  use, 
are  all  expressly  averred. 

*  The  second  count  was  the  common  indebitatus  assumpsit  for 
money  had  and  received  to  the  plaintiffs'  use.  Upon  the  trial 
before  the  jury  of  the  issues  joined  by  the  parties,  at  the  October 
terra  of  the  circuit  court,  in  the  year  1855,  the  plaintiffs,  in  order 
to  establish  the  alleged  agreement  and  undertaking  on  the  part  of 
the  bank,  gave  in  evidence  the  following  papers,  viz : 

First.  A  letter  from  Thomas  Moodie,  cashier  of  the  City  Bank  of 
Columbus,  in  these  words : 

''City  Bank  op  Columbus, 
"Columbus,  Ohio,  October  26,  1850, 
"  Hon.  Thomas  Corwin, 

^^  Secretary  of  the  Treasury^  Washington  city, 
*'Sir:  The  bearer.  Col.  William  Miner,  a  director  of  this  bank, 
is  authorized,  on  behalf  of  this  institution,  to  make  proposals  for 
the  purchase  of  United  States  stocks  to  the  amount  of  one  hundred 
thousand  dollars.  Any  arrangement  he  may  make  will  be  recog- 
nized and  fully  carried  out  by  this  bank.  He  is  also  authorized, 
if  consistent  with  the  rules  of  the  treasury  department,  to  contract 
on  behalf  of  this  institution  for  the  transfer  of  money  from  the  east 
to  the  south  or  west,  for  the  government. 

"  I  have  the  honor  to  be,  sir,  your  obedient  servant, 

'*  Thomas  Moodie,  Cashier.'* 

[  *  387  ]  ♦  Second.  The  following  contract : 

"  W;  City,  November  1,  1850. 
"  This  will  certify  that  I  have  contracted  with  the  United  States 
treasury,  as  the  agent  of  the  City  Bank  of  Columbus,  to  transfer 
$100,000  from  New  York  to  New  Orleans,  to  be  deposited  in  the 
treasury  at  the  latter  named  city  by  the  first  day  of  January,  1851, 
free  of  charge.  I  have,  in  pursuance  of  said  contract,  this  day  re- 
ceived a  draft  in  my  own  name  for  $100,000  on  the  United  States 
treasury  at  New  York  city,  which  is  to  be  accounted  for  on  Raid 
contract.  William  Miner." 

*'  Upon  the  production  of  these  papers,  and  proof  of  their  execu- 
tion, and  further  proof  that  said  letter  was  the  act  of  said  cashier 
alone,  without  the  knowledge  or  sanction  of  the  directory  of  said 
bank,  before,  at  the  time  of,  or  subsequent  thereto,  but  was  copied 
in  the  letter  book  of  the  bank  at  the  time  of  its  execution,  a  ques- 
tion arose  as  to  the  validity  thereof,  upon  which  question  the  judges 
of  this  court  were  divided  in  opinion.      It  is  therefore,  by  the  re- 
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quest  of  both  the  parties,  hereby  ordered,  that  the  said  question  be 
certified  to  the  supreme  court  of  the  United  States — that  is  to  say, 
'Do  said  p&pers,  so  made,  constitute  a  valid  contract  between  the 
parties  to  this  suit?'  It  was  agreed  that  the  defendant  is  an  inde- 
pendent bank  under  the  act  of  the  general  assembly  of  the  State  of 
Ohio  of  1844~'5,  to  incorporate  the  State  Bank  of  Ohio  and  other 
banking  companies. 

**  Wednesday,  November  28,  1855. 

(Signed)  **  John  McLean.       [Seal,] 

''B.  H.  Leavitt.     [Seaiy 

In  considering  this  certificate  of  division,  and  the  inquiry  it  pro- 
pounds, an  insuperable  difficulty  is  perceived,  arising  from  the 
partial  and  imperfect  form  in  which  the  facts  assumed  as  the  foun- 
dation of  the  inquiry  are  presented,  and  from  the  obvious  absence 
of  facts  and  circumstances  pertinent  to  the  case,  and  by  which,  if 
disclosed,  its  complexion  might  be  entirely  controlled. 

This  court  is  asked  to  say,  whether  the  above  cited  letter  of  the 
cashier  of  the  City  Bank  of  Columbus,  written  without  the  knowl- 
edge of  the  directory,  though  copied  at  the  time  of  its  date  in  the 
letter  book  of  the  bank,  was  a  legal  and  valid  act  and  authority. 

Now,  it  must  be  obvious  that  the  legality  or  validity  of  the  let- 
ter of  the  cashier,  and  his  authority  to  write  that  letter,  do  not  de- 
pend solely  and  necessarily  upon  the  fact  of  knowledge  in 
*  the  directory  at  the  time  of  writing  that  letter,  nor  on  [  *  388  ] 
that  of  express  direction  or  porniission  given  at  the  time 
of  its  composition.  The  letter  might  have  been  legal  and  valid  in 
the  absence  of  either  such  knowledge  or  direction,  or  of  both. 

The  powers  of  the  cashier  of  a  bank  are  such  as  are  incident  to, 
and  implied  in,  his  ofiicial  character,  as  generally  understood,  as 
cash  keeper,  cash  receiver,  or  payer,  as  negotiator  and  correspond- 
ent for  the  corporation,  or  as  agent  for  various  acts  that  are  neces- 
sary and  appropriate  to  the  functions  of  such  an  oflicer,  and  insep- 
arable from  the  operations  of  the  bank ;  or  those  powers  and  duties 
may  be  created  by  a  general  or  special  authority  declared  in  the 
charter  or  in  the  by-laws  of  the  corporation.  It  would  seem  incon- 
sistent with  these  considerations  to  determine  upon  an  isolated  fact 
or  act  of  the  cashier,  not  absolutely  irreconcilable  with  the  custom- 
ary functions  of  such  an  oflScer,  as  being  decisive  of  his  capacities 
and  duties ;  and  this,  irrespective  of  reference  or  inquiry  as  to  the 
powers  with  which  he  might  have  been  clothed,  but,  on  the  con- 
trary, by  cutting  off"  all  proofs  as  to  the  existence  of  any  such 
powers,  when  by  the  introduction  of  those  proofs  the  competency 
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of  such  powers,  or  the  recognition  of  them  by  the  bank,  might  jwr- 
haps  have  been  shown. 

The  true  character  of  this  cause  seems  not  to  have'  been  devel- 
oped before  the  circuit  court,  nor  is  it  made  apparent  upon  the  cer- 
tificate now  before  this  court. 

We  think  tliat  all  the  evidence  relevant  to  the  acts  and  authority 
of  the  cashier,  either  inherent  and  exercised  strictly  virtute  officii. 
or  as  an  agent,  general  or  special,  of  the  bank,  under  either  the 
authority  of  its  charter  or  its  by-laws,  and  proof,  if  any,  of  the  rat- 
ification or  rejection  by  the  bank  of  this  or  of  similar  acts  of  the 
cashier,  should  have  been  fully  brought  out,  to  be  passed  upon  by 
the  jury  under  instructions  from  the  court,  or  in  the  mode  of  a  cer- 
tificate of  division,  in  the  event  of  a  disagreement  between  the 
judges.  This  court,  therefore,  refusing  to  respond  upon  the  ques- 
tion, as  propounded  to  them  upon  the  certificate  from  the  circuit 
court,  remands  this  case  to  that  court  for  trial. 


Patrick  Burkb,  Plaintifi^  in  Error,  v.  William  H.  Gaines  and 

Wife. 

19  H.  388. 

JUBISDICTIOH  ON   ErROR  TO  StATE  CoURT. 

Where  plaintiff  in  error  in  ejectment  claimed  nothing  under  the  authority  of  the  laws  of 
the  United  States*  hut  objected  to  the  validity  of  thn  claim  set  up  by  the  other  side, 
of  settlement  under  acta  of  Congress,  this  court  has  no  jurisdiction,  because  the  judg- 
ment of  the  court  was  in  favor  of  the  authority  so  set  up. 

This  was  a  writ  of  error  to  the  supreme  court  of  the  State  of 
Arkansas. 

The  case  is  stated  in  the  opinion. 

Mr.  Latorencey  for  defendants  in  error. 

No  counsel  for  plaintifi^in  error. 

[  *  389  ]  ♦Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State  of  Ar- 
kansas. A  hrief  summary  of  the  case  will  he  sufficient  to  show 
that  this  court  have  no  jurisdiction. 

The  defendants  in  error,  who  were  the  plaintiffs  in  the  court 
below,  brought  their  action  of  ejectment  in  the  State  court  to  re- 
cover certain  premises  described  in  the  declaration. 
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By  a  statute  of  Arkansas,  a  party  may  maintain  an  ejectment 
upon  an  equitable  title.  And  the  defendants  in  error,  in  order  to 
show  such  a  title  in  themselves,  offered  in  evidence  certain  docu- 
ments tending  to  prove  that  a  certain  Ludovicus  Belding  had,  by 
settlement  in  1829,  acquired  a  pre-emption  right  to  the  land  in 
question,  and  that  they  are  his  heirs  at  law,  and  have  paid  to  the 
proper  officer  the  price  fixed  by  the  government. 

The  plaintiff  in  error  offered  no  evidence  of  title  in  himself, 
although  he  was  in  possession  of  tlie  lan<l.  And  at  the  trial,  the 
defendants  in  error  asked  the  court  to  instruct  the  jury  that  the 
papers  and  documents  read  in  evidence  by  them  were  sufficient  to 
maintain  the  action,  if  the  defendant  in  error  was  in  possession  of 
any  part  of  the  land  at  the  commencement  of  the  suit,  and  also  that 
they  were  entitled  to  recover,  by  way  of  damages,  reasonable  rents 
and  profits. 

The  plaintiff  in  error,  on  his  part,  asked  the  court  to  instruct  the 
jury  that  the  certificates  and  documents  offered  by  the  defendants 
in  error  were  void,  and  conferred  no  title  to  the  premises. 

This  is  the  substance  of  the  instructions  asked  for  by  the  respect- 
ive parties,  although  drawn  out  at  greater  length,  and  shows  the 
questions  presented  for  the  decision  of  the  court.  The  court  gave 
the  instructions  asked  for  by  the  defendants  in  error,  and  refused 
those  requested  by  the  plaintiff. 

Under  these  instructions,  the  jury  found  a  verdict  in  favor  of 
the  defendants  in  error,  and  a  judgment  was  entered  accordingly^ 
which  was  afterwards  affirmed  by  the  supreme  court  of  the  State ; 
and  upon  that  judgment,  this  writ  of  error  was  brought. 

*It  appears,  therefore,  that  no  right  was  claimed  by  the  [  *  390  ] 
plaintiff  in  error  under  any  act  of  congress,  or  under  any 
authority  derived  from  the  United  States.  He  merely  objected  to 
the  validity  of  the  title  claimed  by  the  defendants  in  error.  As  the 
case  appears  on  the  record,  he  was  a  mere  trespasser,  holding  pos- 
session in  opposition  to  a  title  claimed  under  the  United  States. 
The  decision  of  the  State  court  in  favor  of  the  title  thus  claimed  by 
the  defendants  in  error  can  certainly  give  the  plaintiff  no  right  to 
bring  this  writ  under  the  twenty-fifth  section  of  the  act  of  1789. 
He  claimed  no  right  under  the  United  States,  and  consequently 
can  liave  no  foundation  for  his  writ  of  error. 

The  case  cannot  be  distinguished  from  that  of  Fulton  and  others 
V.  McAffea,  (16  Pet.  149,)  and  the  writ  must  be  dismissed  for  want 
of  jurisdiction. 

Vol.  i— 60 
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George  Bulkley,  Plaintiff  in  Error,  v.  Christian  Honold. 
Lathrop  L.  Sturgis,  Plaintiff  in  Error,  v.  Same. 

19  H.  390. 
Lex  Loci  Contracjtds— Unsoundness  in  a  Vessel  Sold. 

1.  In  a  contract  for  the  sale  of  a  vessel  made  and  performed  in  Louisiana,  the  law  of 
that  Stale  governs,  though  the  vendee  is  a  citizen  of  New  York. 

2.  Tlie  code  of  Louisiana  governs  such  a  contract,  and  not  any  rule  of  admiralty  law. 

3.  By  that  code  the  vendor  is  responsible  for  a  secret  defect  in  the  vessel  unknown  to 
either  vendor  or  vendee. 

4.  By  the  same  law  the  vendee  can  either  return  the  property  and  sue  for  the  consid- 
eration, or  retain  the  property  and  sue  for  damages. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  eastern  district 
of  Louisiana. 

The  case  is  fully  stated  in  the  opinion. 

Mr.  Taylor,  for  plaintiff  in  error. 

Mr,  Benjamin,  for  defendant. 

[  *  391  ]  *  Mr.  Justice  Curtis  delivered  the  opinion  of  the  court. 
The  defendant  in  error  brought  his  action  in  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
founded  on  the  allegation.s,  that  he  purchased  at  New  Orleans,  of 
the  plaintiff  in  error  and  others,  a  vessel  called  the  Ashland,  for 
the  sum  of  $27,500;  that  tlie  vessel  was  then  partly  laden  as  a 
general  sliip  for  an  outward  foreign  voyage,  and  it  was  agreed  the 
purchaser  should  take  on  himself  the  expenses  and  advantages  of 
that  condition  of  the  vessel ;  that,  accordingly,  the  cargo  was  com- 
pleted and  the  vessel  went  to  sea,  but  was  found  to  be  unseaworthy, 
returned  to  New  Orleans,  the  cargo  was  removed,  and  the  hull 
examined  and  ascertained  to  be  so  decayed  and  rotten  as  to  he  of 
no  value  without  very  extensive  and  costly  repairs.  The  court 
found  tliese  facts  proved,  and  allowed  to  the  plaintiff  below  dam- 
ages equal  to  the  difference  between  the  price  paid  and  tlie  actual 
value  of  the  vessel,  adding  the  expenses  of  the  vessel  and  cargo, 
incurred  by  the  plaintiff  below  by  reason  of  the  sale. 

The  petition  averred  a  fraudulent  concealment  by  the  vendors  of 
the  defects  of  the  vessel,  but  the  court  found  this  not  proved. 

The  law  of  Louisiana  imposes  on  the  seller  the  obligation  of 
warranting  the  thing  sold  against  its  hidden  defects.  (Civ.  Code, 
arts.  2,450,  2,451  )  Hidden  defects  are  those  which  could  not  be 
discovered  by  simple  inspection.  (Civ.  Code,  art.  2,497.)  In  case 
the  seller  desires  to  rescind  the  contract  by  reason  of  the  breach  of 
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such  a  warranty,  he  may  do  ro  by  an  action  of  redhibition.  But  he 
may  also  retain  the  thing  sold,  and  have  an  action  for  reduction 
of  the  |)rice  by  reason  of  the  diflference  in  value  between  tJie  thing 
as  warranted  and  as  it  was  in  fact.  (Civ.  Code,  arts.  2,519,  2,520.) 
And  in  this  action  only  such  a  part  of  the  price  as  will  indemnify 
the  vendee  for  the  difference  between  the  value  of  the  thing  as  war- 
ranted and  the  thing  actually  sold,  together  with  the  expenses 
incurred  on  the  thing,  after  deducting  its  fruits,  can  be  recovered. 
(Civ.  Code,  arts.  2,522,  2,509.) 

*  The  circuit  court  appears  to  have  strictly  pursued  these  [  *  392  ] 
rules  in  framing  its  judgment. 

But  it  is  insisted  the  defects  were  apparent,  and  not  hidden 
defects.  We  do  not  think  so.  Certainly  they  were  discoverable, 
but  not  on  what  the  code  terms  simple  inspection.  It  was  neces- 
sary to  strip  or  bore  the  vessel,  to  ascertain  the  state  of  its  frame; 
and  this,  we  think,  the  vendee  was  not  bound  to  do  under  the  law 
of  Louisiana. 

It  is  further  argued  that  the  implied  warranty  does  not  extend  to 
the  soundness  of  a  vessel,  because  it  is  known  to  all,  that,  from  the 
nature  of  the  thing,  it  must  decay,  and  the  purchaser  may  be  con- 
sidered as  knowing  this,  and  making  allowance  therefor  in  the  price. 
It  is  true  that  vessels  must,  after  some  time,  decay ;  and  it  is  also 
true  that  most  subjects  of  sale  must  at  some  time  become  of  less  or 
of  no  value.  But  it  is  not  true  that  vessels  exposed  to  sale  are  gen- 
erally unsound  and  unseaworthy.  The  buyer  has  no  notice,  from 
the  nature  of  the  article,  that  any  particular  vessel  offered  to  be 
sold  is  unseaworthy  by  reason  of  the  decayed  state  of  that  part  of 
its  frame  which  is  concealed  from  sight.  We  do  not  perceive, 
therefore,  why  any  different  rule  should  be  applicable  to  vessels, 
from  that  applied  to  most  other  subjects  of  sale.  (See  De  Armas 
V,  Gray  et  cd.,  10  Louis.  R.  575.) 

Another  objection  is,  that  the  plaintiff  below  did  not  offer  to 
restore  the  vessel.  But  this  proceeds  on  a  misapprehension  of  the 
nature  of  the  remedy.  In  an  action  of  redhibition,  such  an  offer 
would  be  necessary.  Here,  the  contract  is  to  stand  unrescinded, 
and  the  buyer  retains  the  thing,  the  price  only  being  lessened  as 
much  as  is  necessary  to  do  justice. 

It  was  also  argued  that  this  contract  was  not  to  be  governed  by 
the  laws  of  Louisiana,  but  by  the  laws  of  New  York,  where  the 
vendors  resided.  But  the  contract  was  made  and  performed  in 
Louisiana,  and  must  be  governed  by  its  laws.  (Boyle  v,  Zacharie, 
6  Peters,  635;  Cox  v.  United  States,  6  Peters,  172;  Bell  v.  Bruin, 
1  How.  169.) 
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The  counsel  for  the  plaintiff  in  error  also  urged,  that  if  the  law 
of  Louisiana  ought  to  govern  the  contract,  that  law  was  to  be  found, 
not  in  the  civil  code  of  that  State,  but  in  the  general  commercial 
law  of  the  country.  Without  pausing  upon  the  difficulties  which 
otherwise  might  attend  this  proposition,  we  think  it  sufficient  to 
say,  that  we  find  the  subject  of  sales,  with  the  obligations  which 
attend  them,  regulated  by  the  civil  code  of  Louisiana,  and  we  see 
no  sound  reason  why  sales  of  vessels  are  not  within  those  laws. 

The  judgment  of  the  circuit  court  is  affirmed. 


INDEX. 


ADMINISTRATORS. 

1.  Adminisfcraton  in  different  States  are  independeBt  of  each  other.  Each  has  juris- 
diction alone,  coextensive  with  the  State  in  which  it  is  granted,  over  assets  within 
its  limits.    McLean  and  Boss  v.  Meek,  15. 

2.  A  judgment  establishing  a  debt  against  the  estate  in  a  snit  against  one  of  these  admin- 
istrators is  not  evidence  against  the  other  in  the  other  State ;  nor  does  it  operate  to 
prevent  the  bar  of  the  statute  of  limitations  in  the  latter.    Stacy  v.  Thrasher,  6  How. 

44.    lb. 

3.  A  purchase  of  real  estate  from  an  administrator,  and  possession  for  over  twenty 

years,  sustains  a  plea  of  the  statute  of  limitations  concerning  real  estate  in  Missouri, 
in  the  absence  of  any  special  circumstance  to  etcept  it  from  the  bar.  Long  v.  0* Fal- 
lon, 698. 

4.  The  administrator,  having  received  from  a  debtor  of  the  estate  a  mortgage  to  secure 
the  debt,  and  after  ibrfeitare  a  release  of  the  equity  of  redemption,  can  convey  a  valid 
title  to  a  bona  fide  purchaser,'  and  the  latter  is  not  bound  to  see  to  the  application  of 
the  purchase  money.     lb. 

5.  The  heirs  of  the  decedent  may  go  upon  the  administrator  or  his  sureties  for  a  de- 
vastavit, if  he  has  failed  to  account  for  the  purchase  money ;  but  they  cannot  recover 
the  land.    lb, 

6.  The  same  rule  applies  where  the  administifator  had  entered  land  and  received  a  patent 
&om  tha  United  States,  as  part  of  the  same  transaction  securing  the  debt,  the  patent 
being  in  his  own  name,  and  the  purchaser  receiving  a  deed  from  him  for  which  he 

.    paid  value.    lb, 

iHDiAirs,  3, 4;  Statotbb  of  Statxb,  15. 

ADMIRALTY. 

1.  A  bottomry  bond  made  for  a  larger  amount  than  the  sum  actually  advanced,  and 
maritime  interest,  though  only  intended  to  defraud  the  underwriters,  and  known  to 
the  owner,  cannot  be  enforced  as  a  bottomry  lien  on  the  vessel.  T?ie  Brig  Ann  C, 
PraU,  52. 

2.  Nor  can  it  be  enforced  for  what  was  actually  advanced.    It  is  absolutely  void.    lb. 

3.  Nor  can  the  payee  on  the  bond  resort  to  his  maritime  lien  for  supplies  or  advances 
under  such  circumstances.    lb. 

4.  The  case  of  intentional  fraud  distinguished  from  those  in  which  sums  were  included 
•    in  the  bond  not  proper  to  a  bottomry  hypothecation,  or  so  included  by  mistake,  where 

.  it  may  stand  good  for  the  amount  justly  due.    lb. 


>C0LLI8I05. 


1.  It  ia  satisfactory  evidence  of  gross  carelessness,  that  a  large  steamer  is  proved  to  have 

proceeded  down  Long  Island  Sound,  in  the  direct  traok  of  the  coasting  trade,  at  the 

.  .satajo^sUtden  jnilea  ao  hoar,  of  a  foggy  morning ;  and  sha  most  be  held  responsible 

(789) 
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for  damages  to  a  sailing  vessel  at  anchor,  ran  down  by  her  under  each  cireom- 
stances.     The  Bay  State,  74. 

2.  There  was  not  sufficient  evidence  in  this  case  to  establish  a  nniform  nsage  for  vessels 
lying  at  anchor  in  a  fog  to  blow  a  fog-horn,  and  the  vessel  is  not  at  fault  for  omit- 
ting this,  as  well  as  beating  empty  barrels  to  make  a  noise.    lb. 

3.  A  steamboat  descending  the  Hudson  river  in  the  night,  in  the  harbor  of  New  York, 
at  the  rate  of  eight  miles  an  hour,  with  many  barges  in  tow,  at  a  point  where  the 
river  is  filled  with  sail  vessels,  is  guilty  of  gross  carelessness,  and  is  responsible  for 
the  resulting  injury  to  such  sailing  vessel.     TJie  Steamboat  New  York,  181. 

4.  There  is  also  neglect  and  want  of  care,  if  there  is  no  other  watch  on  the  Bteamboat 
than  the  master,  who  is  at  the  time  engaged  in  the  general  care  of  the  vessel  and  her 
tow.     lb. 

5.  The  statute  of  the  State  of  New  York,  requiring  vessels  lying  in  the  harbor  to  have 
a  light  surpended  in  the  rigging  twenty  feet  above  the  deck,  does  not  control  the 
courts  of  the  United  States  in  admiralty  cases,  as  deciding  on  the  fanlt  of  the  vessel, 
if  she  had  such  light  as  the  general  rules  of  admiralty  require.  There  are  ezceptiom 
to  this  rule  stated  in  the  opinion.    lb. 

6.  The  rule  for  vessels  passing  each  other  on  the  Mississippi  river,  as  shown  by  the 
evidence,  is  for  the  descending  boat  to  keep  near  the  middle  of  the  river,  and  the 
ascending  boat  near  the  right  bank.     The  Magnolia,  390. 

7.  A  vessel  which  suffers  by  a  collision  due  to  the  violation  of  this  rule  is  in  default, 
and  her  owners  cannot  recover.    lb. 

8.  A  want  of  a  sufficient  watch,  and  an  unjustifiable  rate  of  speed  in  crossing  the  track 
of  the  other  vessel,  are  additional  faults.    lb. 

9.  It  is  a  rule  of  this  court  that,  when  a  steamer  approaches  a  sailing  vessel,  the  latter 
should  keep  steadily  on  her  course,  and  the  former  is  required  to  keep  oat  of  the 
way.     10  How.  567.     The  Steamer  Oregon,  490. 

10.  The  rule  of  the  Trinity  masters  is  also  adopted  by  this  court,  that  where  two  vessels 
on  opposite  tacks  are  approaching  each  other,  each  should  go  to  the  right,  passing 
the  other  on  the  larboard  side.    lb. 

11.  These  rules  being  established,  every  deviation  from  them  should  be  chargeable  as  a 
fault,  that  there  may  be  no  uncertainty  in  the  course  to  be  pursued  in  the  presence 
of  a  threatened  collision.    lb. 

12.  While  it  is  a  rale  that  a  sail  vessel  approaching  a  steamer  should  steadily  keep  her 
course,  fhe  is  not  bound  to  do  this  where  that  will  make  collision  inevitable.  She 
may,  when  the  danger  is  otherwise  inevitable,  change  her  coarse  to  avoid  it.  The 
Steamboat  Isaac  Newton,  499. 

13.  A  sailing  vessel,  however,  cannot  be  put  in  the  wrong  for  obeying  the  general  rale, 
without  a  very  strong  case  for  a  different  coarse.     lb. 

14.  A  steamer  held  in  fault  for  running  to  her  dock  in  the  harbor  of  New  York,  throagh 
an  opening  of  three  hundred  feet  between  vessels,  without  making  sure  that  no  other 
vessel  was  in  the  way,  when  a  reasonable  exercise  of  care  would  have  shown  her 
there  was.     lb. 

15.  Where,  by  an  ordinance  of  a  city,  or  by  general  usage,  a  locality  for  flat  boat  and  a 
different  one  for  steamboat  landings  on  the  bank  of  a  river  are  designated,  vessels  are 
bound  to  conform  their  action  to  this  designation.    The  Steamer  Southern  Belle,  502. 

^  16.  A  steamboat  approaching  such  a  landing,  especially  if  the  wind  is  high,  is  bound  to 
use  more  than  ordinary  care,  because  there  is  always  great  danger  under  soch  cir- 
cumstances,    lb. 

17.  Hence,  where  a  flat-boat  is  fast  to  the  bank  at  a  place  designated  for  such  boats,  a 
steamer,  which  might  have  seen  and  avoided  her  by  great  care  and  vigilance,  is 
liable  for  the  damage  from  a  collision  on  her  landing  at  that  point.     lb. 

18.  The  general  doctrine  reaffirmed  that  it  is  the  duty  of  steamboats  to  avoid  other  ves- 
sels, especially  flat-boats  moored  to  the  bank  of  the  river.  The  Steamboat  G^scy, 
565. 


INDEX.  791 

19.  And  though  the  night  he  foggy  and  by  no  means  clear,  and  the  flat-boat  had  no 
light,  yet,  as  she  lay  at  a  place  where  flat-boats  might  be  expected,  and  the  steam- 
boat had  no  occasion  to  go  so  near  the  shore,  the  latter  is  liable  for  the  damages 
resalting  from  the  collision.     lb. 

20.  A  sail  vessel  lying  at  anchor  should  exhibit  a  light;  and  it  is  no  excuse  for  not 
showing  one  at  the  time  it  was  needed,  that  it  had  been  taken  down  only  for  a  few 
minutes  to  be  cleaned.    The  schoouer  was  in  fault.     The  Steamer  St.  Charles^  592. 

21.  A  steamer  is  also  in  fault  for  going  at  the  rate  of  ten  miles  an  hour  of  a  dark  night 
in  Lake  Borgne,  when  she  ought  to  knoW  that  she  is  in  the  track  of  other  vessels, 
and  in  a  neighborhood  where  sailing  vessels  are  accustomed  to  anchor  in  dark  or 
stormy  nights.     lb. 

22.  It  is  no  sufficient  legal  excuse  that  the  steamer  carries  the  mail  and  is  bound  to 
make  definite  time  in  its  delivery.     lb. 

23.  In  such  cases  the  damages  resulting  from  collision  must  be  equally  divided.     lb. 

24.  Neither  rain,  nor  the  darkness  of  the  night,  nor  the  absence  of  a  light  from  a  barge  or 
sailing  vessel,  nor  the  fact  that  the  steamer  was  well  manned  and  furnished,  and  con- 
ducted with  caution,  will  excuse  the  steamer  for  coming  in  collision  with  the  barge 
or  sailing  vessel,  where  the  latter  is  at  anchor,  or  sailing  in  a  thoroughfare,  out  of  the 
usual  track  of  the  steam  vessel.     The  Steamer  Moanokef  666. 

Maritime  Lien. 


1.  The  vessel  is  bound  to  the  shipper  and  to  his  consignee  or  assignee  of  the  bill  of 
lading  for  the  performance  of  the  contract  of  affreightment,  and  the  bill  of  lading 
given  for  goods  thus  shipped  binds  the  general  owner  of  the  vessel  as  well  as  the 
special  owner.     The  Schooner  Freeman,  155. 

2.  This  rule  is  founded  upon  the  principle  that,  when  the  general  owner  parts  with  the 
control  of  his  vessel  to  a  charterer  or  other  special  owner,  he  expects  it  to  be  used 
for  carrying  cargo,  and  knows  that  the  master  must  have  a  right  to  make  such  con- 
tracts on  that  subject  as  will  bind  the  vessel.     lb. 

3.  But  if  no  cargo  is  received,  there  is  nothing  for  which  a  lien  exists,  though  the 
master  may  have  given  a  false  bill  of  lading.     lb. 

4.  And  neither  the  general  owner  of  the  vessel  nor  his  interest  in  it  is  bound  by  fraudu- 
lent and  false  bills  of  lading,  where  no  goods  were  received,  though  the  master  signed 
the  bills  under  instructions  from  the  Kpecial  owner,  to  enable  him  to  negotiate  them 
by  fraud.    lb, 

5.  Nor  can  the  innocent  consignee  and  holder  of  such  false  bills,  though  he  have  in 
good  faith  advanced  money  on  them,  hold  the  vessel  liable,  at  the  expense  of  the 
general  owner  in  such  case.     lb. 

6.  By  the  laws  of  England,  the  master  of  a  vessel  is  not  authorized  to  create  a  lien  on 
her  for  supplies  and  repairs  obtained  in  a  foreign  port,  except  by  bottomry  bond. 
The  Bark  Laura,  Thomas  v.  Osbom,  632. 

7.  But  such  wa<)  not  the  ancient  law  of  maritime  nations;  and  the  courts  of  the  United 
States  have  adopted  the  general  law  of  the  seas  on  this  subject.     lb. 

8.  But  the  master  cannot  create  such  a  lien  except  for  supplies  and  repairs,  and  unless 
there  exists  a  necessity  that  the  ship's  credit  should  be  pledged  for  them.     lb. 

9.  And  it  is  also  a  part  of  the  law  on  this  subject,  that  the  furnisher  of  supplies,  or  the 
lender  of  the  money  with  which  they  are  bought,  should  see  to  it  that  there  is  an 
apparent  necessity,  and  that  what  is  lent  or  furnished  is  for  the  use  of  the  vessel. 
But  see  the  Grapeshot,  9  Wallace,  129.    lb. 

10.  The  numerous  facts  of  long  voyages  at  distant  ports  by  a  master  controlling  the 
vessel  under  "a  lay*'  examined,  and  the  conclusion  arrived  at  that  there  was  no  nece.«- 
sity  for  a  lien  on  the  vessel  for  the  supplies  furnished,  and  that  the  party  furnishing 
them  had  such  dealings  with  the  master  in  other  matters  that  they  must  have  known 
that  he  had  Ihe  means,  and  that  it  was  his  dnty  to  have  paid  for  the  repairs  and  sap- 
plies  on  which  the  libel  is  founded.    Jb, 
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11.  A  contract  bfltweaa  theawnen  of  different  yenels  to  form  a  line  to  carry  paanengen 
and  cargo,  meeting  at  a  given  point  of  the  line  to  exchange,  and  fixing  the  propor- 
tion of  the  freight  to  be  received  by  each  party,  is  not  a  maritime  contract,  and  the 
remedy  for  a  brf'ach  of  it  is  at  common  law.     The  Yankee  Blade^  583. 

12.  The  doctrine  of  •  mutual  ubligation  and  mntnal  lien,  as  between  the  cargo  and  the 
vesBol,  can  have  no  place  until  a  cargo  ia  on  board  the  vessel.    lb. 

13.  No  contract  for  theiuture  employment  of  the  veesol  creates  any  lien  upon  it  for  Uia 
performance  of  such  a  contract.    lb, 

14.  Where. a  cargo  Las  been  lawfully  jettisoned  to  save  the  vessel,  the  owner  of  the  cargo 
has  a  maritime  lien  on  the  vessel  for  its  contributory  share  of  the  general  average 
compensation.     The  Anp,  Elizabeth,  619. 

15.  This  lien  may  be  enforced  by  a  proper  proceeding  in  rem  against  the  vessel  and  the 
residue  of  the  cargo,  if  it  has  not  been  delivered.    lb. 

16.  In  order  to  establish  a  maritime  lien  for  supplies  furnished,  the  burden  of  proof  is  on 
the  libellant  to  establish  not  only  the  necessity  for  the  supplies,  but  the  necessity  that 
the  credit  of  the  vessel  i^hould  be  relied  on  for  payment.  But  see  The  Grapeahoi, 
9  Wallace,  129.     The  Sultana,  Fratt  v.  Heed,  756. 


■Master's  Power  to  Sell— Salvage. 


1.  It  is  undoubtedly  true  that  a  master  has  the  right,  under  extraordinary  circum- 
stances, to  sell  the  vessel  and  the  cargo;  but  the  circumstances  under  which  the  sale 
is  made  are  always  open  to  a  rigid  scrutiny.    Poti  v.  Jemea,  613. 

2.  In  all  cases  where  such  sale  has  been  held  valid,  there  is  implied  a  market  for  the 
article  sold,  a  chance  for  competition,  and  money  to  pay  for  the  thing  sold.  Hence 
a  sale  on  a  bleak  coast  of  Behring's  Straits,  with  no  competition,  and  no  money 
actually  paid,  the  purchasers  bidding  a  nominal  price  instead  of  becoming  salvors, 
is  void.     lb. 

3.  But  as  the  vessel  and  cargo  were  derelict,  and  lost  but  for  the  aid  of  the  salvers, 
they  shall  be  allowed  reasonable  salvage.     lb. 

.4.  Under  the  circumstances  of  this  case  a  moiety  of  the  cargo  saved  is  a  fair  allowance 
for  salvage,  and  freight  should  bet  allowed  on  the  other  moiety  from  Behring's  Straits 
to  New  York.    lb. 

5.  It  being  conceded  that  the  sale  of  a  vessel  by  the  master  was  not  authorised  by  the 
circumstances  in  which  he  was  plaoad,,the,Bale  is  not  confirmed  or  ratified  by  the  act 
of  the  owners  in  abandoning  the  vessel  to  the  underwriters  in  the  same  circmnstances. 
The  Bark  Mopang,  222. 


-MOBTQAQE. 


1.  This  court  reasserts  the  doorine  that  the  circuit  court,  sitting  as  an  admiralty  courts 
has  no  jurisdiction  to  foreclose  or  give  other  remedy  on  a  mortgage.  17  11  oward, 
399;  21  Curtis.  572.    Schuchardlw.  Babbidge,  664. 

2.  A  libel  in  the  circuit  court  against  the  proceeds  of  a  vessel  sold  under  an  admiralty 
decree,  to  subject  the  proceeds  to  the  satisfaction  of  a  mortgage  on  the  vessel,  cannot 
be  sustained.    lb. 

3.  A  petition  filed  in  that  suit  on  a  claim  for  remnants  might  give  such  relief  as  admi- 
ralty could  give  in  the  premises.    lb. 

Pleading. 


1.  Where  a  libel  of  information  charges  the  offense  in  the  language  of  the  statute,  it  is 
sufficient.     The  Neurta,  586. 

2.  Therefore,  when  the  charge  is  for  carrying  a  number  of  passengers  beyond  that 
allowed  by  statute,  it  is  not  necessary  to  say  on  which  deck  of  the  vessel  they  wera 
carried.    lb. 

3.  The  rules  of  pleading  ia  admiralty  ace  simple,  and: free  from  tachnicalitiee ;  there- 
fore, though  the  libel  be  for  a  failure  to  daUver.UM.oargO|  ilthadeftBaaseittpshowi 
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%  jettinon  fcnr  whrab  tbeTwsel'W  imbl«  to  contrtbotton  o&geoeral  averi^e  to  the 
libellants,  the  coart  may  decree  in  favor  of  libellantfl  on  such  pleadings  the  amount 
so  due.  There  is  no  soch  thing  as  a  technical  variance  in  admiralty  practice.  The 
Ann  Elitabtth,  619. 


•Prize, 


1.  The  rule  is  inflexible  that  trade  between  ciUaens  or  snbjects  of  nations  at  war  is 
forbidden,  and  property  captared  on  the  high;  seas  intended  for  an  enemy's  port  is 
lawful  prise.    Jttktr  v.  MmUgwMry,  94. 

2.  Nor  can  this  forfeiture  be  evaded  by  stopping  at  an  intermediate  port.    Ih. 

3.  While  it  is  the  duty  of  a  captor  to  send  his  prise  into  a  port  of  his  own  nation  for 
adjttdieattoB,  there  are  circnmitances  which  will  excuse  this,  and  authorize  a  coun 
to  prooeed  to  adjudicate  and  condemn «  without  possession  of  the  vessel  or  property 
seised  as  prise.    lb, 

4.  That  the  captor  was  in  command  of  a  squadron  at  a  great  distance  from  his  own 
country,  and  could  not  have  spared  a  prise  crew  and  officer  without  improperly 
weakening  his  force,  is  sufficient  cause.    Ih. 

5.  Under  such  circumstances  the  capturing  commander  must  of  necessity  be  the  judge 
of  the  circumstances  which  justify  his  failure  to  send  in  his  prize ;  and  while  his 
decision  is  not  conclusive  on  the  court,  it  will  inquire  whether  he  has  exercised 
reasonable  judgment  and  discretion  in  the  matter.     Ih, 

6.  While  it  is  certainly  the  rule  in  prise  cases  that  proceedings  should  be  conducted  in 
the  name  of  the  United  States,  the  decree  will  not  be  reversed  when  they  have  been 
conducted  in  the  name  of  the  captors,  through  the  course  of  along  litigation,  without 
objection  on  that  score  until  the  case  is  argued  in  this  court.     lb. 


-Ssawohthxhess. 


Consideration  of  what  constitutes  seaworthiness  in  a  vessel.  Capacity  to  resist  ordi- 
nary action  of  the  sea  during  the  voyage,  without  loss  or  damage  to  the  cargo.  The 
Ann  Elizabah,  619. 

S0USCJE»  OF  JUBISDICTIOH. 


This  court  does  not  follow  the  admiralty  courts  of  England,  between  the  Restoration 
and  the  statute  3  and  4  Victoria,  c.  66,  {  4,  in  declining  jurisdiction  in  petitory  ac^ 
tions  for  vessels,  but  asserts  the  authority^of  the  court  as  practiced  before  that  period 
over  that  questiil>a.i  The.  Bark  Mopang,  222. 

AGENCY. 

1.  Agents  who  are  -brokers,  making  a  contract  in  their  names  for  their  principals,  in 
which  they  have  an  interest,  may  sustain  an  action  in  their  own  name.  McCuUough 
V.  RooU,  746. 

2.  Purcliasers  from  such  agents  cannot  refuse  to  pay,  on  the  ground  that  there  is  a 
warehouse  receipt  for  the  property  outstanding  in  possession  of  a  third  person.    J6. 

3.  8peoial  circumstances  of  this  case  considered.    lb. 

Ikdiabs,  4. 

ARBITRATION. 

1.  Au  award  of  an  arbitrator  is  good  only  for  what  is  submitted  to  him;  and  if  he 
mingles  in  a  single  conclusion,  so  that  it  cannot  be  separated,  what  was  submitted 
and  what  was  not,  the  whole  is  bad.     York  and  Cumberland  R,  R.  Co.  v.  Myen,  203. 

2.  The  bill  of  exceptions  in  this  case,  giving  the  testimony  of  the  arbitrator,  shows  that 
his  entire  award  was  within  the  submission,  which  was  of  sll  matters  embraced  in 
the  declaration,    lb, 

3.  The  facts  being  thos- presented  to  this  oonrt  by  the  bill  of  exceptions,  it  can  examine 
to  see  if  the  court' mled  gorrectly  on  the  validity  of  the  award;  and  it  being  found 
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to  be  within  the  rabmisaion,  the  court  cannot  set  it  aside  for  mistake  either  of  law 
or  fact.    lb, 

APPEALS  AND  APPEAL  BONDS. 

1.  A  bond  approved  and  filed  after  ten  days  from  the  date  of  judgment  or  decree  ia 
sufficient  to  sustain  the  appeal  or  writ  of  error,  though  it  may  not  supersede  the  ex- 
ecution.   Hudgins  v.  Kemp,  454. 

2.  An  appeal  may  be  allowed  by  a  judge  in  vacation  or  by  the  court  in  term.  The 
only  difference  in  the  effect  of  such  allowance  is,  that  notice  will  be  presumed  in  the 
latter  case,  but  a  citation  must  be  served  in  the  former  case.    lb, 

8.  The  allowance  of  an  appeal  need  not  be  a  matter  of  record  in  the  court  below.  The 
knowledge  of  the  clerk  that  such  an  appeal  was  actually  allowed  in  open  court  ia 
sufficient  to  justify  him  in  certifying  it  to  this  court.  The  party  cannot  be  divested 
of  his  right  by  the  failure  of  the  clerk  to  make  the  proper  entry  of  the  allowance  on 
his  record  book.    lb, 

4.  An  appeal  bond  may  be  approved  by  the  judge  in  vacation  as  well  as  in  court.    Tb. 

Equity,  1. 

ATTORNEY  AND  CLIENT. 

1.  It  is  not  unlawful  for  an  attorney  to  purchase  of  his  client  the  subject  of  the  litiga- 
tion after  a  final  judgment  in  the  case.    McMicken  v.  Pertn,  433. 

2.  If  it  were,  a  party  who  loans  the  money  to  him  to  make  the  purchase,  and  in  whose 
name  the  purchase  is  made,  cannot  rely  on  it  to  defeat  the  trust  in  his  handci  for  the 
beuefit  of  the  attorney.    Brooks  v,  Martin,  2  Wallace,  70.    lb. 

3.  Where  plaintiffs  residing  in  New  York  recovered  a  decree  in  Alabama,  in  which  the 
money  was  paid  into  court,  their  counsel,  in  procuring  the  decree,  cannot,  by  a  mere  ex 
parte  order  of  the  court,  have  a  long  account  for  legal  services  in  other  cases,  settled 
before  a  master,  and  a  decree  for  its  payment  out  of  the  fund  in  court.  Wolfe  ▼. 
Lewis,  683. 

4.  Such  a  proceeding  is  void  for  want  of  parties  or  of  process,  and  is  altogether  irregu- 
lar and  indefensible,  and  the  order  is  reversed  by  this  court.    lb. 

5.  A  party  to  a  suit  has  authority  to  compromise  or  settle  it  without  consent  of  his 
attorney.    Plati  v.  Jerome,  780. 

6.  A  judgment  for  costs  in  the  court  below,  on  which  an  attorney  has  a  lien  for  his 
fees,  cannot  prevent  the  parlies  from  settling  and  dismissing  it  in  this  court    lb. 

Equity,  29;  JusisDioiioir  of  Supbexe  Coubt,  11, 12. 

ATTACHMENT  AND  GARNISHEE  PROCESS. 

1.  Where  the  person  garnished  admits  a  surplus  in .  his  hands,  after  a  sale  under  a 
trust  deed,  and  satisfaction  of  the  trust,  if  he  claims  to  hold  it  for  a  debt  of  his  own 
against  the  judgment  debtor,  he  must  establish  the  justice  of  his  claim.  Williams  v. 
mil,  667. 

2.  Where  issue  is  taken  on  an  answer  to  a  garnishee  process,  which  sets  up  such  a  claim, 
it  is  a  question  for  the  jury  to  decide,  whether  the  claim  is  just  and  fair,  or  fraudulent, 
and  no  presumptions  arise  in  favor  of  the  garnishee.    lb. 

Equity,  6. 

BANKRUPTCY. 

Eppfxtt  op  Discharge. 

1 .  Where  a  person  mortgaged  land  on  which  there  was  a  prior  judgment  lien,  the  use 
of  the  words,  *'  grant,  bargain,  and  sell,"  by  the  law  of  Mississippi,  created  a  cove- 
nant against  the  encumbrance  of  that  judgment.    Bush  y.  Person^  67. 

2.  His  subsequent  discharge  under  the  bankrupt  law  of  1841,  while  it  released  him 
from  the  personal  liability  on  the  debt  or  covenant  of  the  mortgage,  did  not  destroy 
the  covenant,  as  one  attached  to  and  running  with  the  property.    lb. 
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3.  So  that  whon,  after  his  discharge  in  bankruptcy,  he  purchased  the  property  at  a  sale 
under  the  prior  judgment,  he  was  estopped  to  set  this  up  as  a  superior  title  to  the 
mortgage,  in  which  was  the  implied  covenant  of  warranty  against  that  judgment.  lb, 

CALIFORNIA  LAND  GRANTS. 

1.  A  native  of  the  United  States,  naturalized  as  a  citizen  of  Mexico,  did  not  forfeit  his 
right,  under  a  grant  from  Mexico,  by  joining  the  forces  of  the  United  States  in  the 
war  by  which  we  took  possession  of  California,  nor  did  that  fact  amount  to  an  aban- 
donment of  the  land.     United  States  v.  Reading,  1. 

2.  Failure  to  obtain  juridical  possession,  have  the  land  surveyed,  and  build  a  house  on 
it,  which  are  conditions  of  the  grant,  do  not  forfeit  it  when  sufficient  reasons  are 
given  for  non-performance.    lb. 

3.  The  approval  of  the  departmental  assembly,  though  necessary  to  a  perfect  grant,  is 
not  absolutely  essential  to  a  confirmation  under  the  act  of  congress  of  March  3, 1851. 
The  failure  of  the  governor  to  report  the  case  to  the  assembly  for  its  approval  does 
not  destroy  the  grantee's  rights  absolutely.     lb. 

4.  Two  orders  or  decrees  being  produced  in  support  of  a  grant  by  the  Mexican  govern- 
ment, dated  respectively  26th  and  27th  November,  1835,  the  first  of  which  announces 
ttie  ap[)roval  of  the  claim,  and  the  second  purports  to  be  a  regular  concession  or 
title:  Held,  that  the  latter,  which  is  more  definite  in  describing  the  boundaries  of 
the  grant,  shall  govern  in  that  respect.     Arguello  v.  United  States,  460. 

5.  Other  evidence  of  a  more  extended  grant  by  a  subsequent  governor  considered,  and 
held  insufficient.     lb. 

6.  The  Mexican  laws  for  granting  lands  made  a  clear  distinction  between  grants  to 
empresarios,  who  agreed  to  introduce  and  settle  foreigners  as  colonists,  and  the  dis- 
tribution of  lands  to  Mexican  citizens,  families  or  single  persons.  The  prohibition 
of  grants  within  the  ten  littoral  leagues  applied  to  the  former,  and  did  not  apply  to 
the  latter.     lb. 

7.  This  court  reaffirms  the  doctrine  of  United  States  v.  Reading,  18  H.  1,  ante  1,  that 
it  is  the  duty  of  the  governor,  and  not  the  claimants,  to  present  the  claim  to  the 
departmental  assembly.     United  States  v.  Cervantes,  474. 

8.  The  case  affords  a  presumption  that  it  was  approved  by  that  body.    lb. 

9.  A  grant  to  a  citizen  of  Mexico  within  the  ten  littoral  leagues  was  valid  by  the 
Mexican  laws.     lb. 

10.  Tho  lands  once  held  by  missions,  may,  when  abandoned,  be  granted  as  other  lands. 
Their  assent  also  will  make  a  grant  valid.    lb. 

11.  Claimants*  original  grant  was  for  a  definite  quantity,  and  three  sides  of  the  bounda- 
ries were  given.  It  interfered  with  other  claims,  and  a  new  grant  was  made,  with  » 
condition  that  a  survey,  with  a  map  of  its  relations  to  other  claims,  should  be  taiade 
and  filed.  This  was  a  condition  subsequent,  and  the  disturbed  condition  of  the  country 
afforded  sufficient  excuse  for  not  making  the  survey.     United  States  v.  Vaca,  476. 

12.  Where  the  petition  did  not  mention  the  quantity,  a  resort  can  be  had  to  the  con- 
cession or  titulo ;  and  if  three  sides  and  the  quantity  are  given,  the  grant  is  suffi- 
ciently definite.     UniUd  States  v.  Larhn,  478. 

13.  The  absence  of  the  approval  of  the  departmental  assembly  is  not  necessarily  fatal, 
nor  will  the  absence  from  the  grant  of  a  condition  of  permanent  settlement  avoid  it.  lb. 

14.  Objections  to  the  fraudulent  character  of  the  claim,  made  in  this  court  for  the  first 
time,  will  not  be  considered.    lb. 

15.  Under  the  statutes  of  California  of  March  26, 1851,  and  March  26, 1862,  concerning 
city  lots  of  San  Francisco,  the  defendants  bring  themselves  in  this  case  within  their 
requirements,  and  plaintiffs  do  not.    The  facts  considered.    F%M  v.  Sedbury,  721. 

16.  Where  claimant  produces  record  evidence  of  his  title,  and  the  only  question  is  of 
the  authority  of  the  Mexican  officers  to  make  the  grant,  the/>ri7iia/aet€  presumption 
will  be  in  favor  of  the  power.  The  power  of  the  Mexican  territorial  governors  to 
grant  land  considered.     United  States  v.  I^alta^  741. 
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17.  Tbe  record  and  ibe  contemporary  parol  teetimony  in  this ,c«i6  combine  to  show  thAi 
appellee's  claim  of  boandary  is  just.    lb. 

18.  The  small  value  attached  to  land  in  California  by  the  Mexican  government,  and  its 
almost  ezclasive  use  fi)r  pasturage  and  stockraising,  considered  in  construing  tbe 
validity  of  grants  as  to  quantity.     United  Statet  v.  Sutherland,  759. 

19.  The  want  of  surveying  instruments,  and  the  above  consideration,  affect  also  the 
question  of  precision  in  description  of  boundaries  in  snch  grant.    lb. 

20.  Therefore,  that  a  grant  i^  of  eleven  leagues  in  quantity  is  no  sufficient  objection  to 
it;  and,  if  tbe  diseflOy  or  imperfect  map,  with  other  description  accompanying  tbe  etpe^ 
diente,  will  enable  the  surveyor  to  locate  it,  these  are  sufficient.    lb. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  May  15,  1820,  which  authorized  the  solicitor  of  the  treasury  to  issue  a 
warrant  of  distress  against  the  property  of  a  revenue  officer,  for  the  amount  found 
due  on  adjusting  his  accounts  in  the  treasury  department,  is  constitational.  Murray 
V.  Eoboken  Cb.,  227. 

2.  Though  partaking  of  the  nature  of  judicial  power  in  some  respects,  it  is  a  power 
long  exercised  by  the  executive  department  in  England  and  in  the  States,  and  is  not 
prohibited  by  the  division  of  executive  and  judicial  power  in  tbe  federal  constitution. 

•    lb. 

3.  That  congress  may.  by  consent,  authorize  tbe  defendant  to  bring  the  case,  after  levy, 
into  a  court  for  judicial  investigation,  is  not  a  valid  argument  against  this  proposition. 
lb. 

4.  Such  a  proceeding  is  due  process  of  law  within  the  meaning  of  the  fifth  amendment 
to  the  constitution.    What  is  meant  by  due  process  of  law  elaborately  discussed.  lb, 

5.  It  is  due  process  of  law,  because  it  is  the  usual  and  appropriate  mode  by  which  the 
English  government,  from  whose  Magna  Charia  the  phrase  is  derived,  has  always 
used  it  or  its  equivalent  in  enforcing  from  debtors  the  amounts  due  the  government 
on  account  of  its  revenues. 

6.  As  it  is  not  a  search  warrant,  it  is  not  within  the  provision  of  the  constitution  re- 
quiring affidavits  to  make  such  warrants  valid.    lb. 

7.  The  constitution  confers  on  tbe  preqident  the  power  to  "grant  reprieves  and  par- 
dons for  offenses  againn't  tha. United.  States,  except  in  cases  of  impeachment"  & 
parU  WelU,  260. 

8.  In  order  to  ascertain  olearly  what  is  meant  by  this  grant  of  power,  recourse  mast  be 
had  to  the  use  of  tbe  power,  and  the  meaning  of  those  words  as  exercised  in  England 

.  under  the  common  law.    The  court .goes.into  jftu  elaborate  examination  of  the  Eng- 
lish precedents  and  authorities,    lb. 

9.  It  includes  the  right  to  commute  the  sentence  of  the  court  by  substituting  a  milder 
punishment,  as  imprisonment  for  death;  and  acceptance  of  such  a  pardon  binds  the 
convict  as  to  the  substituted  punishment.    lb. 

10.  A  provision  in  the  charter  of  a  banking  corporation,  fixing  the  rate  of  taxation  on 
the  bank  by  the  State  which  charters  it.  is  a  contract,  and  a  subsequent  statute  in- 
creasing the  rate  of  taxation  on  the  bank  is  void,  as  impairing  the  obligation  of  that 
contract.    Dodge  v.  Woohey,  284. 

1 1.  This  principle  is  not  varied  by  the  fact  that  the  subsequent  statute  increasing  the 
tax  was  authorised  by  a  new  constitution  of  tbe  State,  adopted  by  the  people  after 
the  charter  was  granted.    lb. 

12.  Where  a  corporatioa  is  permitted  by  the  statute  of  another  State  to  do  busineai 
therein,  the  latter.  State  has  a  right  to  impose,  as  a  condition  of  this  privilege,  that 
it  shall  be  suable  by  service  of  process  on  its  agent  within  the  State.  The  La/ayeUe 
Jtw.  Co.  y.  French,  340. 

13.  A  judgment  obtained  by  snch  service  is,  under  the  constitution  and  acts  of  congress, 
entitled  to  the  same  faith  and  credit  in  any  other  State  as  it  has  by  law  and  usage 
in  tbe  State  where  it  was  rendered.    lb. 
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14.  The  majority  of  the  ednrt  in  this  ttae,  ta  reported  in  IS  How.  619;  19  Caitis,  621 ; 
held  that  the  erection  of  the  bridge,  bo  far  as  it  interfered  with  the  free  and  nnob- 
stracted  navigation  of  the  Ohio  river,  was  incoosistent  with  and  a  violation  of  acts 
of  congrera,  and  was  not  protected  by  the  legislation  of  Virginia,  because  that  stat- 
nte  was  in  conflict  with  the  acts  of  congress.  State  of  Ftntuylvania  v.  Wheeling 
Bridge  Co.,  355. 

15.  The  court  was  also  of  opinion  that,  under  the  power  vested  in  congress  to  regulate 
commerce  among  the  States,  its  legislation  on  the  subject  was  valid.    lb. 

16.  And  the  court  it  of  opinion  that  the  power  to  regulate  commerce  includes  (he  au- 
thority to  license  and  authorize  the  erection  of  bridges  across  navigable  streanip.  and 
to  prescribe  their  height,  location,  and  other  circumstances  affecting  their  relation  to 
navigation.     lb. 

17.  In  declaring  by  statute,  therefore,  that  the  bridge,  as  it  stood  when  the  decree  in 
this  case  was  rendered,  in  1852,  was  a  lawful  structure,  anything  in  the  laws  of  the 
United  States  to  the  contrary  notwithstanding,  congress  acted  upon  a  subject  within, 
its  power  and  control.    lb. 

18.  The  effect  of  this  statute  was  not  to  declare  void  the  decree  of  the  court  already 
rendered.  It  did  not  affect  the  fact  that,  at  the  time  the  decree  was  rendered,  this 
bridge  was  a  nuisance,  and  by  the  law  then  in  force  ought  to  be  abated.    lb. 

19.  Nor  could  it,  nor  did  it,  affect  the  right  of  plaintiff  to  the  costs  recovered  in  that 
suit,  nor,  if  damages  had  been  recovered,  would  they  have  been  released.    lb. 

20.  Bui  that  which,  by  the  law  as  it  stood,  was  liable  to  be  removed  as  a  nuisance,  is 
now  by  law  no  longer  a  nuisance.  The  foundation  on  which  that  part  of  the  decree 
was  based  is  gone;  and  as  this  is  effected  by  a  lawful  exercise  of  the  power  of  con- 
gress, the  decree  can  no  further  be  executed.    lb. 

21.  Nor  is  the  act  of  congress  liable  to  the  objection  that  it  gives  a  preference  to  the 
ports  of  one  State  over  those  of  another.    lb. 

22.  Nor  is  it  void  as  being  in  conflict  with  the  compact  between  the  States  of  Virginia 
and  Kentucky.  No  such  compact  between  States  can  impose  a  restriction  on  the 
power  granted  congress  by  the  constitution.    lb. 

23.  The  clause  of  the  constitution  of  the  United  States  which  declares  that  **  the  citizens 
of  each  State  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  of  the 
several  States,"  applies  only  to  each  privileges  and  immunities  as  grow  out  of  citi- 
zenship.   Connor  v.  Elliott,  508. 

24.  The  rights  of  a  commanity  of  acquets  between  married  persons,  which  the  law  of 
Louisiana  attaches  to  the  contract  of  marriage  within  that  State,  when  the  parties 
are  married  there,  or  reside  there  when  the  acquets  are  made,  are  not  privileges  and 
immunities  of  citizenship,  but  attac^b  to  the  contract  or  relation  of  marriage  without 
reference  to  the  citizenship  or  alienage  of  the  parties.    lb. 

25.  Hence  a  widow,  married  and  xlomioiled  during  her  married  life  in  the  State  of  Mis- 
sissippi, is  not  entitled  by  the  laws  of  Louisiana,  nor  by  the  above  provbion  of  the 
federal  constitution,  to  a  community  in  her  husband's  acquets,  though  these  are 
made  and  located  within  Louisiana,  and  administered  in  her  courts,  and  though  the 
wife  was  a  native-born  citizen  of  Louisiana.    lb. 

26.  This  court  will  not  undertake  the  difficult  and  delicate  task  of  giving  a  general 
or  comprehensive  definition  of  the  rights  and  privileges  guaranteed  by  the  above 
clause  of  the  constitution,  becanse  it  is  deemed  safer  and  more  in  accord  with  judi- 
cial propriety  to  leave  its  meaning  to  be  determined  in  each  ease  as  it  shall  arise. 
lb. 

CONTRACT. 

COMMUVIST  RiOXIVT. 

1.  Plaintiff,  who  was  a  member  of  the  communist "  Harmony  Society/'  Withdrew,  and 
sued  for  a  share  of  the  common  property.    Baker  v.  Nachtrieb,  601. 

2.  The  laws  of  the  association  concerning  property  cited  and  considered.    One  of  these 
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allows  the  ftssooiation,  in  ito  diBcretion,  to  make  a  donation  to  a  member  volantarily 

withdrawing.    lb, 
8.  A  receipt  given  by  plainti£f,  stating  his  withdrawal,  and  acknowledging  the  receipt 

of  two  hundred  dollars  as  a  donation,  agreeably  to  the  above  contract,  is  not  only  a 

receipt,  but  a  contract  of  dissolution,  expressing  the  terms  on  which  it  was  made.  lb. 
4.  As  there  is  nothing  in  the  bill  assailing  its  fairness,  or  impeaching  it  in  any  way,  it 

is  conclusive  against  the  plaintiff's  right  to  relief  in  the  present  caae.    lb. 


•COHSTRDOTION  OF. 


1.  The  case  turns  upon  the  construction  of  a  contract  for  continnoos  delivery  of  gnano 
by  defendants  to  plaintififs;  the  agreement  evidenced  by  correspondence.  Thiscoart, 
agreeing  with  the  circuit  courts,  holds  that,  in  the  light  of  this  corre-spondenoe,  defend- 
ants were  not  bound  to  deliver  a  cargo  of  guano  consigned  to  plaintiffs,  while  there 
was  an  indebtedness  of  $40,000,  without  payment  or  security  for  the  cargo  so  con- 
signed.    Masten  v.  Barreda,  415. 

2.  By  the  contract  sued  on  the  plaintiff  agreed  to  complete  certain  work  by  the  Ist  oi 
December,  and  the  defendant  agreed,  when  the  work  was  complete<l,  to  give  his  notee 
for  $10,000,  payable  six  months  thereafter:  Held,  that  the  completion  of  the  work 
at  the  time  specified  was  a  condition  precedent  to  the  right  to  the  notes.  Slater  y. 
EnierBon,  658. 

3.  Parol  evidence  of  the  necessity  of  completion  of  the  work  at  the  time,  held  to  have 
weight  in  determining  whether  the  covenants  were  dependent  or  independent.    lb. 

4.  A  bill  of  lading  which  exempted  the  owner  of  the  vessel  (a  steamboat)  from  perils  or 
dangers  of  the  river,  does  not  exonerate  him  from  loss  by  fire.  Oarrison  v.  Memphii 
Ins.  Co.,  711. 

5.  If  the  bill  excepts  "dangers  of  the  river"  and  "unavoidable  accidents,"  he  ia  not 
responsible  for  loss  by  fire,  where  no  fault  is  shown.    lb. 

AnxiBALTT,  Mabitime  Lien,  11;  Cohstitutiosal  Law,  10, 11;  Coptbiqbt,  2;  Pat- 
ent Law,  1, 12, 13 ;  Statutes  of  States,  7,  8. 

COPYRIGHT. 

1.  Under  the  statute  of  New  York,  in  virtue  of  which  Comstock  was  appointed  reporter 
of  the  decisions  of  the  court  of  appeals,  no  copyright  could  be  bad  in  the  reports. 
LUUe  V.  Hall,  143. 

2.  The  contract  of  the  reporter  with  a  publishing  house  for  the  exclusive  right  to  pub- 
lish for  his  five  years  of  office,  did  not  coiifer  on  them  any  right  to  the  manuscripts 
prepared  by  him  for  such  reports;  and  no  injunction  could  be  issued  by  a  federal 
court  by  virtue  of  the  copyright  acts  of  congress  to  prevent  others  from  publishing 
them.    lb. 

3.  If  plaintifib  have  any  remedy,  it  is  by  a  personal  action  against  Comstock  on  the 
contract.    lb. 

COURT  AND  JURY. 

1.  What  is  color  of  title  is  matter  of  law  to  be  decided  by  the  court.  What  is  good 
faith  in  making  claim  under  such  title  is  a  matter  of  fact  for  the  jnry.  Wright  y. 
Mattisorit  40. 

2.  A  tax  title  not  fatally  defective  on  its  face  may  be  color  of  title,  to  be  determined 
by  the  court  in  connection  with  the  facts,    lb. 

3.  It  is  not  a  necessary  inference  of  law  that  a  person  in  possession  of  land,  claiming 
title,  who  permits  it  to  be  sold  for  taxes,  cannot  acquire,  in  good  faith,  a  color  of 
title  by  purchasing  at  such  sale.  The  title  may  be  sufficient  to  give  color,  and  the 
jury  must  be  left  to  decide  on  the  good  faith  of  the  transaction.    lb, 

4.  The  court  may  instruct  a  jury  that  there  is  not  sufficient  evidence  to  anthoriso 
them  to  find  for  plaintiff;  but  this  can  only  be  done  when  in  fact  there  is  no  evidence 
to  sustain  plaintiff*8  claim.    BicJiardiQn  v.  Tlie  City  of  Boston,  675. 
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5.   It  should  be  left  to  the  jury  to  determine  the  locality,  lines,  corners,  low-water 
mark,  Ac,  referred  to  in  a  written  document  at  the  time  it  was  made;  also  whether' 
the  effect  of  certain  drains  is  to  injure  the  property  of  plaintiff.    lb. 

Attachment,  2;  Evidence^  4;  Missouri  Land  Titles,  9;  Negotiable  Paper,  4. 

CUSTOMS  DUTIES. 

1.  Under  the  tariff  act  of  1846,  where  goods  were  imported  from  countries  other  than 
that  of  their  production  or  manufacture,  their  dutiable  value  was  to  be  determined 
by  that  of  the  principal  markets  of  the  country  from  which  they  were  imported  into 
the  United  States.    Stairs  v.  Peculee,  447. 

2.  The  word  country  here  includes  all  of  the  dominions  of  a  state  like  Great  Britain; 
and  the  decisions  of  the  appraiser,  that  the  principal  markets  of  that  country  for  a 
particular  class  of  goods  are  London  and  Liverpocl,  are  valid,  though  the  importa- 
tion was  directly  from  Halifax.    lb. 

3.  Where,  on  such  appraisement  legally  made,  it  appears  that  the  value  lii^as  more  than 
ten  per  cent,  above  the  value  at  which  they  were  entered  by  the  importer,  the  pen- 
alty of  twenty  per  cent,  upon  the  value  attaches,  whether  they  are  entered  at  the 
invoice  value,  or  at  a  greater  or  less  value  than  stated  by  the  importer.    lb. 

4.  The  tariff  act  of  1846  required  the  collector  to  designate  on  the  invoice  at  least  one 
package  of  every  invoice,  and  one  package  at  least  of  every  ten  of  goods,  should  h« 
or  the  appraisers  deem  it  necessary,  to  be  opened  and  examined  by  the  appraisers. 
This  was  not  done  in  this  case.     Converse  v.  Burgeu,  318. 

5.  Proof  was  admissible,  in  an  action  to  recover  back  the  duties  as  improperly  assessed, 
that  the  appraisers  did  not  examine  or  see  any  of  the  original  packages,  but  only  sam- 
ples, (of  sugars,)  which  had  been  taken  out  several  weeks  before,  and  which  could 
not  afford  a  true  criterion  of  their  value.    lb. 

6.  A  protest  on  the  ground  that  the  goods  were  not  fairly  and  faithfully  examined  by 
the  appraisers  is  sufficient  to  permit  this  evidence.    lb. 

7.  While  it  may  be  conceded  that  the  judgment  of  the  appraisers  is  conclusive,  if  made 
upon  a  sufficient  examination,  the  proof  of  failure  to  examine  one  in  ten,  or  indeed 
any  of  the  packages,  as  the  law  requires,  destroys  the  conclusiveness  of  their  ap- 
praisement,   lb. 

8.  The  statement  in  an  invoice  of  goods  that  two  and  a  half  per  cent  will  be  deducted 
for  cash  payment,  will  not  authorize  a  corresponding  deduction  in  the  valuation  on 
which  duties  shall  be  assessed.    BaUard  v.  Thomat,  778. 

9.  The  collector  is  right  in  assessing  the  invoice  price  of  imported  goods  as  the  minimum 
valuation  on  which  duties  shall  be  assessed.    lb. 

EQUITY. 

1.  From  a  decree  against  G.  for  $10,552,  with  an  order  to  sell  land  in  satisfaction  of  it. 
G.  appealed,  and  plaintiffs  were  his  sureties  on  an  appeal  bond.  The  decree  was 
affirmed,  and  the  land  sold  for  f  3,025,  leaving  unpaid  of  the  decree  and  interest, 
$7,525.  Plaintiffs  claim  that  the  sum  realized  on  the  sale  of  land  should  be  applied 
j)ro  rata  on  the  original  decree  and  the  penalty  of  the  bond,  which  was  $12,000. 
Held  by  the  court  that  they  were  not  entitled  to  such  apportionment,  but  were  bound 
for  all  the  amount  of  the  original  decree,  interest  and  costs,  not  paid  by  the  sale  of 
the  land,  if  that  sum  did  not  exceed  the  penalty  of  their  bond.    Sesgions  v.  Pintard,  90. 

2.  Under  the  anthority  conferred  by  the  deed  of  trust  in  this  case,  the  trustee  was 
authorized  to  sell  for  an  installment  of  interest  due  and  unpaid,  though  the  principal 
sum  was  not  due.     Richards  v.  Holmes,  125. 

3.  And  this  is  so,  though  the  deed  did  not  show  that  any  interest  was  due  before  the 
note  became  due,  the  note  being  referred  to  in  the  deed.    lb. 

4.  An  authority  to  sell,  after  advertising  the  time  and  place  of  sale,  authorizes  the 
trustee,  in  the  exercise  of  a  sound  discretion,  to  postpone  the  sale  more  than  once, 
if  due  notice  is  given  of  the  postponement    lb. 
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allowe  the  aBsociation,  in  ito  discretion,  to  make  a  donation  to  a  member  volnntarilj 
withdrawing.    lb, 

3.  A  receipt  given  by  plainti£f,  stating  bia  withdrawal,  and  acknowledging  the  receipt 
of  two  hundred  dollars  as  a  donation,  agreeably  to  the  above  contract,  is  not  only  a 
receipt,  but  a  contract  of  dissolution,  expressing  the  terms  on  which  it  was  made.  lb. 

4.  As  there  is  nothing  in  the  bill  assailing  its  fairness,  or  impeaching  it  in  any  way,  it 
is  conclusive  against  the  plaintiff's  right  to  relief  in  the  present  case.    lb. 


•COHSTRDCTION  OF. 


1.  The  case  turns  upon  the  constraction  of  a  contract  for  continuous  delivery  of  gnano 
by  defendants  to  plaintififs;  the  agreement  evidenced  by  correnpondence.  This  court, 
agreeing  with  the  circuit  courts,  holds  that,  in  the  light  of  this  correnpondence.  defend- 
ants were  not  bound  to  deliver  a  cargo  of  guano  consigned  to  plaintiffs,  while  there 
was  an  indebtedness  of  $40,000,  without  payment  or  security  for  the  cargo  so  con- 
signed.    Mcuters  v.  Barreda,  415. 

2.  By  the  contract  sued  on  the  plaintiff  agreed  to  complete  certain  work  by  the  let  of 
December,  and  the  defendant  agreed,  when  the  work  was  complete^i,  to  give  his  notea 
for  $10,000,  payable  six  months  thereafter:  Held,  that  the  completion  of  the  work 
at  the  time  specified  was  a  condition  precedent  to  the  right  to  the  notes.  Slater  y. 
Einerson,  658. 

3.  Parol  evidence  of  the  necessity  of  completion  of  the  work  at  the  time,  held  to  have 
weight  in  determining  whether  the  covenants  were  dependent  or  independent.    lb. 

4.  A  bill  of  lading  which  exempted  the  owner  of  the  vessel  (a  steamboat)  from  perils  or 
dangers  of  the  river,  does  not  exonerate  him  from  loss  by  fire.  OarrUon  v.  Memphu 
Im.  Co.,  711. 

5.  If  the  bill  excepts  "dangers  of  the  river"  and  "unavoidable  accidents,"  he  is  not 
responsible  for  loss  by  fire,  where  no  fault  is  shown.    lb. 

AOMIBALTT,  MaBITIME  LiEH,  U;  CoHSTITUTIONAL  LaW,  10,  11;  COPTBIOBT,  2;  PaT- 

£BT  Law,  1, 12, 13 ;  Statutes  of  States,  7,  8. 

COPYRIGHT. 

1.  Under  the  statute  of  New  York,  in  virtue  of  which  Comstock  was  ap|)Ointed  reporter 
of  the  decisions  of  the  court  of  appeals,  no  copyright  could  be  had  in  the  reports. 
LUUe  V.  Hall,  143. 

2.  The  contract  of  the  reporter  with  a  publishing  house  for  the  exclusive  right  to  pub- 
lish for  his  five  years  of  office,  did  not  coiifer  on  them  any  right  to  the  manuscripts 
prepared  by  him  for  such  reports;  and  no  injunction  could  be  issued  by  a  federal 
court  by  virtue  of  the  copyright  acts  of  congress  to  prevent  others  from  publishing 
them.    lb. 

3.  If  plaintiffs  bave  any  remedy,  it  is  by  a  personal  action  against  Comstock  on  the 
contract.    lb. 

COURT  AND  JURY. 

1.  What  is  color  of  title  is  matter  of  law  to  be  decided  by  the  court.  What  is  good 
faith  in  making  claim  under  such  title  is  a  matter  of  fact  for  the  jnry.  Wright  v. 
Maltison^  40. 

2.  A  tax  title  not  fatally  defective  on  its  face  may  be  color  of  title,  to  be  determined 
by  the  court  in  connection  with  the  facts,    lb. 

3.  It  is  not  a  necessary  inference  of  law  that  a  person  in  possession  of  land,  claiming 
title,  who  permits  it  to  be  sold  for  taxes,  cannot  acquire,  in  good  faith,  a  color  of 
title  by  purchasing  at  such  sale.  The  title  may  be  sufficient  to  give  color,  and  the 
jury  mnst  be  left  to  decide  on  the  good  faith  of  the  transaction.    lb. 

4.  The  court  may  instruct  a  jury  that  there  is  not  sufficient  evidence  to  antboriso 
them  to  find  for  plaintiff;  but  this  can  only  be  done  when  in  fact  there  is  no  evidence 
to  sustain  plaintiff's  claim.    BicharcUcn  v.  Tlie  City  o/Boston,  675. 
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5.   It  should  be  left  to  the  jary  to  determine  the  locality,  lineB,  cornen,  low-water 
mark,  Ac,  referred  to  in  a  written  document  at  the  time  it  was  made ;  also  whether' 
the  effect  of  certain  drains  is  to  injure  the  property  of  plaintiff.    lb, 

Attaohment,  2;  Evidence^  4;  Missouri  Land  Titles,  9;  Negotiable  Papeb,  4. 

CUSTOMS  DUTIES. 

1.  Under  the  tariff  act  of  1846,  where  goods  were  imported  from  countries  other  than 
that  of  their  production  or  manufacture,  their  dutiable  value  was  to  be  determined 
by  that  of  the  principal  markets  of  the  country  from  which  they  were  imported  into 
the  United  States.    Stairs  v.  Peoilee,  447. 

2.  Tlie  word  country  here  includes  all  of  the  dominions  of  a  state  like  Great  Britain; 
and  the  decisions  of  the  appraiser,  that  the  principal  markets  of  that  country  for  a 
particular  class  of  goods  are  London  and  Liverpool,  are  valid,  though  the  importa- 
tion was  directly  from  Halifax.    lb. 

3.  Where,  on  such  appraisement  legally  made,  it  appears  that  the  value  '^as  more  than 
ten  per  cent,  above  the  value  at  which  they  were  entered  by  the  importer,  the  pen- 
alty of  twenty  per  cent,  upon  the  value  attaches,  whether  they  are  entered  at  the 
invoice  value,  or  at  a  greater  or  less  value  than  stated  by  the  importer.    lb, 

4.  The  tariff  act  of  1846  required  the  collector  to  designate  on  the  invoice  at  least  one 
package  of  every  invoice,  and  one  package  at  least  of  every  ten  of  goods,  should  h« 
or  the  appraisers  deem  it  necessary,  to  be  opened  and  examined  by  the  appraisers. 
This  was  not  done  in  this  case.     Converse  v.  Burgess^  318. 

5.  Proof  was  admissible,  in  an  action  to  recover  back  the  duties  as  improperly  assessed, 
that  the  appraisers  did  not  examine  or  see  any  of  the  original  packages,  but  only  sam- 
ples, (of  sugars,)  which  had  been  taken  out  several  weeks  before,  and  which  could 
not  afford  a  true  criterion  of  their  valoe.    lb. 

6.  A  protest  on  the  ground  that  the  goods  were  not  fairly  and  faithfully  examined  by 
the  appraisers  is  sufficient  to  permit  this  evidence.    lb, 

7.  While  it  may  be  conceded  that  the  judgment  of  the  appraisers  is  conclusive,  if  made 
upon  a  sufficient  examination,  the  proof  of  failure  to  examine  one  in  ten,  or  indeed 
any  of  the  packages,  as  the  law  requires,  destroys  the  conclusiveness  of  their  ap- 
praisement,   lb, 

8.  The  statement  in  an  invoice  of  goods  that  two  and  a  half  per  cent,  will  be  deducted 
for  cash  payment,  will  not  authorize  a  corresponding  deduction  in  the  valuation  on 
which  duties  shall  be  assessed.     Ballard  v.  Thomat,  778. 

9.  The  collector  is  right  in  assessing  the  invoice  price  of  imported  goods  as  the  minimaa 
valuation  on  which  duties  shall  be  assessed.    lb. 

EQUITY. 

1.  From  a  decree  against  G.  for  $10,552,  with  an  order  to  sell  land  in  satisfaction  of  it, 
G.  appealed,  and  plaintiffs  were  his  sureties  on  an  appeal  bond.  The  decree  was 
affirmed,  and  the  land  sold  for  fS,025,  leaving  unpaid  of  the  decree  and  interest, 
$7,525.  Plaintiffs  claim  that  the  sum  realized  on  the  sale  of  land  should  be  applied 
pro  rata  on  the  original  decree  and  the  penalty  of  the  bond,  which  was  $12,000. 
Held  by  the  court  that  they  were  not  entitled  to  such  apportionment,  but  were  bound 
for  all  the  amount  of  the  original  decree,  interest  and  costs,  not  paid  by  the  sale  of 
the  land,  if  that  sum  did  not  exceed  the  penalty  of  their  bond.    Sesgions  v.  Pintard,  90. 

2.  Under  the  authority  conferred  by  the  deed  of  trust  in  this  case,  the  trustee  was 
authorized  to  sell  for  an  installment  of  interest  due  and  unpaid,  though  the  principal 
sum  was  not  due.    Richardt  v.  Holmes,  125. 

3.  And  this  is  so,  though  the  deed  did  not  show  that  any  interest  was  due  before  the 
note  became  due,  the  note  being  referred  to  in  the  deed.    lb. 

4.  An  authority  to  sell,  after  advertising  the  time  and  place  of  sale,  authorizes  the 
trustee,  in  the  exercise  of  a  sound  discretion,  to  postpone  the  sale  more  than  once, 
if  due  notice  is  given  of  the  postponement.    lb. 
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6.  The  holder  of  the  note  seoored  by  the  deed  mmj  leaTe  a  bid  with  tiie  aoetioQeer,  and 
if  it  is  the  highest  bid  that  can  be  obtained,  his  pnrofaaea  will  ba  valid/    lb. 

6.  Plaintiff  in  error,  having  recovered  a  judgment  against  the  canal  company, served  a 
writ  of  foreign  attachment  on  the  goods,  rights,  credits,  Ac.,  of  the  company  in  tbe 
hands  of  defendants.  Defendants  held  certain  bonds,  as  trustees,  for  payment  of  spe- 
cific debts  of  the  canal  company,  and  it  appeared  that  after  all  these  were  paid  there 
remained  a  large  sam  in  the  hands  of  defendants.  Held :  1.  That  the  canal  company 
could  have  sued  defendants  at  law  and  recovered  this  balance.  2.  That  by  the  law 
of  Maryland  this  was  the  test  of  their  liability  to  an  attachment  for  that  fond  in 

'  their  hands.  3.  That  any  party  having  a  paramount  leffal  claim  on  that  fond  could 
have  intervened  in  the  present  suit  and  asserted  his  right.  4  That  if  such  persons 
had  only  an  equitable  right,  they  must  assert  it  by  a  bill  of  interpleader  in  chancery. 
5.  That  a  suit  in  chancery  to  which  the  plaintiff  in  this  suit  was  no  party,  or  if  a 
party,  the  suit  was  dismissed  as  to  him,  without  prejudice  to  his  legal  rights  in 
express  terms,  cannot  be  used  to  defeat  his  right  to  recover  in  this  garnishee  pro- 
ceeding.    McLaughlin  v.  Swann,  176. 

7.  Where  a  party  not  within  the  jurisdiction  of  a  court  is  proceeded  against  by  publi- 
cation or  warning  order  under  statutory  provision,  if  he  enters  his  appearance  and 
defends,  he  is  as  much  bound  by  the  decree  as  if  served  with  process  within  the 
jurisdiction.     Shields  v.  Thomas,  209. 

S.  A  bill  in'  equity  which  seeks  to  enforce  a  decree  of  another  court  in  favor  of  several 
distributees  of  an  estate  against  a  party  liable  for  assets  received,  is  not  multifarious 
because  the  plaintiSis  have,  in  the  decree  sued  on,  bad  several  sums  decreed  to  them 
as  distributees  of  the  estate.  In  such  case  they  claim  through  a  common  title,  and 
defendant  is  liable  on  one  transaction,  though  to  several  persons.    Ih. 

9.  A  bill  id*  chancery  is  an  appropriate  mode  of  obtaining  the  benefit  of  a  decree  in 
chancery  in  a  foreign  court,  though  an  action  at  law  might  be  sustained  for  the  snm 
awarded  by  the  first  decree.    Ih. 

10.  Nor  should  any  court  decree  on  a  bill  to  quiet  title  in  favor  of  a  party  who  has  voI« 
untarily  purchased  at  a  nominal  snm  the  legal  title,  which  he  knew  was  in  litigation 
in  another  court,  from  one  of  tbe  parties  lo  that  suit.     Orton  v.  Smith,  218. 

11.  Where  a  chancery  suit  involves  complicated  accounts,  it  should  be  referred  to  a 
master,  and  objections  to  his  report  should,  be  made  by  exceptions  in  the  court 
below.    Ransom  v.  Winn,  249. 

12.  A  stockholder  in  a  corporation  may  bring  a  suit  in  equity  which  ought  to  have 
been  brought  by  the  corporation,  when  the  directors  refuse  to  do  so.  and  when  the 

'  circumstances  of  the  case  justify  the  interference  of  the  chancellor.    Dodge  v.  Wool- 
sey,  284. 

13.  The  circumstances  under  which  such  a  suit  will  be  sustained,  and  the  limitations 
of  the  right,  considered  very  fully.    lb. 

14.  To  such  a  suit  other  parties  besides  the  directors  and  the  corporation  may  be  made, 
as  the  ends  of  justice  and  the  rules  of  chancery  proceedings  reqnire.    lb. 

15.  Nor  is  it  any  objection  that  the  stockholder,  who  is  complainant,  by  reason  of  his 
citizenship,  brings  the  suit  in  a  court  of  the  United  States,  when  the  corporation 
could  not  have  done  so.    lb. 

16.  The  statutes  of  Mississippi  authorized  the  court  which  declares  the  charter  of  a 
banking  company  forfeited  to  appoint  a  trustee  to  wind  up  its  affairs.  Both  by  the 
statutes  of  the  State  and  the  more  modern  decisions  of  the  courts  of  England 
chancery  has  jurisdiction  to  protect  the  rights  both  of  creditors  and  stockholders  in 
such  cases.    Baeon  v.  Robertson,  406. 

17.  Hence,  where,  after  paying  all  the  debts  of  the  corporation,  there  remained  a  large 
amount  of  property,  credits,  Ac.,  in  the  hands  of  the  trustee,  for  which  he  refnaed  to 
account  to  the  stockholders,  they  may  maintain  a  bill  in  chancery  to  compel  him  te 
euch  accounting,  and  for  a  distribution  of  the  surplus  in  his  hands.    lb. 

18.  In  a  bill  brought  to  set  aside  a  sale  for  fraud,  made  andar  the  direction  of  a  probate 
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court,  eighty  years  after  said  sale  was  made,  the  hill  should  be  very  specific  in  its 
allegations  of  fraad,  and  the  time  of  disoovering  it,  and  the  proof  very  clear.  Mbcre 
V.  Oreene^  672. 

19.  Id  such  case  it  is  not  necessary  for  those  claiming  under  the  sale  by  order  of  the 
probate  court  to  prove  the  regularity  of  its  proceeding?,  but  the  party  assailing  the 
title  must  prove  the  fraud  or  other  illegality.    lb. 

20.  A  bill  in  chancery  in  circuit  court  cannot  be  dismissed  foi;  want  of  jurisdiction  on 
motion  made  after  answer,  and  while  the  parties  are  perfecting  the  pleading,  the 
practice  in  the  State  courts  notwithstanding.    BoUs  v.  Lean*,  574. 

!2I.  It  should  not  be  dismissed  on  that  ground  until  the  hearing,  because  the  parties 

might  perfect  the  bill  before  final  hearing.    /&. 
2,2.  In  a  bill  to  set  aside  a  judicial  sale  of  real  estate,  a  mortgagee  who  had  received 

the  proceeds  of 'the  sale  on  account  of  his  mortgage  is  a  necessary  party,  because  he 

is  interested  to  uphold  the  sale.     Chiron  v.  JiiUaudon,  596. 

23.  The  fact  that  the  suit  is  brought  in  a  federal  court,  and  that  such  mortgagee  is  not 
within  its  jurisdiction,  does  not  enable  the  court  to  proceed  without  him.    lb. 

24.  Neither  the  act  of  congress  of  1839  (5  Stats,  at  Large,  321)  nor  the  47th  rule  of  this 
court  authorizes  a  circuit  court  to  make  a  decree  in  the  absence  of  a  party  whose 
rights  must  necessarily  be  affected  by  it.     lb. 

25.  Fraud  in  the  execution  of  an  instrument,  sealed  or  unsealed,  may  be  set  up  to  im- 
peach it  in  a  court  of  law.     Hartshorn  v.  Day,  650. 

26.  But  a  sealed  instrument,  or  a  judgment  of  a  court  of  law,  can  only  be  impeached  for 
fraud  in  its  consideration  by  a  direct  proceeding  in  chancery,  where  all  proper  parties 
and  just  reroedie:!  can  be  administered,  and  not  in  a  court  of  law,  where  it  is  intro- 
duced collaterally  as  evidence.    lb. 

27.  Where  a  bill  in  equity  is  brought  to  recover  real  estate  which  is  founded  on  a  purely 
legal  title,  the  court  has  not  jurisdiction.     Hippy.  Bahin,  679. 

28.  Nor  ifl  thi^  rule  varied  by  the  fact  that  an  account  for  rents  and  profits  is  asked,  or 
that  defendants  may  have  an  undivided  interest  in  the  title,  so  that  a  partition  might 
become  nece-^sary.     lb. 

29.  An  attorney  for  a  defendant  who  had  pleaded  successfully  a  subsequent  discharge  in 
bankruptcy,  taxed  defendant's  costs  for  the  clerk,  had  execution  issued  on  a  judgment 
for  the  costs,  and  levied  upon  lands  of  non-resident  plaintiff  worth  fifty  thousand  dol- 
lars, and  bought  them  in  for  nine  dollars  and  thirteen  cents,  directing  the  levy  and 
urging  the  sale  against  the  wishes  of  the  sheriff:  Held,  to  be  a  fraud  and  extortion, 
and  the  sale,  after  conveyance,  set  aside  as  void,  in  chancery.     Byers  v.  Surget,  702. 

30.  An  insurance  company  which  pays  the  loss  to  the  owner  of  the  cargo  can  sue  the 
owner  of  the  vessel  for  the  loss,  and  can  sue  in  chancery,  where  there  are  many  bills 
of  lading,  each  of  which  would  require  a  separate  suit  at  law.  Garrison  v.  1%€ 
Memphis  Ins.  Cb.,  711. 

31.  A  court  of  equity,  in  enforcing  a  hard  contract  of  insurance,  may  render  a 
decree  for  the  loss,  ^here  it  has  occurred  before  suit.  Commereial  Mutual  Marine 
Ins.  Co.  V.  Union  MtUitcU  Ins.  Co.,  716. 

32.  Where  a  bill  is  filed  by  a  creditor  to  assert  a  lien  given  to  secure  a  surety  in  the 
principal  debt,  the  surety  anci  the  trustee  in  the  deed  by  which  the  lien  was  givea 
are  necessary  parties.     McRac  v.  The  Branch  Bank  of  Alabama,  772. 

33.  But  where  the  same  bill  seeks  relief,  on  the  ground  of  a  conveyance  by  the  debtor 
to  his  sister,  for  the  purpose  of  defrauding  the  creditor,  the  bill  may  be  sustained 
without  the  parties  to  the  other  transaction  being  brought  before  the  court.     lb. 

34.  It  is  the  doctrine  of  this  court  that  a  deed  for  real  estate,  absolute  on  its  face,  may 
be  shown  by  parol  to  have  been  executed  as  a  security  for  payment  of  money.  Bah- 
cock  V.  Wyman,  691. 

35.  A  person  in  possession  under  such  deed,  holding  as  trustee,  cannot  avail  himself  of 
the  statute  of  limitation.     lb. 
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EVIDENCE. 


1.  A  bill  of  lading  acknowledging  receipt  of  goods  in  good  order  impoeee  en  the  p^riy 
giving  it  the  necessity  of  overcoming  this  prijna  facie  case  by  sufficient  proof  to  the 
contrary.     The  Skip  Howard,  189. 

2.  In  this  case  the  evidence  satisfies  the  court  so  clearly  that  the  goods  (potatoes)  were 
unsound  when  received,  that  on  that  ground  the  judgment  of  the  district  court, 
affirmed  in  the  circuit  court,  is  reversed.     lb, 

3.  The  return  of  the  marshal  that  he  had  levied  on  lands  is  prima  Jaeie  evidence  thai 
there  was  no  personal  property  on  which  he  could  levy.  Murray  v.  Hoboken  (h^ 
227. 

4.  On  a  demurrer  to  evidence,  or  a  prayer  to  instruct  that  there  is  no  evidence  of  a  con- 
tract set  up  in  the  declaration,  the  court  properly  overruled  it,  if  there  was  any 
evidence  from  which  the  jury  might  have  found  the  implied  contract.  Nutt  v.  Minor, 
240. 

5.  A  verbal  mistake  in  the  name  of  the  corporation,  in  the  first  suit,  does  not  render  it 
void  ;  and  the  judgment  will  be  evidence  in  the  second,  if  there  is  an  averment  that 
the  defendant  is  the  same  corporation  sued  by  the  erroneous  name  in  the  first  suit. 
Lafayette  Int.  Co.  v.  French,  340. 

6.  It  is  not  competent  to  show  by  parol  testimony  that  the  words  "dangers  of  the 
river  "  are  generally  understood  to  include  injury  from  fire.  Chtrriaon  v.  The  Mem- 
phis Im,  Cb.,  711. 

7.  A  parol  agreement  to  make  insurance,  by  executing  policy  next  day,  is  valid,  and 
can  be  enforced  where  all  the  particulars  of  the  agreement  are  understood,  (hm- 
mereial  Mutual  Marine  Ins.  Co,  v.  Union  Mutital  Ins  Co.,  716. 

8.  At  common  law  such  an  agreement  is  valid,  and  there  iH  nothing  in  the  statute  of 
the  State  of  Massachusetts  which  renders  it  void.     lb. 

9.  Where  a  president  of  an  insurance  company  has  been  held  out  as  possessing  au- 
thority to  make  such  contracts,  and  his  authority  is  not  denied  in  the  answer,  his 
agreement  will  be  held  binding  on  the  company.    lb. 

10.  The  report  of  Edward  Coles,  register  of  the  land  office  at  Edwardsville,  found  in  the 
American  State  Papers,  can  be  read  in  evidence  from  those  papers,  which  are  pubhc 
documents,  the  authority  of  which  is  not  open  to  controversy.  Bryan  v.  Fortyih, 
731. 

11.  The  deed  of  a  married  woman,  not  signed  by  her,  or  acknowledged  as  the  law  re- 
quires, is  not  valid,  though  her  name,  with  her  husband's,  is  attached  to  the  deed, 
there  being  no  evidence  to  show  it  to  be  her  act.    Mugan  v.  Boyle,  605. 

12.  Nor  can  a  certified  copy  of  the  deed,  though  recorded,  be  received  as  evidence  where 
the  original  is  incompetent.    lb. 

13.  So  a  will  never  proved  or  admitted  to  record,  under  which  nothing  was  ever  done 
or  performed  for  a  great  many  years,  the  execution  of  which  is  not  proved  to  the 
court,  cannot  now  be  received  in  evidence  to  defeat  the  title  claimed  under  the  heirs 
of  the  supposed  testator.    lb. 

14.  Neither  such  deeds  nor  such  a  will  can  be  received  as  ancient  instrument^*,  under  pro- 
sumptions  in  their  favor,  because  they  are  not  valid  on  their  face,  and  because  the 
circumstances  of  the  present  case  do  not  justify  it.    lb. 

ADMIiriSTBATION,  2;  ADMIRALTY,  COLLIBJOIT,  2;   CONTRACT,  CoMMUVIST  ReOLIPT,  3,  4; 

Contract,  Construction  of,  3;  Court  and  Jury,  1, 2, 3, 4;  Customs  Duties,  6,  7; 
Missouri  Land  Titles.  3, 12, 13;  Res  Judicata,  2,  3;  Wills,  4. 

EXECUTIVE  DEPARTMENTS. 

1.  The  act  of  the  secretary  of  the  navy,  in  transmitting  a  sum  of  money  ($1,000)  to  an 
officer  of  the  navy  in  Paris,  to  be  expended  in  payment  for  medicine  and  medical 
attendance  on  himself,  cunnot  be  revised  by  the  comptroller  of  the  treasury  so  as  to 
charge  the  officer  with  the  same.     United  Slates  v.  Jones,  78. 
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INDIANS. 

1.  The  Cherokee  nation  is  not  a  foreign  nation,  bat  in  its  semi-civilised  state  bears  a 
close  analogy  to  a  provisional  government  of  a  territorial  character.  Mackey  v. 
Coxe,  84. 

2.  The  courts  will  respect  their  laws  concerning  property,  its  descent,  and  administra- 
tion of  estates,  and  give  effect  to  them ;  therefore  administrators  appointed  under 
their  aathority  conld  make  a  valid  power  of  attorney  to  receive  money  dne  to  the 
estate  from  the  United  States.     Jb, 

3.  Although  an  executor  or  administrator  cannot  sue  in  a  foreign  jurisdiction,  yet  be 
may  lawfully  receive  a  debt  due  the  decedent  and  voluntarily  paid  in  another  State, 
and  the  payment  will  discharge  the  debt.     lb, 

4.  The  agent,  by  power  of  attorney  of  the  administrator  in  the  Cherokee  courts,  took 
ont  administration  in  the  District  of  Columbia,  to  receive  of  the  United  States  a  sum 
due  to  the  decedent's  estate.  He  then,  as  attorney  for  plaintiffs,  the  original  admin- 
istrators, receipted  to  himself  as  administrator  here  on  the  money  so  received.  Held, 
that  as  he  was  entitled  to  receive  it,  both  as  agent  and  as  administrator,  his  sureties 
on  the  administration  bond  were  no  longer  liable  for  the  amount  received  by  him.     Ih. 

5.  Curtis  and  Nelson.     Held,  that  the  suit  could  not  be  maintained,  because  no  order 
•  for  distribution  or  payment  had  been  made  by  the  probate  court  of  the  District  of 

Columbia.     lb, 

6.  Notwithstanding  the  treaties  of  1838  and  1842,  between  the  Seneca  Indians  and  the 
United  States,  by  which  they  agreed  to  remove  west  of  the  Mississippi,  no  one  can 
enforce  their  removal  but  the  United  States.     Fellows  v.  Blacktmith,  763. 

7.  Hence  a  party  who,  under  a  grant  from  Massachusetts,  is  the  owner  of  the  land  on 
which  they  reside,  and  entitled  to  possession  on  their  removal,  is  a  trespasser  if  he 
intrudes  on  them,  though  it  be  after  the  time  limited  by  the  treaty  for  their  removal. 
lb. 

JURISDICTION  OF  CIRCUIT  COURTS. 

CiTIZBVSHIP. 

1.  Where  the  declaration  alleges  the  proper  citisenship  of  the  parties,  the  only  mode  of 
contesting  it  is  by  a  plea  in  abatement  denying  such  citizenship.  In  such  plea  the 
burden  of  proof  is  on  the  defendant.    Jone*  v.  League,  64. 

2.  A  change  of  residence,  with  real  intent  to  remain,  makes  a  change  of  citizenship, 
and  though  made  with  intent  to  give  jurisdiction,  will  be  sufficient  for  that  pur- 
pose,   lb. 

3.  But  where  the  conveyance  of  title  made  to  such  person  by  a  citizen  of  the  State 
in  which  the  snit  is  brought  contains  matter  which  shows  that  neither  the  owner- 
ship of  the  property  so  conveyed  nor  the  pretended  change  of  residence  is  bona  fide, 
the  court  will  not  entertain  jurisdiction  if  there  is  a  plea  denying  the  citizenship  of 
plaintiff.    lb. 

4.  The  courts  of  the  United  States  should  not  entertain  jurisdiction  of  a  bill  to  qniet 
title,  when  the  effect  of  its  decree  must  be  to  bring  it  in  collision  with  that  of  a  State 
court  having  prior  jurisdiction  of  the  same  matter.     Orion  v.  Smith,  218. 

5.  This  objection  is  not  removed  by  adding  to  the  decree  a  reservation  of  the  rights  of 
the  parties  in  the  former  suit,  when  those  rights  must' be  in  inevitable  conflict  with 
the  decree  of  the  federal  court.     lb. 

6.  Where  a  number  of  shareholders  of  a  corporation  are  citizens  of  States  other  than  that 
in  which  the  trustee  resides,  they  may  maintain  such  a  suit  in  the  courts  of  the 
United  States,  on  behalf  of  themselves  and  all  shareholders  not  citizens  of  that 
State,  against  the  trustee  of  the  corporation  and  the  other  stockholders,  citizens  of 
the  same  State  with  the  trustee.    Bacon  v.  Bobcrteon,  406. 

7.  Circuit  courts  have  no  power  to  set  aside,  on  motion,  their  decrees,  after  the  term  at 
which  they  were  rendered.  Cameron  v,  McBoberts,  3  Wheaton,  691.  MeHieken  ▼. 
iVrin,  433. 


804  INDBX. 

8.  The  circuit  court  can  baye  no  jurisdiction  of  an  appeal  from  the  district  court  whan 
there  is  not  a  final  decree  in  the  latter.     The  Sclioofier  Mary  Eddy,  643. 

9.  If  the  circnit  court  render  a  decree  on  the  merits  in  such  case,  all  that  this  court  can 
do  on  appeal  is  to  reverse  the  decree  of  the  circuit  court,  with  directions  to  that 
court  to  diHraiss  the  appeal  from  the  district  court,  that  the  latter  may  proceed  to 
render  a  final  decree.    lb. 

Citizenship  op  Gobporatiov. 


1.  In  a  suit  in  the  circuit  courts,  it  is  not  a  sufficient  averment  of  citizenship  to  de- 
scribe the  defendant  as  "The  Lafayette  Insurance  Company,  a  citizen  of  the  State  of 
Indiana."     Lafayette  Ins.  Co.  v.  French,  340. 

2.  Thh  court  does  not  hold  that  either  a  voluntary  association  of  persons,  or  an  asso- 
ciation into  a  body  politic,  created  by  law,  is  a  citizen  of  a  State,  within  the  meaning 
of  the  constitution  ;  but  a  statement  that  the  defendants  are  a  corporation  created 
under  the  laws  of  the  State  of  Indiana,  having  its  principal  place  of  business  in  that 
State,  is  sufficient.  They  bring  the  case  within  Marshall  v.  The  Railroad  Co.,  16 
How.  314;  21  Curtis,  153.     Ih. 


•Removal  of  Causka  from  State  Courts. 


1.  In  a  proceeding  in  a  State  court,  however  special  or  summary  it  may  be,  these  con- 
stitute no  objection  to  its  removal  to  a  federal  court  by  a  citizen  of  another  State, 
who  is  a  proper  defendant  to  the  proceedings.    Parker  v.  Overman,  121. 

2.  In  a  petition  for  such  removal,  he  must  describe  the  citizenehip  of  the  parties;  which 
ill  not  done  by  giving  their  residence.  The  terms  "citizen"  and  "resident"  of  a 
State  are  not  synonymous.    Ih. 

3.  A  case  removed  from  a  State  court  to  the  circuit  court  of  the  United  States  should 
not  be  remanded  because  some  of  the  mere  nominal  parties  are  citizens  of  the  same 
State  with  plaintiffs.     Wood  v.  Davis,  395. 

4.  Persons  Iiolding  possession  of  notes  which  are  the  subject  of  controversy,  as  mere 
agents  of  the  party  seeking  the  removal,  and  without  interest  in  the  notes,  and  attor- 
nejTB  employed  to  collect  the  notes,  are  such  nominal  parties;  and  the  case  should 
not  be  remanded  because  they  are  made  co-defendants.    lb. 

Equity,  15,  20,  23 ;  Wills,  Probate  of,  1,  2. 

JURISDICTION  OF  SUPREME  COURT. 

1.  No  appeal  lies  from  an  order  of  the  court  below,  which  is  nothing  more  than  record- 
ing the  mandate  of  this  court  in  the  same  case,  once  heard  here  on  appeal  or  writ 
of  error,  and  such  an  appeal  will  be  dismissed  and  a  procedendo  awarded.  Uniied 
States  v.  Fremont,  2B. 

2.  The  court  reasserts  the  principle  that  an  order  dissolving  an  injunction  is  not  snch 
a  final  decree  that  an  appeal  lies  to  this  court.     Verden  v.  Coleman,  71. 

3.  A  judgment  rendered  against  a  marshal,  on  a  rule  to  show  cause  why  he  should  not 
pay  money  in  his  hands  to  another  party,  and  a  counter  rule  in  favor  of  the 
plaintiff  under  whose  process  it  was  seized,  is  not  such  a  judgment  as  this  conrt  can 
re-ez amine.    Bayard  v.  Lombard,  9  How.  530;  18  Curtis,  252.    Curtis  Y.Petilpain,dZ, 

4.  The  supreme  court  of  Louisiana  held  the  plaintiffs  in  error  liable  to  a  tax  on  sne- 
cession,  on  the  ground  that  they  were  citizens  of  France.  They  asserted  themselvee 
to  be  citizens  of  Louisiana.  None  of  the  questions  mentioned  in  the  25ih  section  of 
the  judiciary  act  were  raised  by  the  record  or  decided  by  the  court  below,  and  this 
court  has  no  jurisdiction.  Meirs  of  F^dras  de  la  Lande  v.  2Vecuurer  o^ i^oumono, 
16'. 

5.  A  petition  for  rehearing*  in  the  State  court  cannot  raise  such  question,  nnlen  it 
appear  in  the  record  of  the  case  or  necessarily  arises  out  of  it.    Ih. 

6.  A  decree  is  not  final  so  as  to  authorise  an  appeal  which,  while  it  settles  the  right  of 
plaintiffs  to  recover,  refers  to  a  master  the  adjustment  of  complicated  aocoonts,  from 
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which  the  amonnt  due  from  plaintifis  to  defendants  is  to  be  ascertained.    Craighead 
V.  WiUon,  166. 

7.  On  a  bill  filed  in  a  State  court,  to  set  aside  the  discharge  of  a  bankrupt,  that  court 
sustained  a  demurrer  to  the  bill.  Such  a  decree  confers  no  jurisdiction  on  this  court, 
because  it  does  not  appear  that  any  construction  of  the  bankrupt  law  was  made  by 
the  conrt  or  was  necessary  to  its  judgment;  and  second,  if  any  such  matter  was  con- 
sidered, the  decision  was  in  favor  of  the  right  claimed  under  the  bankrupt  act,  and 
not  against  it.     Oakote  v.  Stanton,  200. 

8.  To  bring  one  of  the  questions  mentioned  in  the  25th  section  of  the  judiciary  act 
before  this  court,  it  is  not  sufficient  to  raise  the  objection  here,  and  to  show  that  it 
was  involved  in  the  controversy  in  the  State  conrt,  and  might  have  been  consid- 
ered by  it  when  making  its  decision.  It  must  appear  on  the  face  of  the  record  that 
it  was  in  fact  raised,  and  that  the  judicial  mind  was  exercised  upon  it,  and  the 
decision  was  against  the  right  claimed  under  it.  The  Victory,  6  Wallace,  382 ;  Rail- 
road Co.  V.  Rock,  4  Wallace,  177.     Maxwell  v.  Newhold,  436. 

9.  The  fact  that  the  effect  of  a  judgment  in  one  State,  and  a  sale  under  it,  in  defeating 
liens  on  the  same  property  in  another  State,  was  raised,  does  not  show  that  the  court 
was  called  upon  to  consider  the  constitutional  provision  and  the  act  of  congress  con- 
cerning the  faith  and  credit  due  from  the  courts  of  one  State  to  the  judicial  records 
of  another  State,     lb. 

10.  This  court  will  take  jurisdiction,  though  the  decree  below  be  pro  forma,  where  the 
circuit  judge  on  appeal  from  the  district  court  is  interested.  The  Steamer  Oregon, 
490. 

11.  The  statute  of  the  Territory  of  Minnesota  concerning  the  admission  and  removal 
of  attorneys  differs  but  little  from  the  common  law,  and  leaves  those  matters  very 
largely  in  the  discretion  of  the  courts.     Ex  parte  Secombe,  525. 

12.  But  this  must  be  a  judicial  discretion,  and  not  an  arbitrary,  unregulated  exercise 
of  power.  Therefore  an  order  dismissing  an  attorney  for  conduct  in  the  presence  of 
the  court  is  the  exercise  of  a  judicial  discretion  vested  by  law  in  the  court;  and 
though  the  judgment  of  removal  was  without  notice  or  hearing,  this  court  cannot 
review  that  judgment  and  restore  the  party  on  a  petition  for  a  writ  of  mandamus.  lb. 

13.  Where  both  parties  claim  the  same  land  under  different  patents  from  the  Slate,  and 
the  State  court  did  not  decide  the  case  on  any  construction  of  the  acts  of  congress, 
this  court  cannot  review  its  judgment.    Shaffer  v.  Scudday,  528. 

14.  Nor  does  the  opinion  of  the  secretary  of  the  interior,  that  one  of  the  claims  was 
improperly  located,  vary  the  proposition.    lb. 

15.  This  court  has  no  jurisdiction  of  an  appeal  or  writ  of  error  where  the  record  is  not 
filed  with  the  clerk  during  the  term  next  after  the  appeal  is  taken  or  the  writ  issued. 
The  Steamer  Virginia,  636. 

16.  But  another  appeal  or  writ  of  error  may  be  taken  and  presented  within  the  time 
limited  by  statute  for  appeals  and  writs  of  error.    lb. 

17.  Where  the  decision  of  the  State  court  turned  upon  the  construction  and  effect  to  be 
given  to  the  acts  of  congress  and  of  the  officers  executing  them,  and  the  decision  is 
against  the  title  set  up  under  these,  this  court  has  power  to  review  the  judgment. 
Cousin  Y.  Labatut,  645. 

18.  Where  the  question  decided  by  the  State  court  is,  that  a  patent  for  land  from  the 
United  States  is  invalid,  the  party  claiming  under  that  patent  can  bring  a  writ  of 
error  to  this  court.     BeU  v.  Heame,  670. 

19.  The  cases  as  to  what  constitutes  a  final  decree  from  which  an  appeal  will  lie  con- 
sidered.   Beebe  v.  Ruuell,  686. 

20.  It  will  not  lie  when  there  is  a  reference  to  a  master  to  ascertain  and  state  an 
account  on  which  a  decree  of  the  court  must  afterwards  be  had.    Tb. 

21.  No  appeal  lies  from  an  interlocutory  decree  referring  a  case  to  the  clerk  or  master 
to  state  an  account  between  the  parties.    Previous  case  referred  to.    FarreUy  v. 

Woodjolk,  690. 
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22.  The  right  claimed  in  a  case  for  the  distribution  of  a  pension  after  pensioner's  death 
being  dependent  on  the  construction  of  an  act  of  congress,  a  writ  of  error  lies  to  the 
judgment  of  a  State  court  advereo  to  the  right  claimed  under  the  act.  Walto7i  v. 
Cotton,  751. 

23.  This  court  can  only  look  to  the  record  to  ascertain  its  appellate  jurisdiction  under 
the  25th  section  of  the  judiciary  act,  and  the  opinion  of  the  court  in  no  part  of  the 
record.     Michigan  Central  R.  B.  Co.  v.  Michigan  Southern  B.  R.  Oo.  774. 

24.  Where  it  appears  that  the  judgment  of  the  State  court  involved  only  the  constroc- 
lion  of  State  statutes  admitted  to  be  valid,  this  court  has  no  jurisdiction.     lb, 

25.  Where  plaintiff  in  error  in  ejectment  claimed  nothing  under  the  authority  of  the  laws 
of  the  United  States,  but  objected  to  the  validity  of  the  claim  set  up  by  the  other  side, 
of  settlement  under  acts  of  congress,  this  court  has  no  jurisdiction,  because  the  judg- 
ment of  the  court  wa%  in  favor  of  the  authority  so  set  up.     Burhe  v.  Oaina,  784. 

Pbaotigb  IV  Circuit  Coubt,  2,  3;  Fbaotioe  ih  Supbekb  Coubt,  8, 11, 15,  16,  27. 

LAND  TITLES. 

Geveballt. 

1.  Where  a  lot  is  conveyed  by  a  reference  to  a  plat  recorded  in  the  proper  office,  the 
contesting  party  also  claiming  by  a  deed  referring  to  the  same  plat  as  recorded,  the 
original  of  the  recorded  plat  cannot  be  received  as  evidence  to  show  that  the  one 
recorded  was  erroneous.    Jonct  v.  Johmton,  131. 

2.  Nor  is  it  material  that  the  plat  is  not  recorded  in  sux^ordance  with  the  statutes  regu- 
lating that  matter.  The  reference  for  purpose  of  description  is  to  that  plat,  and  the 
formalities  prescribed  by  law  for  its  record  do  not  affect  it  as  a  means  of  identifying 
the  boundaries.     lb, 

3.  If  there  was  in  fact  an  error  in  the  plat,  so  that  it  did  not  describe  the  land  intendtd 
to  be  conveyed,  this  could  only  be  corrected  in  chancery.     lb, 

4.  Accretions  by  gradual  deposits  to  land  with  a  water  front,  made  after  a  plan  of  the 
lots  is  platted,  do  not  pass  to  a  purchaser  from  the  proprietor,  unless  the  description 
is  such  as  to  include  them.  It  does  not  pass  as  appurtenant  to  the  lot  as  originally 
laid  out.     lb. 

5.  In  deciding  the  claim  of  plaintiffs  to  a  water  front,  and  to  accretions  thereto,  the 
condition  of  the  water  front,  as  regards  his  lot,  ai  the  time  he  recorded  hit  deed,  is  to 
be  considered,  and  not  at  the  time  the  plat  was  made.    76. 

6.  In  case  the  lot  had  a  water  front  at  the  time  plaintiff  recorded  his  deed,  then  the 
rule  of  ascertaining  his  share  of  the  accretion  is  laid  down  in  the  opinion,  but  can- 
not be  epitomized  here.     Banks  v.  Ogden,  2  Wall.  57.    lb. 


•Patekts. 


1.  Under  the  act  of  March  3,  1817,  the  secretary  of  the  treasury  was  authorized  to 
decide  when  an  Indian  reservee  had  abandoned  his  land,  and  the  secretary  alone 
could  offer  it  for  public  sale.     Minter  v.  Crommelin,  72. 

2.  A  patent  issued  by  him  for  such  land  carries  the  presumption  that  the  reservee  haa 
abandoned  it,  and  that  all  the  acts  necessary  to  make  a  perfect  sale  have  been  com- 
plied with.  '  lb. 

3.  Although  a  patent  may  be  defeated  by  showing  a  want  of  power  in  the  officer  by 
whom  it  was  made,  this  must  be  established  by  the  party  assailing  it.  No  pre- 
sumption will  be  indulged  that  the  officer  did  not  do  his  duty  in  such  case.    lb. 

4.  Patent  issued  to  Lafayette  and  his  heirs  in  1825,  on  a  location  made  by  him  in  1807. 
on  vacant  lands  outside  the  line  of  six  hundred  yards  abandoned  by  congress  to  the 
city  of  New  Orleans,  was  held  to  be  good  for  only  such  parts  of  the  land  surveyed 
and  patented  as  were  found  to  be  vacant  after  congress  had  investigated  and  passed 
upon  private  claims  prior  in  date  to  this  entry.    Heirs  of  Lafayette  v.  Kentofi,  164. 

5.  That  the  patent  containing  on  its  face  a  plat  on  which  the  vacant  parts  were  dia- 
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tingaiBhed  from  that  covered  by  valid  claiixu,  this  plat  was  conclasive  in  a  suit 
founded  on  the  patent.    lb. 
C.  By  virtue  of  the  acts  of  congress  of  1819  (3  Stats,  at  Large,  528)  and  1822,  {itUm, 
707,)  the  register  and  receiver  of  the  land  office  had  a  right  to  direct  on  what  land  a 
confirmation  under  the  act  of  1812  shoold  be  located.     Cotuin  v.  Labalut,  645. 

7.  A  survey  made  under  the  certificate  of  those  officers  in  1846  constituted  a  good  title 
as  against  the  United  States,  and  a  prima  facU  title  against  all  persons.     lb. 

8.  But  until  the  survey  was  made,  the  United  States  had  the  right  to  sell  and  convoy 
the  land  to  others ;  and  a  person  who  obtained  the  patent  of  the  United  States,  f  >rior 
to  the  i>urvey  in  1846,  has  the  paramount  title  as  to  so  much  of  the  land  in  dispute 
as  his  patent  covers.    lb. 

9.  As  to  all  the  land  in  dispute  not  covered  by  such  patent,  the  certificate  and  survey 
are  prima  facie  evidence  of  title,  notwilhstanding  a  supposed  variance  in  the  names 
of  the  parties  under  whom  the  original  claim  was  made.    lb. 

10.  Where  the  register  and  receiver  of  the  land  office  received  plaintiff's  money,  gave 
him  the  usual  patent  certificate,  but  by  mistake  reported  it  to  the  general  land 
office  as  James  Bell  instead  of  John  Bell,  the  patent  issued  to  James  Bell  may  be 
recalled  and  canceled,  though  it  may  have  been  sent  to  the  register  of  the  land  office 
for  him,  but  never  delivered.     Bell  v.  Heame,  670. 

11.  Such  a  patent  conveys  no  title,  and  cannot  affect  the  title  under  the  patent  after- 
wards rightfully  issued  to  John  Bell.    lb. 

12.  Where  a  patent  or  grant  for  land  issues  from  the  government,  either  by  the  legis- 
lative or  executive  branch,  it  can  only  be  impeached  for  fraud  at  the  suit  of  the 
government.  Hence  no  such  qaestion  can  be  raised  in  an  action  of  ejectment.  Field 
▼.  Seahury,  721. 

13.  Where,  under  the  acts  of  1820  and  1823,  concerning  settlement  rights  to  Peoria 
town  lots,  a  claim  had  been  reported  favorably,  and,  under  the  act  of  1823,  a  sur- 
vey was  made  in  1840,  and  a  patent  issued  in  1845,  the  title  of  this  patent  relates 
back  to  1823.     Bryan  v.  Forsylh,  731. 

14.  It  is,  with  the  survey  and  other  documents,  superior  to  a  patent  on  an  ordinary'  ' 
entry  issued  in  1838,  which  contained  a  reservation  of  the  rights  of  all  persons 
claiming  under  the  act  of  1823.    lb. 

15.  But  such  junior  patent  is  sufficient  color  of  title  for  the  seven  years'  statute  of  lim- 
itations of  Illinois;  and  the  time  under  that  statute  begins  to  run  from  the  date  of  the 
survey  in  1840,  because  from  that  date  the  other  party  had  a  title  on  which  ejectment 
could  have  been  maintained.     lb. 

16.  The  titles  are  the  same  in  this  as  in  the  preceding  case;  but  the  map  of  the  survey 
is  wholly  insufficient  to  make  good  the  patent  issued  under  the  act  of  1823.  BcU- 
lance  v.  Papin,  740. 

17.  Where  a  Spanish  grant  is  confirmed,  which  lacks  specific  boundaries  or  location,  no 
title  passes  until  the  location  is  made  by  a  survey.    Ledoux  v.  Black,  401. 

18.  A  person  acquiring  title  by  patent  before  this  is  done  from  the  United  States,  will 
not  have  bis  title  defeated  by  the  subsequent  location  of  the  confirmed  claim  on  the 
same  land.    Stanford  v.  Taylor,  18  How.  409,  ante.    lb. 

MissouBi  Lahd  Titles,  10, 11. 


-School  Lavds. 


1.  The  act  of  Congress  authorizing  Michigan  to  organize  as  a  State,  like  all  other  sim- 
ilar acts,  granted  the  sixteenth  section  of  every  township  to  the  State  for  school  pur- 
poses.    Cooper  V.  BoberU,  147. 

2.  When  the  State  accepted  this  act,  the  grant  became  a  contract  or  compact  between 
the  State  and  the  United  States.    lb. 

3.  As  the  government  extended  its  surveys,  so  that  the  location  of  these  sections  was 
ascertained,  the  title  in  the  State  became  complete.    lb. 

4.  Neither  a  lease  made  by  the  United  States  for  mining  purposes,  nor  the  acts  of  coa- 
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gress  of  March  1, 1847,  and  September  1, 1860,  were  intended  to  or  did  impair  the 
title  of  tlie  State  to  these  sections,  nor  was  the  consent  of  congress  necessary  to  % 
valid  sale  by  the  State.  lb. 
5.  A  trespasser  npoo  one  of  these  sections  claiming  a  title  adverse  to  that  of  the  State 
under  the  compact  aforesaid,  has  no  right  to  inquire  into  mere  irregDlarities  in  the 
mode  by  which  the  State  sells  the  land  under  her  own  statutes.  He  has  no  interest 
in  that  question.    lb, 

MissouBi  Lasb  Titles,  6,  7,  8. 

LIMITATIONS,  STATUTE  OF. 

See  Administratobs,  3;  Land  Titles,  15;  Miseouni  Laud  Titles,  15. 

•MISSOURI  LAND  TITLES. 

L  Under  the  acts  of  Congress  of  June  13.  1812,  May  26,  1824,  and  January  27, 1831, 
concerning  these  lots,  all  the  title  of  the  United  States  passed  to  the  State  of  Mis- 
souri, or  to  Ibe  inhabitants  of  the  towns,  the  former  to  be  disposed  of  or  regulated  for 
the  use  of  schools,  as  the  legislature  of  the  State  might  direct.  Ki$sell  v.  SI.  Xoim 
Public  Schools,  17. 

2.  The  legislature  of  Missouri  vested  this  interest  in  the  board  of  commissioners  of  the 
St.  Louis  public  schools,  so  far  as  the  lots  of  that  town  were  concerned.    lb. 

3.  The  certificate  of  the  surveyor,  made  in  1843,  designating  these  out-lots  and  common 
field  lots,  is  record  evidence  of  title,  conclusive  between  the  government  of  the  Uni- 
ted States  and  the  commissioners  of  public  schools,  and  is  good  until  some  superior 
title  is  shown.     lb. 

4.  An  entry  made  in  1836,  by  virtue  of  a  pre-emption  right,  of  one  of  these  lots,  is  not 
such  superior  title,  because  such  lands  were  appropriated  and  not  subject  to  entry, 
and  were  beyond  the  control  of  the  officers  who  allowed  the  entry.     lb. 

5.  Nor  could  the  party  who  made  the  entry  be  heard  to  say  be  did  not  know  that  it 
was  so  appropriated.     This  could  not  make  his  entry  valid.     lb. 

6.  It  was  the  intention  of  the  6th  section  of  the  act  of  March,  1820,  under  which  the 
State  of  Missouri  was  organized,  to  grant  to  the  State,  for  school  purposec,  every  six- 
teenth section  of  land  not  otherwise  disposed  of  to  which  the  United  States  had  a 
good  title.    Ham  v.  Slate  of  Mi98ouri,  110. 

7.  The  10th  section  of  the  act  of  March  3, 1811,  and  its  proviso,  did  not  hinder  the 
United  States  from  making  this  grant.    lb. 

8.  The  confirmation  by  congress,  in  the  act  of  1828,  of  the  claim  of  the  proprietors  of 
Mine  la  Motte,  which  had  been  rejected  several  years  before  the  act  of  1820,  did  not» 
nor  was  it  intended  to,  defeat  the  title  to  the  sixteenth  section  which  passed  by  the 
act  of  1820.  It  only  purported  to  relinquish  such  title  as  the  United  States  had  at 
its  passage  in  1828.    lb. 

9.  The  doctrine  of  the  case  of  Guitard  v.  Stoddard,  16  How.  494,  reaffirmed,  that  whether 
the  lot  and  its  habitation  and  cultivation  or  possession  comes  within  the  protection 
of  the  act  of  1812  were  questions  of  fact  to  be  submitted  to  the  jury;  and  that  the 
neglect  to  procure  a  survey  and  location,  under  the  act  of  1824,  did  not  forfeit  the 
title  acquired  under  the  former  act.    Savignac  v.  Oarruon,  119. 

10.  Where  there  is  a  tract  of  land  with  specific  boundaries,  confirmed  according  to  those 
ascertained  boundaries,  the  confirmee  has  a  title  on  which  he  can  maintain  eject- 
ment.    Stanford  v.  Taylor,  346. 

11.  But  where  the  claim  has  no  ascertained  or  specific  boundaries,  and  the  judgment  of 
confirmation  requires  a  survey  to  ascertain  its  location,  the  executive  department 
alone  can  fix  the  boundaries  by  the  proper  survey,  and  that,  when  made,  is  conclu- 
sive in  an  action  at  law.    lb. 

12.  Extrinsic  testimony  cannot  be  received  to  show  that  by  the  survey  the  land  war 
not  correctly  located.    lb. 

13.  In  an  action  of  ejectment,  where  the  contest  is  between  conflicting  confirmations  of 
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Spanish  grants,  the  prior  confirmation  and  snrvey  mnst  prevail,  and  the  jnry  are 
not  at  liberty  to  consider  whether  the  survey  and  patent  correspond  with  the  con- 
firmation.   Willot  V.  Sandford,  581. 

14.  The  act  of  congress  of  March  3,  1811,  reserving  lands  from  sale  which  had  been 
claimed  before  a  board'  of  commissioners,  has  no  application  to  such  a  case  as  this.    lb, 

16.  The  statute  of  limitations  of  Missouri  does  not  run  against  a  married  woman  daring 
coverture,  and  she  has  an  action  of  ejectment  twenty  years  after  discoverture  to 
assert  her  title.    Mtegan  v.  BoyU,  605. 

NEGOTIABLE  PAPER. 

1.  A  payee  of  a  note  may,  without  indorsing  it,  transfer  it  by  a  separate  instrument, 
and  his  liability  will  be  governed  exclusively  by  the  covenants  of  that  instrument. 
Richards  v.  ffolmes,  125. 

2.  By  the  general  commercial  law,  a  right  of  action  on  a  bill  of  exchange  accrues 
against  the  iadorser  on  protest  and  notice  of  non-acceptance,  though  payable  at  a 
time  long  subsequent    Watson  v.  Ihrpley^  442. 

3.  This  right  cannot  be  defeated  as  against  the  citizen  of  another  State  who  sues  in  a 
court  of  the  United  States,  by  a  statute  of  the  State  where  the  indorser  resides  and 
is  sued,     lb, 

4. 

4.  The  facts  of  the  demand  and  notice  being  undisputed,  it  is  for  the  court,  and  not  for 
the  jury,  to  determine  their  sufficiency  in  law  to  fix  the  liability  of  the  indorser.    lb, 

OFFICE. 

Appoihtment,  WHEir  Complete. 

1.  Where  a  person  has  been  nominated  for  an  office,  his  nomination  confirmed  by  the 
senate,  and  his  commission  been  sealed  and  signed  by  the  president,  his  appointment 
to  that  office  is  complete.     United  States  v.  Le  Baron^  575. 

2.  The  death  of  the  president  before  the  commission  reaches  the  officer  does  not  affect 
it.    lb. 

OYSTER  BEDS, 

State  Jurisdiction. 

1.  Whatever  soil  below  low-water  mark,  within  the  ebb  and  flow  of  the  tide,  is  the 
subject  of  exclusive  property  and  ownership,  belongs  to  the  State  within  whose 
territory  it  lies.    Smith  v.  State  of  Maryland,  59. 

2.  But  this  soil  is  held  by  the  State  subject  to,  and  in  some  sense  in  trust  for,  the  enjoy- 
ment of  certain  public  rights,  among  which  is  the  common  liberty  of  fishing.    lb. 

3.  This  includes  the  liberty  of  taking  shell-fish  as  well  as  floating  fish.     lb. 

4.  The  court  expressly  refrains  from  giving  an  opinion  whether  this  right  is  restricted 
to  citizens  of  the  State,  or  can  be  so  restricted  by  State  statutes,  or  whether  it  can  be 
extended,  by  treaty  made  with  the  United  States,  to  foreigners,  or  is  made  common 
to  all  citizens  of  the  United  States  by  the  federal  constitution.    lb. 

5.  In  any  of  these  views  of  the  subject,  it  is  the  right  of  the  State  to  make  and  enforce 
laws  regulating  the  exercise  of  this  right,  so  as  to  prevent  the  destruction  of  the  fish- 
ery, and  to  prevent  acts  which  would  render  the  public  right  less  valuable,  or  destroy 
it  altogether.    lb. 

6.  A  statute,  therefore,  which  forbids  a  mode  of  fishing  for  oysters  which  would  destroy 
the  beds  altogether,  and  which  forfeits  the  vessel  engaged  in  that*  mode  of  taking 
oysters,  is  valid.     lb. 

7.  And  its  application  by  the  State  authorities  to  a  vessel  licensed  and  enrolled  by  the 
United  States  for  the  coasting  trade,  is  no  violation  of  such  license  or  of  the  right  of 
the  United  States  to  regulate  commerce  under  the  federal  couHtitution.    lb. 

8.  Nor  does  it  interfere  with  the  admiralty  jurisdiction  of  the  United  States,  nor  that 
provision  of  the  constitution  which  forbids  warrants  of  seizure  to  be  issued  only  on 
probable  cause,  supported  by  oath.    lb. 
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OFFICIAL  BONDS. 
Sheriff. 

1.  The  powors  and  datiee  of  a  8heri£f  are  miniBterial  and  judicial,  or  ^tion-judicial.  Of 
the  laU«r  cliaracter  are  his  fooctions  as  conservator  of  the  peace.  SotUh  v.  State  of 
Maiyland,  337. 

2.  For  a  failure  to  perform  these  latter  duties,  ho  is  not  liable  in  a  civil  action  by  an 
individual,  without  allegation  of  a  special  right  in  the  plaintiff,  in  which  he  is  injured 
materially.  The  nature  of  these  duties  compared  with  his  ministerial  duties  in  serv- 
ing process  of  courts,  &c.    lb. 

3.  The  pureties  on  his  official  bond  are  only  liable  in  regard  to  this  latter  class  of 
dutit'S.     lb. 

4.  A  bond  to  pecure  the  performance  of  the  duties  of  a  deputy  postmaster  is  operative 
from  the  time  it  reaches  the  postmaster  general  and  is  approved  by  him,  and  the 
recitals  of  the  bond  relate  to  that  date.     The  United  Slates  v.  Le  Baron,  575. 

5.  Heni-e,  where  a  bond  recited  that  whereas  0.  B.  is  now  postmaster  at  Mobile,  and 
he  was,  at  the  date  of  the  bond,  acting  as  postmaster  under  a  previous  appointment^ 
it  shall  be  held  to  be  a  security  for  his  duties  under  a  new  appointment,  confirmed 
subsequently  to  the  date  of  the  bond,  but  before  it  was  delivered  to  the  postmaster 
general  for  approval.    lb.  * 

6.  This  principle  holds  the  sureties  on  such  bond  for  the  duties  of  the  officer  under  the 
latter  appointment.    lb, 

PATENT  LAW. 

1.  An  agreement  between  a  patentee  and  another  person,  by  which  the  latter  becomes 
part  owner  of  the  patent,  and  agrees  to  conduct  exclusively  the  business  of  manufac- 
turing the  patented  machines,  is  not  void  as  in  restraint  of  trade.  Kinsman  v.  Arifc- 
hurst,  243. 

2.  Nor  can  the  party  so  manufacturing  and  selling,  when  called  on  for  an  account, 
deny  the  validity  of  the  patent  or  the  originality  of  the  invention.    lb. 

3.  Nor  can  he  set  up  a  right  to  manufacture  the  patented  article  under  a  license  from 
a  third  person.     lb. 

4.  Nor  can  he  evade  his  obligation  to  his  partner  by  a  transfer  of  his  right  to  another 
person  by  asnigoment.     lb, 

5.  Under  the  9th  section  of  the  act  of  March  3, 1837,  concerning  a  disclaimer  of  claims 
not  valid  by  the  patentee,  it  is  a  question  for  the  court,  and  not  for  the  jury,  whether 
the  disclaimer  has  been  unreasonably  delayed,  so  as  to  forfeit  the  claim  of  the  pat- 
entee under  other  parts  of  patent  that  are  valid.     Seymour  v.  McCormick,  589. 

6.  If,  however,  such  disclaimer  is  not  made  before  the  suit  is  orought,  the  patentee  can 
have  no  costs,  though  he  recover  a  judgment  as  to  other  claims  in  his  patent.  Costs 
in  this  c&^e  are  therefore  denied.     lb. 

7.  The  second  claim  of  McCormick,  in  his  patent  of  1845,  namely,  *'  I  claim  the  reversed 
angle  of  the  teeth  of  the  blade,  in  manner  deecribed/*  is  a  distinct  claim  for  the  re- 
versed angle  of  the  teeth  alone,  and  cannot  be  connected  with  other  parts  of  the 
patent  to  make  it  valid.    lb. 

8.  The  reading,  on  the  trial,  of  the  description  of  an  invention  from  a  publication,  to 
show  priority  of  invention,  is  evidence  of  nothing  else  but  of  the  description  of  the 
thing  in  controversy,  and  is  not  evidence  of  the  successful  operation  of  the  machine, 
though  it  states  that  it  was  successful.    lb. 

9.  Therefore  the  statement  in  such  a  work  that  a  machine  had  been  partially  saccessfal 
in  1828  and  1829,  with  the  statement  of  a  witness  that  it  was  used  snocessfollj  in 
1853,  is  not  evidence  from  which  the  jury  can  infer  that  it  was  used  successlally  in 
the  intermediate  time,  because  there  is  no  legal  evidence  that  it  was  saccessfal  in 
1828  or  1829.    lb. 

10.  The  ui«e  of  a  patented  article  by  a  foreign  ship,  in  entering  and  leaving  one  of  our 
ports,  does  not  create  a  right  of  action  in  the  patentee.    Brown  y.  Duckune^  637. 
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11.  The  ase  of  sach  a  patent  in  the  constrnction,  fitting  out,  or  equipment  of  pnch  a 
vessel  is  not  an  infringement  of  the  rights  of  a  patentee,  provided  it  was  placed  ou 
the  vessel  in  a  foreign  port,  and  was  authorized  by  the  laws  of  the  country  to  which 
she  belongs.     lb. 

12.  A  patentee  may  make  a  valid  contract  for  the  sale  or  assignment  of  his  patent  before 
it  issues ;  also  of  a  renewal.     Hartthotn  v.  Day,  650. 

13.  A  contract  by  which  the  patentee  transfers  his  interest  in  the  patent  for  several 
considerations,  one  of  which  is  an  annuity  to  be  paid  him  by  the  tranitferee,  cannot 
be  rescinded  by  the  patentee,  on  his  own  motion,  for  a  failure  to  pay  the  annuity, 
where  he  has  left  that  payment  to  rest  on  the  personal  covenant  of  the  other  party. 
In  such  case  his  remedy  is  by  an  action  for  damages  on  that  covenant.    lb, 

PENSION. 

The  word  *' children,"  in  the  act  of  June  4, 1832,  granting  revolutionary  pensions,  is 
to  be  construed  so  as  to  include  grandchildren,  where  the  question  of  distribution 
among  children  is  provided  for  in  the  act.     WoUton  v.  OoUonf  751. 

PBACTICE  IN  CIRCUIT  COURT. 

1.  There  is  no  error  in  the  court  having  permitted  a  copy  of  the  original  writ  to  be  filed, 
the  original  having  been  lost  after  it  had  served  its  purpose  by  bringing  the  defend- 
ants into  court.  Burchell  o.  Marsh,  17  How.  344.  York  and  Cumberland  R,  R,  Co. 
V.  Myers,  203. 

2.  A  service  of  the  declaration  in  ejectment  on  the  tenant  in  possession,  ten  days  before 
the  term  of  the  circuit  court  for  the  District  of  Columbia,  authorizes  a  judgment  by 
default,  where  the  tenant  fails  to  appear.     Connor  v.  PeugKi  Lewee,  336. 

3.  On  a  motion  at  a  subsequent  term  by  the  tenant,  to  set  aside  the  judgment  and 
permit  a  defense,  the  action  of  the  court  was  discretionary,  and  is  not  the  subject  of 
review  in  this  court.    lb, 

4.  The  act  of  congress  of  July  20,  1840,  which  authorizes  the  courts  of  the  United 
States  to  conform  the  rules  for  impaneling  jurors  to  those  of  the  State  in  which  the 
court  is  held,  extends  to  the  right  of  challenge.  The  United  States  v.  Shackleford^  506. 

5.  But  this  does  not  include  trials  for  treason  and  other  capital  offenses,  for  these  are 
regulated  by  section  30  of  the  crimes  act  of  1790.    1  Statutes  at  Large,  119.    lb. 

6.  Unless  the  laws  and  usages  of  the  State  court  permit  it,  the  prosecution  should  not 
be  allowed  any  peremptory  challenge.    lb. 

Attorney  and  Client,  3,  4;  Equitt,  11,  20;  Evidence,  4;  Jurisdiotioh  of  Cibouit 

Courts,  7-9. 

PRACTICE  IN  SUPREME  COURT. 

1.  Where  defendant  in  error  files  a  copy  of  the  record  within  the  time  allowed  by  the 
rule  of  the  court,  and  plaintiff  afterwards,  but  al»o  within  the  time  prescribed  by  the 
rule,  files  a  copy,  the  case  as  docketed  by  plaintiff  shall  stand  for  hearing,  and  chat 
of  the  defendant  be  dismissed.    Hartshorn  v.  Day,  24. 

2.  Where  an  appellant  or  plaintiff  in  error  fails  to  file  with  the  clerk  a  transcript  of  the 
record  within  the  first  six  days  of  the  term  next  after  taking  his  appeal,  the  appellee 
is  entitled  to  have  the  appeal  docketed  and  dismissed  under  the  rules  of  this  court, 
on  producing  the  certificate  of  the  inferior  court  that  such  appeal  had  been  taken. 
United  States  v.  Fremont,  26. 

3.  The  fact  that  the  clerk  of  the  circuit  court  had  other  duties  to  perform,  which  kept 
him  from  making  out  the  transcript  of  the  record,  will  not  be  received  as  a  ground 
to  extend  the  time  within  which  the  rule  of  this  court  requires  plaintiff  to  file  such 
a  transcript  here.    Sturgess  v.  Harrold,  31. 

4.  The  supreme  court  refuses  a  motion  for  rehearing  a  cause  on  the  ground  that  the 
mandate  had  remitted  the  case  to  the  court  below.    Peck  v.  Sanderson,  32. 

5.  On  a  writ  of  error  this  coart  cannot  review  a  judgment  founded  on  an  agreed  state- 
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ment  of  facts,  which  statemont  is  not  in  itself  sufficient  without  a  eomparison  and 
weighing  of  the  evidence  by  this  court.     OraJuim  v.  Bayne,  49. 

6.  No  mere  agreement  of  counsel  can  substitute  evidence  of  facts  in  place  of  legal  facts, 
or  require  the  opinion  of  this  court  on  an  imperfect  statement  of  them;  nor  can  this 
court,  on  writ  of  error,  weigh  and  compare  evidence  as  on  an  appeal  in  chancery.   lb. 

7.  Where  such  an  agreed  statement  has  been  made,  neither  party  being  to  blame  for 
its  insufficiency,  to  raise  the  legal  questions  supposed  to  be  involved  in  the  case,  this 
court  may  treat  it  a.?  a  mistrial,  and  reverse  the  judgment,  that  a  new  trial  may  be 
had.     18  How.  135;  I  Wall  99;  12  Wall.  275.     lb. 

8.  The  court  reasserts  the  principle  that  an  order  dissolving  an  injunction  is  not  such  a 
final  decree  as  can  be  re-examined  in  this  court,  unless  it  disposes  of  the  bill,  although 
such  order  may  have  been  affirmed  on  appeal  in  a  State  court.   Verdcn  v.  Ooletnan^  71. 

9.  A  record  which  contains  only  an  agreed  statement  of  facts,  and  the  judgment  of  the 
court  thereon,  is  not  a  compliance  with  the  rules  of  this  court,  numbers  11  and  31,  on 
that  subject.     Curtis  v.  Petitpain,  93. 

10.  In  a  suit  at  law  submitted  to  the  court  without  a  jury,  where  the  record  shows  no 
agreed  statement  of  facts,  nor  finding  of  facts  by  tho  coart,  nor  W\\\  of  exceptions  to 
the  ruling  of  the  court,  there  is  nothing  into  which  this  court  can  look  for  error,  and 
the  judgment  must  he  affirmed.  Graham  v.  Bayne,  18  U.  60,  ante;  Kearney  v.  Case, 
12  Wall.  275.     OuUd  v.  Frantin,  118. 

11.  This  court  will  refuse  to  hear  an  appeal  where  the  decree  is  not  final,  though  neither 
party  raises  the  objection.     Craighead  v.  TFUson,  166. 

12.  This  court  allowed  the  attorney  general  to  dismiss  and  discontinue  a  case  brought 
here  by  writ  of  error  on  behalf  of  the  United  Slates,  on  his  statement  that  the  record 
did  not  present  certain  matters  which  the  attorney  general  considered  necessary  to 
a  decision  of  the  questions  intended  to  be  raised  in  the  case.  United  Slates  v.  2im- 
nesota  and  Northwestern  It.  It.  Co.,  198. 

13.  Error  or  mistake  in  the  report  of  a  master  in  stating  an  account  cannot  be  reversed 
on  appeal,  unless  excepted  to  in  the  court  below  before  confirmation.  Kinsman  v. 
Fdrkhurst,  213. 

14.  A  petition  filed  in  the  court  below  to  be  made  party  to  a  chancery  suit  already 
pending  cannot  be  su.<«tained  in  this  court,  unless  the  record  of  the  origin.il  suit  ie 
before  it.  The  appellant's  petition  in  such  case  will  be  dismissed  without  prejodioe. 
Bansom  v.  Winn,  249. 

15.  The  tenant  who  had  not  made  an  appearance,  and  was  not  a  party  to  the  action 
below,  cannot  prosecute  a  writ  of  error  to  the  judgment  against  the  casual  ejector. 
Connor  v.  PeugKs  Lessee,  336. 

16.  This  court  has,  in  cases  of  original  jurisdiction,  the  inherent  power  which  belongs 
to  all  courts  to  award  costs  to  the  proper  party,  and  render  a  judgment  for  them 
without  the  aid  of  a  special  act  of  congress.  State  of  Pennsylvania  y.  Wheeling 
Bridge  Co,,  387. 

17.  There  are  numerous  acts  of  congress  recognizing  this  power  in  all  the  courts  of  the 
United  States,  including  this  court.     lb. 

18.  Where  the  question  of  costs  had  been  referred  to  the  clerk,  with  directions  to  exam- 
ine a  witness,  and  his  report,  after  being  duly  filed,  was  examined  and  confirmed  by 
order  of  the  court,  without  exception  or  objection,  this  court  will  not  grant  a  petition 
for  a  re-examination  of  that  subject  by  bill  of  review  or  otherwise.     lb. 

19.  This  court  will  enforce  the  duty  of  a  return  to  a  writ  of  error  to  a  State  court  by  a 
rule  on  the  clerk  of  the  court,  where  the  writ  is  not  obeyed.  United  States  v.  Booth, 
403. 

20.  Where  such  a  case  involves  all  the  matters  between  the  same  parties,  and  others 
also  that  are  involved  in  another  case,  the  court  will  not  hear  the  latter  case  nntil 
the  full  record  is  before  the  court  in  the  first,  where  all  the  matters  in  both  oases  have 
grown  out  of  the  same  transaction.    lb, 

21.  This  court  will  not  review  a  master's  report  upon  objections  taken  here  for  the  first 
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time,  nor  does  an  appeal  lie  from  a  refusal  of  the  circuit  court  to  open  a  decree  once 
rendered.    MeMicken  v.  JParin^  433. 

22.  The  certificate  of  a  clerk  of  what  took  place  in  circuit  conrt  cannot  be  received  in 
this  coart  to  contradict  the  record  as  it  is  fonnd  in  the  conrt  below.  That  can  only 
be  corrected  on  eerUoravi,  or  by  proceeding  in  the  conrt  below.  Hudgim  v.  Kemp* 
454. 

23.  To  enable  this  court  to  decide  on  a  certificate  of  division  of  opinion  between  the 
judges  of  a  circuit  court,  the  question  certified  must  be  matter  of  law,  and  not  matter 
of  fact.  It  must  state  the  point  of  law  clearly,  without  leaving  this  court  to  weigh 
or  compare  evidence.    Dennistoun  v.  Stewart^  486. 

24.  The  points  must  be  stated  separately  and  clearly,  and  must  not  bring  the  whole 
case  here  when  it  consists  of  controverted  matter,  both  of  law  and  facts.    lb. 

25.  On  a  bill  in  equity  the  question  of  fraud  is  a  mixed  one  of  law  end  fact,  and  unless 
the  facts  are  so  certified  a^  to  raise  the  question  distinctly,  this  court  cannot  take 
jurisdiction.     O^vU  v.  Knox  Ins.  Co,,  497. 

26.  Nor  can  this  court,  on  such  insufficient  data,  determine  whether  depositions  are 
competent  evidence,  where  the  contents  of  the  depositions  are  not  in  the  record.    lb, 

27.  Where  a  case  is  dismissed  in  this  court  for  want  of  jurisdiction,  no  judgment  for 
costs  can  be  rendered.    Strader  v.  Graham,  519. 

28.  This  court  will,  of  its  own  motion,  award  a  certiorari  after  a  case  has  been  submit- 
ted, if  it  discovers  that  an  important  paper,  referred  to  in  the  bill  of  exceptions,  is 
omitted  in  the  transcript.     Morgan  v.  Curtenius,  524. 

29.  Where  a  case  has  been  submitted  to  a  jury  on  plea  of  not  guilty,  and  there  was  a 
verdict  for  defendants,  and  no  bill  of  exceptions  is  found  in  the  record,  there  is  noth- 
ing of  which  the  court  can  predicate  error  during  the  trial,  and  the  judgment  must 
be  affirmed.    Slevene  v.  Oladding,  570. 

30.  Where  plaintiff  in  error  relies  on  a  ruling  of  the  court  at  the  trial  to  reverse  the 
judgment  here,  that  ruling  munt  be  shown  by  bill  of  exceptions,  or  in  some  other 
mode  be  made  to  appear  on  the  record,  or  it  will  not  be  noticed.  Lathrop  v.  Judson^ 
571. 

31.  This  rule  is  so  well  settled  that,  in  the  absence  of  anything  in  the  record  which 
relates  to  the  error  assigned,  the  court  will  affirm  the  judgment  with  damages.    lb. 

32.  In  the  State  courts  of  Louiffiana,  where  bills  of  exception  are  unknown,  and  the 
opinions  of  the  supreme  court  are  by  statute  made  part  of  the  record,  the  opinion 
will  be  examined  here,  to  learn  what  questions  were  decided.    Cousin  v.  Lahatut,  645. 

33.  In  an  action  of  ejectment  brought  to  this  court  by  defendant  below,  against  whom 
there  was  a  judgment,  this  court  cannot  order  an  increased  amount  of  security,  by 
way  of  enlarged  bond,  on  the  ground  of  apprehended  loss  to  defendant  in  error. 
BoberU  v.  Cooper,  769. 

34.  On  a  question  certified  to  this  court,  on  division  of  opinion,  where  the  facts  on  which 
the  answer  must  depend  are  not  sufficiently  stated  in  the  record,  the  court  will  re- 
fuse to  answer,  and  remand  the  case  for  further  proceedings.  United  States  v.  City 
Bank  of  Columbus,  781. 

ABBITRA.T10V,  3;   JUBISDIOTIOH  OF  SuPBSME  CoUBT,  1,  5,  10,  15. 

RES  JUDICATA. 

1.  Where  a  statute  forbid  the  sale  of  lands  under  execution  until  eighteen  months  after 
the  death  of  a  decedent,  the  order  of  a  court  of  competent  jurisdiction,  directing  a 
sale  on  a  particular  day,  is  a  judicial  decision  that  the  time  has  elapsed  and  cannot 
be  questioned  collaterally.    Oriffith  v.  Roberts,  139. 

2.  In  an  action  of  ejectment,  plaintiffii  having  proved  title  in  their  ancestor  to  one  un- 
divided fourth  of  the  premiiies  in  suit,  were  met  by  a  deed  from  their  ancestor  con- 
veying the  property  under  a  partition  decree,  to  which  his  vendee  and  plaintifib  were 
parties.  They  offered  to  prove  that  the  deed  from  their  father  was  obtained  by 
fraud,  and  that  he  was  of  unsound  mind  when  it  was  made.    Held,  that  they  were 
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Dot  estopped  from  proving  this  by  the  decree  of  partition :  1.  Because  the  nature  of  the 
partition  sail  did  not  involve  the  validity  of  conveyance  of  their  ancestor,  and  no 
judgment  was  therefore  passed  on  the  matterww  set  np  to  defeat  that  deed.  2.  Be- 
caase  the  decree  of  partition,  however  it  might  affect  a  separation  of  interests,  waa 
not  binding  on  plaintiffs,  (who  were  non-residents,  and  never  appeared  or  were 
served  with  process  within  the  jurisdiction  of  the  court,)  as  to  the  title  to  said 
property.     McOall  v.  Carpenter,  250. 

3.  Recitals  in  the  deeds  of  partition  made  by  a  commissioner  nnder  the  decree  of  the 
court  can  have  no  more  effect  than  the  decree  of  the  court  itself.    lb. 

4.  This  suit  is  between  the  same  parties,  and  involves  the  same  subject-matter,  as  the 
case  reported  in  11  How.  232;  18  Curtis,  609.    Stockton  v.  Ford,  353. 

5.  That  suit  is  therefore  a  bar  to  the  relief  sought  in  the  present  suit;  notwithstanding 
the  plaintiff  now  endeavors  to  recover  for  attorney's  fees  and  other  costs.    lb. 

6.  The  frame  of  the  bill  in  the  former  case  was  one  under  which  this  claim  might  have 
been  set  up  and  litigated,  and  ought  to  have  been  set  up,  if  intended  to  be  asserted 
at  all.  It  cannot  be  made  the  foundation  of  a  new  suit,  to  enforce  it  against  the 
same  property  that  was  the  subject  of  the  former  litigation.    lb. 

7.  The  plea  of  the  general  issue  in  trespass  does  not  put  in  issue  the  title,  and  therefore 
is  not  conclusive  on  that  point  in  another  suit.  But  in  Massachusetts  it  is  received 
as  prima  facie  evidence.    Eiehardsan  v.  TJ^e  City  of  Boston,  675. 

STATUTES  OF  STATES. 

COHSTRUCTIOH  AND  EFFECT  IH  FEDERAL  COUBTS. 

1.  This  court  follows  the  decisions  of  the  State  courU  in  the  construction  of  the  laws 
constituting  their  local  jurisprudence.     Beauregard  v.  City  of  New  Orleans,  422. 

2.  Hence,  when  the  State  courts  of  Louisiana  have  carefully  and  laboriously  consi^lered 
the  precise  questions  raised  in  the  present  case,  which  have  reference  to  the  jurisdic- 
tion of  the  probate  and  district  courts,  and  to  the  effect  of  sales  made  by  their  orders, 
this  court  will  receive  those  decisions  as  the  best  evidence  of  the  law  on  these  subjects. 
76. 

3.  The  cases  referred  to  and  examined.    lb, 

4.  The  7th  article  of  the  treaty  with  France,  proclaimed  August  12, 1853,  which  relates 
to  the  right  to  hold  and  inherit  property  by  French  citizens,  has  relation  only  to 
rights  of  inheritance  thereafter  acquired.     Prevost  v.  Qreneaux,  521. 

5.  The  tax  of  the  State  of  Louisiana  upon  successions  is  due  upon  the  event  of  the 
death  and  vesting  of  the  property  in  the  successor.  Hence,  where  the  ancestor  dies 
in  1848,  the  right  to  the  succession  tax  vested  in  the  State,  and  could  not  be  affected 
by  the  treaty.    lb. 

6.  Quere:  Would  the  treaty  be  obligatory  on  the  State,  as  to  future  successions,  if 
their  own  courts  had  not  decided  that  it  was?    lb. 

7.  In  a  contract  for  the  sale  of  a  vessel  made  and  performed  in  Louisiana,  the  law  of 
that  State  governs,  though  the  vendee  is  a  citisen  of  New  York.  Bulkley  v.  Honold^ 
786. 

8.  The  code  of  Louisiana  governs  such  a  contract,  and  not  any  rule  of  admiralty  law. 
lb. 

9.  By  that  code  the  vendor  is  responsible  for  a  secret  defect  in  the  vessel  unknown  to 
eithet  vendor  or  vendee.    lb. 

10.  By  the  same  law  the  vendee  can  either  return  the  property  and  sue  for  the  consid- 
eration, or  retain  the  property  and  sue  for  damages.    lb. 

11.  The  laws  framed  by  the  commissioners  for  the  territory  of  the  northwest,  under 
the  ordinance  of  1787,  left  out  the  words  "  beyond  the  seas"  in  the  disability  claoae 
of  the  statute  of  limitation,  but  in  the  publication  made  by  order  of  congress  they 
were  included.    Pease  v.  Peek,  512. 

12.  Quere:  Whether  thirty  years*  acquiescence  in  the  law,  as  published  by  the  ooorta 
and  the  people,  may  not  be  taken  as  settling  the  law  in  that  form?    lb. 
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13.  However  this  may  be,  when  the  legislative  body  of  the  State  have,  in  two  revisions 
of  its  statutes,  adopted  the  form  as  published,  these  revisions  being  intended  to  emr 
brace  alterations  and  amendments,  this  must  be  taken  to  be  the  law  of  the  land.    lb. 

14.  The  law  of  a  State  limiting  the  remedies  of  its  citizens  in  its  own  courts  cannot  be 
applied  to  prevent  the  citizens  of  other  States  from  suing  in  the  courts  of  the  United 
Slates  in  that  State,  for  the  recovery  of  any  money  or  property  there  to  which  Ihey 
may  be  legally  or  equitably  entitled.  Snydam  v.  Brodnax,  14  Peters,  67,  reaffirmed. 
Union  Bank  of  Tennesiee  v.  Jolly  s  AdminUtrators,  429. 

15.  Therefore,  where  a  defendant  died  pending  suH  in  the  federal  court,  and  his  admin- 
istrators were  made  defendants,  and  a  judgment  was  recovered  ag\in8t  them,  they 
cannot  evade  the  payment  of  that  judgment,  with  assets  in  their  hands,  by  showing 
proceedings  in  a  probate  court  which  settled  up  the  estate,  without  reference  to 
plaintiff's  j  udgment  or  claim.    lb, 

CALiPOttNiA  Land  Geakts,  15;  Collision,  5;  Constitutional  Law,  10, 11, 12;  Copy- 
bight,  1 ;  Negotiable  Paper,  3 ;  Oyster  Beds,  1-8. 

TAX  TITLE. 

1.  The  act  of  congress  of  May  26, 1824,  amending  the  charter  of  the  city  of  Washington, 
declares  that  no  sale  of  property  for  taxes  shall  be  void  by  reason  of  its  not  being 
assessed  or  advertised  in  the  natoe  of  the  lawfal  owner  thereof.  Held,  that  a  sale 
was  valid,  though  James  Thomas,  in  whose  name  the  property  was  assessed  and  ad- 
vertised, was  dead  when  the  taxes  were  levied.     Holroyd  v.  Pumphrey,  57. 

2.  That  it  did  not  invalidate  the  sale  to  show  that  the  lots  were  advertised  in  the  name 
of  James  Thomas's  heirs,  and  bid  off  at  a  sale  in  a  previous  year  for  the  same  taxes, 
it  appearing  that  said  sale  was  never  carried  out  by  payment  of  the  bid  or  deed  to 
the  bidder.    lb. 

3.  Where  an  officer  authorized  to  assess  lands  for  taxation  is  required  to  take  an  oath 
of  office,  his  assessment  made  before  taking  the  oath  is  invalid.  If  his  neglect  to  file 
bis  assessment  in  proper  office  and  give  notice  within  a  time  specified  by  statute  are 
material,  a  sale  and  deed  made  by  him  will,  for  these  reasons,  be  set  aside  in  chan- 
cery.   Barker  v.  Overman^  121. 

OOUBT  AVD  JUBY,  1,  3. 

TIME. 

COMFUTATIOH  O?. 

1.  A  statute  of  Missouri  forbid  a  sale  under  ezecntion  of  lands  of  decedent  until  eigh- 
teen months  after  letters  of  administration  granted.  This  was  done  on  the  1st  day 
of  November,  1819,  and  the  sale  made  by  order  of  court  on  the  1st  day  of  May,  1821. 
Held  to  be  a  compliance  with  the  statute.     OriffUh  v.  Bogert,  139. 

2.  There  is  no  settled  rule  as  to  whether  the  first  or  the  -last  day  of  the  two  periods 
jphall  be  included  in  the  computation ;  and  courts  will  construe  the  matter  so  as  to 

confirm,  and  not  overthrow,  rights  acquired  in  good  faith  under  a  fair  transaction. 
lb. 

TEXAS  LAND  TITLES. 

1.  By  the  laws  of  Mexico  prior  to  the  revolution  in  Texas,  no  one  could  hold  land 
there  who  did  not  reside  in  Mexico.    McKinney  v.  Saviego,  193. 

2.  By  the  law  of  Texas,  persons  who  left  Texas  at  the  time  of  the  revolution  for  other 
parts  of  Mexico,  and  continued  to  reside  without  the  limits  of  Texas,  forfeited  their 
title  to  lands  in  Texas.    lb. 

3.  The  introduction  of  the  common  law,  as  the  basis  of  the  law  of  Texas,  did  not  aid 
such  persons.    lb. 

4.  Consequently  no  citizen  of  Mexico  dying  in  Mexico  could  transmit  by  inheritance 
title  to  land  in  Texas  to  a  person  also  a  citizen  of  Mexico.    lb. 
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5.  The  dth  section  of  the  treaty  of  Gaadalape  Hidalgo  bad  reference  to  the  territory 
acquired  by  the  United  States  by  that  treaty,  and  did  not  refer  to  Texas.    lb. 

WILLS. 

CONSTEUCTIOH  OF. 

1.  The  testator,  by  his  will,  said:  "I  give  to  my  two  sons,  John  and  Jacob  Kittredge, 
all  my  laods  and  buildings  in  Andover,  except  the  land  I  have  given  to  my  son 
Thomas,"  describing  the  lands;  also  all  my  live  stock,  hasbandry  tools,  bonds,  notes, 
Ac,  Sm.,  to  my  sons  Joho  and  Jacob,  to  be  equally  divided  between  them.  He  also 
provided  that  oat  of  this  his  debts  and  funeral  expeuses  should  be  paid,  and  then 
added :  "  It  is  my  will  that  if  either  of  my  said  sons,  namely,  John  and  Jacob,  should 
happen  to  die  without  any  lawful  heirs  of  their  own,  then  the  share  of  him  who  may 
first  decease  may  accrue  to  the  other  and  his  heirs.'*  Held,  that  John  and  Jacob 
took  aa  estate  in  fee- simple,  and  that  the  share  of  the  one  of  the  sons  who  Fhould  die 
first  without  issue  in  the  lifetime  of  the  other  should  in  that  event  go  over  to  the 
other  son  by  way  of  executory  devise.     Abbott  v.  Essex  Company,  170. 

2.  The  law  of  Pennsylvania  substituting  all  the  children  for  the  oldest  son  adopts,  with 
the  common  law,  so  modified,  its  rule  that  heirs  can  only  be  disinherited  by  express 
words  of  a  will  or  by  necessary  implication.     Wilkins  v.  Allen,  331. 

3.  A  specific  devise  to  the  wife  of  a  life  estate  in  certain  lots,  and  a  charge  upon  the 
real  and  personal  estate  of  an  amount  in  her  favor,  followed  by  sundry  specifie 
legacies,  and  devise  of  all  the  surplus  to  the  benefit  of  a  church,  does  not,  either  by 
express  words  or  necessary  implication,  disinherit  the  heirs  of  the  real  estate.    Ii>. 

4.  Nor  can  extrinsic  evidence  of  memoranda,  made  by  the  testator,  or  of  the  value  of 
the  personal  estate,  showing  its  insufficiency  to  meet  the  specific  legacies  or  to  leave 
any  surplus,  be  received  to  aid  in  the  construction  of  the  will.  The  English  authori- 
ities  considered.    lb. 


-Pbobate  of. 


1.  The  courts  of  the  United  States,  having  no  probate  jurisdiction,  act  upon  the  sen- 
tences and  decrees  of  the  State  courts  on  such  subjects  as  valid  judgments.  Fou- 
vergne  v.  City  of  New  Orleans,  398. 

2.  Where  a  will  in  New  Orleans  was  admitted  to  probate  by  the  only  tribunal  poeeeifl- 
ing  jurisdiction  in  1792,  and  the  property  was  distributed  and  held  under  it  withooi 
dispute  for  over  fifty  years,  and  no  proof  is  given  to  assail  it  for  fraud  or  collusion, 
it  must  be  held  conclusive,  both  as  to  the  validity  of  the  probate  in  law  and  its  fair- 
ness on  the  facts.    Ih, 

EviDBiox,  13, 14. 
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